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BEFORE THE INDIAN CLAIMS COMMISSION 

CITIZEN BAM) OF POTAWATOM1 INDIANS 1 
OF OKWIOMA 1 

and 1 
POTAWATOM1 NATION REPRESENTED BY 1 
CITIZEN BAND OF POTMATOMI INDIANS ) Docket No. 217 
OF OKLAHOMA, ET AL. , ) 

) 
THE PRAIRIE BAND OF THE POTAWATOMIE 1 
TRIBE OF INDIANS, ET AL.,  ) Docket No. 1 5 4  

1 
H-HVILLE INDIANCOMMUNITY, ET AL.,  ) Docket No. 29-5 

1 
P l a i n t i f f s ,  ) 

v 
1 
1 
) 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. ) 

D e c i d e d :  A p r i l  2 5 ,  1973 

Rober t  S .  Johnson and Louis L. 
Rochmes, Attorneys for P l a i n t i f f s  
i n  Dockets 217 and 15-K. Giddings  
Howd was on the  b r i e f .  

Rohcr t  C. Bell ,  Attorney f o r  
P l a i n t i f f  in Docket 29-5.  

David M, Marshall, w i t h  whom was 
Mr. Assistant Attorney General 
S h i m  Kashiwa, Attorneys for 
Defendant. 

OPINION -- OF THE COMXISSION 

Pierce, Cormaissioner, delivered t h e  opinion of t h e  Conrmission. 



This case is before the Commission upon remand from the Court 

of Claims. Since the Commission in a prior decision erroneously 

excluded the value of lead d e p o s i t s  underlying the lands in question, 

it is now necessary that the  previous valuation determination be 

supplemented to include the enhancement in value resulting f ran 

mineral deposits. 

The per t inen t  h i s t o r y  of this case is as follows: 

In a l l  three claims t h e  respective plaintiffs are seeking a d d i -  

tional compensation for lands which t h e  U n i t e d  Sta tes  ceded to their 

ancestors under t h e  Treaty of h g u s t  24, 1816 (7 S t a t .  146). and which 

were receded by them to t h e  Uni t ed  S t a t e s  under  a l a t e r  T r e a t y  of 

July 2 9 ,  1829 (7 S t a t .  320).  The 1829 cession included two tracts ,  

which have been identified by Charles C. Royce in h i s  Indian Land 

Cessions, published i n  the 18 th  Annual Report of t h e  Bureau of American 

Ethnology, 1896-97,  as Area 147 on maps Wisconsin 1 and Illinois 2, 

and as Area 148 on Illinois 2. 

The United S t a t e s ,  by t h e  T r e a t y  of August 24, 1816, s u p r a ,  with 

the United Tribes  of t h e  Ottawas, Chippewas, and Potawatomies, recognized t i t l e  

in Indians to the  l a n d s  d e s c r i b e d  in Article 2, provided however that the 

President might reserve ce r t a in  tracts which in aggregate would not 

exceed "the quantity that would be contained in f i v e  leagues square" 

(144,000 acres). The "five leagues square" were reserved f o r  the purpose of 

allowing the President to select, and thus retain for the United States ,  the 

areas which contained valuable lead mines. The C m i s s i o n  on November 29, 1962, 
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11 Ind. C1. Conan. 693, found that while t h e  United States had not 

f u l l y  exercised its selection r i g h t s  p r i o r  t o  t h e  1829 cession, it 

nevertheless had not lost those select Fun ri~hts. Rather, the Cammission 

he ld  the President had a r i g h t  to prck  and choose mineral lands, 

whenever and wherever located,  so aa to have t h e  reserved 144,000 

acres include all lead l a n d s  i n  t1rt.a 147. :Lccordingly, the Conmission 

found that  t h c  1829 cession of Arcs 147 d i d  not include any o f  t h e  

known lead deposits, which were i n  ~ c a t t t r e d  loca t ions  totalling about 

18,000 acres. 

The C o u r t  of Claims held tha t  t h e  Commission had erred in its 

interpretation of Artlcle  2 a f  t h e  1816 T r c n t y ,  sup ra ,  and therefore 

had erroneously f a i l e d  t o  cons ider  evidence showing huw the lead 

deposits would have i n f l uenced ,  at l c n s t  to s m e  extent, t h e  t o t a l  
1 / - 

f a i r  market value of Arcas 147 and 148. While ho ld ing  t h a t  t he  

Commission was cor rec t  in f i n d i n g  that t h e  reservat ion  of a maximum 

of 144,000 acres out of thc area ceded  t o  t h e  Uni ted  Nation in It316 

d i d  not have to h e  exercised i n  o rde r  t o  be  v a l i d ,  t h e  court held 

that only those areas w i t h i r .  Area 147 which had a c t u a l l y  been selected 

by the United Sta tes  as of  thc 1829 cession should be deducted from the 

valuation. Therefore,  to tkc extent not withheld from them by the 

1816 reservation, t he  Indians are e n t i t l ' e d  to have considered in 

fixing the award in t h i s  case t he  enhancement in value resulting from 

the mineral d e p o s i t s .  The Court of Claims in remanding t h i s  case set 

forth the  formula by which the fa i r  market value of Area 147 was to 

- , .. - 
I/ Citizen Band of P o t a w ~ c m i  I n d i a n s  v .  ijzite8 States, 179 Ct. C1. 473, 39; - 
F.2d 614 ( l 9 6 7 ) ,  c e t t .  d e n i e d ,  3 S 13A6, 390 U. S .  957 (1968). 

I- 



be allocated so as to give effect to the 144,000 acre reservation 

as well as the actual selections which the United States  had made. 

In i t s  1962 and 1965 decisions the  Commission entered certain 

findings which were based on the erroneous interpretation of the 1816 

reservations. Specifically findings 45,  75 and 80 (11 Ind. C1. Comn. 

at 670, 687, 690) and finding 86 (15 Ind. C1. Corn. a t  235, 236) are 

in error, and they are vacated. Other f indings of t h e  Cormnission 

may ref lect ,  to a l i m i t e d  degree ,  some of t he  erroneous matters now 

being vacated. To t h e  extent that  any such f i n d i n g s  do not conform 

to or are inconsistent w i t h  the decis ion  which the Commission is now 

entering, such previous findings should be deemed m o d i f i e d  or 

supplemented by the  findings which are entered on t h i s  date.  

We turn now to our consideration of the  enhancement in value 

resul t ing  from mineral deposits, spec i f i ca l ly  l e a d ,  u n d e r l y i n g  the  

lands in question. Area 147 is located in southwestern Wisconsin and 

northwestern Illinois and conta ins  1,525,746 acres. A l l  of the lead 

deposits involved in t h i s  case were located in t h i s  t rac t .  Area 148, 

which d i d  not contain any minerals, i s  located in northern Illinois and 

contains 2,162,523 acres. A t o t a l  of 890,000 acres within Area 147 

was located with in  t he  Upper Mississippi Valley Lead District, and about 

two-thirds of all the lead produced in t h a t  district in 1829 came from 

the  Area 147 portion. 

The presence of lead within Area 147 was known as early as 1680 

when Father Louis Hennepin visited the area and was s h m  lead mines 
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by the Indiana. Exploitation of the lead deporita camcoced &out 1823. 

ard in 1824 about 88 t o w  of lead vere produced in the Upper Wariuuippi 

Valley Lead Matrict. In 1829 this had gram t o  abaut 6,700 ton., which 

repreeented three-fourth8 of the entire domestic production of lead 

In the Uatted States. In 1829 there were about 2,900 miners in  m a  147, 

The nature of the lead deposits in Area 147 was quite well d e r -  

rtood in 1829,being similar to that of certain mining districts 

long known in Europe. The lead ores were scattered throughout the 

area, and the surface indications of ores were many and rather obvious, 

By 1829 =st of the important lead deposits in the area had been 

dlecwered. 

Mining in the 1820's was generally from open p i t s  and was 

accclmpliahed with relatively simple methods. The Government requtred 

that a l l  ore be sold to  l icensed smelters, After smeltlag, the lead 

wau ahipped t o  the Mississippi Riverswhich bordered Area 147 on the weat, 

From there i t  was  sent by small steamboats t o  such markets M S t .  Louis 

and New Orleans. The principal use for lead at that time! wao in the 

manufacture of b u l l e t s .  

Lead prices prior t o  1830 fluctuated wldely. In 1826, after the 

United States doubled the tariff on importation of lead in pig baru 

and lead .hot, the Ntu York price8 rose t o  7.59 cents per pard. 

Production in the Upper Mississ ippi  Valley Led District mounted 

rapidly, and by 1829 i t  was UP t o  6,672 tons. The comparatively limited 
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uses for lead could not absorb t h i s  increased production, and the 

domestic lead market became glutted.  The price of lead in 1829 

dropped to its lowest point at 3.75 cents per pound in New York, and 

the price remained at that figure during 1830. Production o f  lead 

from the Upper Mississippi Valley Lead Dis t r i c t  dropped substantially 

in 1830 and did not reach the  1829 level until 1833. Lead production 

from 1823 through 1829 was 15,882.81 tons, represeothg the increase 

from 167.56 tons in 1823 to 6,671.97 tons i n  1829. 

A number of well-qualif i e d  experts have prepared reports and 

testified before the Commission on behalf of the parties. We have 

found all of the reports to have been careful ly prepared, and they 

have been of great assistance to t h e  Commission. We have rel ied on 

the experts and have reached our ultimate value conclusLons from the 

materials presented by them. 

In our f inding  96 we set forth the details of t h e  mineral appraisal 

which was prepared by Charles He Behre, Jr., and Roland D. Parks for 

the p l a i n t i f f s  in Dockets 217 and 1 5 4 .  Their appraisal was based on 

a projected twenty-year production of lead in Area 147. Messrs. Behm 

and Parks calculated t h a t  a prospective purchaser on ~ecember 30, 1829, 

would  have anticipated a net profit of $44.08 per ton (2.2 cents per 

pound) of lead mined. They projected production f igures  which showed 

a yearly increase f o r  each of the twenty years involved. Applying the 

profit figure to those production estimates, they arrived at a net 

profit for each of the 20 years from 1830 through 1849. 



In coruidering a proper dlaeount to relate the future earnma 

t o  a h c d e r  30, 1829, value, they took into account the r i r b  of 

the imtertPent a d  the necessity of recovering the capital imrertmnt 

by the time the lead deposits would be exhausted. They conatdered the 

fornula devised by H. D. tioakold to  be a proper memu for calculating 

the present value of future fncome from a mining venture. The Mskold 

for~arla imrolves an annuity type calculation whereby the return on 

the lmreutment and all of the hazards of the operation are reflected 

i n  a single percentage factor. The Hoskold f o m l a  presupposes 

uniform earnings and unifonn return on capftal  and provides far 

redeqtion of capital  a t  the expiration of the a m i t y  l i f e  by annual 

reinvestment of the balance of the yearly earning8 st a safe return 

of  interest .  Messrs. Behre and Parks considered that a Hoskold rate 

of 10 percent on the investment and 4 percent on thc sinking hnd 

accurallations vould have been appropriate. However, slnce they had 

not projected uniform annual production, it was not possible t o  use 

the bskeld formula. Accordingly, they u t i l i z e d  a single empound 

intercut rate of 12 percent, which 18 appraximately equal to the Ho~kold 

double rate. of 10 percent and 4 percent. Their calcu1atloar resulted 

i n  a figure of $2,623,312.00 as the estimated fair  market value of the 

lead deposits i n  Area 147. 

In arr opinion the projected production figure6 which 2bbcrsrs. khra  

and Parka u t t l i z e d  were more opt U s t i c  than warranted by the 
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facts in 1829. Their estimate for the ensuing 20-year per iod  exceeded 

the actual production dur ing  that period by some 20,000 tons. The 

estimated net profit  figure of $44.08 per ton  was a l so  on the generous 

s i d e .  

We consider t h a t  the Hoskold r a t e  of 10 percent representing t h e  

return on the  investment and the  hazards of t h e  operation was un- 

realistically low, p a r t i c u l a r l y  in view of the  liberal product  ion and 

net p r o f i t  assumptions. 

In R. Parks, Examination and Valua t ion  of Mineral  Property (1949)  

(see Def. Ex. X Z ) ,  t h e  following discussion appears at pages 222 ,  223:  

Hoskold used t h e  in teres t  rate to express a l l  the  
hazards of an enterprise.  That he realized the d i f f i c u l t y  
in determining t h e  proper  r a te  to express t h e  r i s k  is shown 
by the  following quotation from h i s  ~ n g i n e e r s '  Valuing 
Assistant (1877). 

Every purchaser  of mining proper ty  s h o u l d  
have ample allowance made upon his purchase, 
but the amount of such an allowance, as  a p c r c e n t a ~ ,  
must depend upon a point d i f f i c u l t  to c a l c u l a t e  -- 

I n  the case of unopened mines it has been my 
pract ice  in deduc ing  t h e  present value  deferred, to 
allow 20 per cent .  to a present purchaser, and 
redeem c a p i t a l  at 3 per  cent.  per  annum; which I 
consider in a general way is a safe mode of dealing 
w i t h  any mine w i t h  average prospects; a l though  in 
special cases,  where a mine has a more cer ta in  
character, I have allowed a percentage as low as 
14, and in some of less ce r t a in ty ,  as high  as 25. 

A rule cannot be l a i d  down expressing the 
attendant r i s k  of mining adventure,  as nearly a l l  
mines exist under circumstances dif fer ing w i d e l y  
f rom each other. It i s  a matter of experiment; 
each mine mst, therefore, stand upon its own merits, 
and t h e  amount of percentage to be allowed must also 
be varied according to the circumstances of each 
particular case. 



30 Ind. Cl. Conrm. 144 

Again in 1902 Hoskold says: 

In our 

a more 

In England, where t he  valuation of mines 
has long been practiced, it has Seea customary 
t o  allow t h e  purchaser of nin ing  proper ty  a high 
annual r a t e  of interest.  Upon cullierles, for 
instance, t he  r a t e  is Fron 14 t o  20 p e r  c e n t .  
per annum; and upon c ~ c t a l l i f t r z u s  nines still 
higher because t h e  r i s k  i s  g r a a c c r .  For fore ign  
mines, t he  d e t a i l s  of ;nanagenilnL, x o n o n y  and 
profit are f u r t h e r  removed from c o n t r o l ,  and 
consequently as t h e  r i s k  i s  propor t ionz . te ly  
i nc reased ,  t h c  purchaser s h o d 6  reckon upon t h e  
allowance of a f , i r  h i g h e r  r n t c ,  depending upon 
class and c h n r ~ c t x r  of thc mine,  and prcbably  
f r m n  2 5  to 35 p c ~  cer:t. 

opinion a Hoskold percentage r a t e  of 12 to I 5  percent would be 

appropriate f n c t c r  t o  1.c applied in this 2 m e .  The use of a 

correspondingly h i g h e r  s i n g l e  compound in te tes  t ra te  would have resulted 

in a substantially lower l e d  v n l u a t i o n  t h z n  t h e  $2,623,312.00 calcu- 

l a t i o n  of Messrs. Hehrc and i 'nrks. 

D r .  Raleigh Uarlow~, armther mineral a p p r ~ i s e r  f o r  the  p l a i n t  iff s 

in Docket 1 5 4  and 2 1 7 ,  r e l i e d  on three d i t ' i a x n t  methods of valuat ion.  

His p r o j e c t i o n  approach was an adopt ian  of tbc Eelire-Parks appraisal 

which we have a l r e a d y  d i s cus sed .  The second nppmach was a variation 

of t h e  Behre-Parks appraisal i n  which D r .  B c l r l c w e  utilized an average 

annua l  production of 8,192 cons. H c  calculated t h a t  t h e  ne t  p r o f i t  on 

production would  have been I. 55 cents  per  paund. This resulted in a 

t o t d  prof it of $254,513.00 which he p r ~ j c c t e d  f o r  a 25-year production 

l i f e .  Dr. Barlare used t h e  ZiosicoLd Lomula adop t i ng  a capitalization 

rate of 7 percent and a 4 percent  reinvestment or sinking fund rate. 
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These factors produced a valuation figure of $2,  7U8,019.UOe Dr. 

Barlowe also presented calculations assuming other  net profit estimates 

and other Hoskold capitalization rates. The resul t ing  values ranged 

from $2,802,394.00 ( f o r  a h ighe r  net p r o f i t  and the Hoskold 7X - 4% 

rates) to a low of $2,051,374.00 (for the actual  1825-1849 production 

at the Hoskold rates of 20% and 4X). 

I n  our opinion,  Dr. ~arlowe's use  of a 7 percent  r a t e  in t h e  Hoskold 

formula was t oo  low. A 7 percent r a t e  was sca rce ly  above t h e  prevailing 

investment i n t e res t  r a te  and cannot be cons ide red  as reflecting t he  r e t u r n  

which an investor would require from a mining operation. Dr. Barlowe 

cited Herbert Hoover as a u t h o r i t y  f o r  the proposition t h a t  a mining 

investment should assume a capitalization ra te  of 7 percent  and a 

4 percent reinvestment or sinking fund interest r a t e .  In discussing 

Hoover's use of t h i s  ra te ,  Roland D. Parks commented as f o l h w s :  

Hoover uses rates of 7% and 8% on investment i n  
h i s  examples illustrating t h e  use of the tab le s  . . . These s p e c i f i c  cases may be taken as 
evidence that Hoover . . . d i d  not include t h e  
hazards of t h e  i n d i v i d u a l  properties in t h e  
interest rate  but that, instead,  [ he] used t h e  
remunerative or speculative rate of interest, 
and either consciously or unconsciously used a 
discount f o r  hazard, or f a c t o r  of safety,  in 
determining t h e  o ther  factors entering i n t o  
the valuation. [R. Parks. Examination and - 
Valuation of Mineral  Property (1949)  ( D e f .  
Ex. 312, p. 224 .] 

Since Dr. Earlme d i d  not apply any separate discount for t h e  hazards 

of the operation, we believe t h a t  a higher  Hoskold rate would  have 

been more appropriate. 
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In f r t  Dr. Barlare d i d  present calculations baaed ou higher 

ttoskold rater. Using a rate of 10 percent on the  capitalization and 

4 percent on the sinking fund a c c ~ l a t i o a r ,  he arrtved a t  a valuation 

of $2,051,375.00 (baaed on the actual 25 ycar production from 1825 

through 1849). We believe that this canputation was more realistic a8 

reflecting the view which a prospective purchaser would have had oa 

December 30, 1829. 

Dr. Barlove'. third value approach involved cmputatioas of the 

royalties that could have been secured by leasing the lead l a n d e  t o  

private operators. Dr. Barlwefs calculations vere based on the total  

value of lead produced during the period from 20 t o  2 5  years after the 

valuation d a t e .  He applied royalty rates of from 20 to 33 1/3 percent 

t o  arrive at lead values ranging from $2,663,805 t o  $5,867,947. Since 

the royalty conrputatione vere based on production figures a f t e r  the 

valuation date, this mcthod is  not a proper means of calculating fair 

market value. Furthermore, Dr. Barlowe's figures are based upon a 

percentage calculation of the total  gross production for the 20-to-25- 

year period involved without any discaunt to r e l a t e  the royalty payment8 

to a Dccunber 30, 1829, valuation date. We have also noted that any 

application of a royalty rate as  high as 33 1/3 percent of the grors 

production w a d d  be unreasonable in the light of Dr. ~arloue'r own 

ertfmiites of the costs of production. Since Dr. Barlave concluded 

th8t production costs wid have reprerented --thirds of the grom 

price received for all lead produced, an allwance of an additional 
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one-third of the gross production for  royalty payments would have 

accounted for the entire proceeds of the operat ion, leaving the prospect ive 

purchaser w i t h  no prof it at a l l .  For these reasons we have not  con- 

s i d e r e d  the royalty approaches in making our valua t ion  deteminat  ions 

in this case. 

The p l a i n t i f f s  in Docket 29-5 presented a minera l  evaluation 

by Harris A. Palmer and Marius P. Gronbeck. They based t h e i r  appraisal 

on a projection of t h e  profits  which would have been ant ic ipated by a 

hypothetical buyer of t h e  minerals in Area 147. They used a 30-year 

working l i f e  for t h e  mining operation, and, with t he  known 1828 pro- 

duction of 3,876 tons, they projected a 5 percent product ion  increase 

for each of t h e  next 30 years.  They ca lcu la ted  t h a t  the  net p r o f i t  

on l ead  produced would have been $40.52 per ton (2.02 cents per pound). 

They then computed the  1829 value o f  the a n t i c i p a t e d  profits by applying 

a 12 percent discount ra te .  This rate is approximately equal to the 

Hoskold formula's 11 percent on investment capital  and 5 percent on 

the sinking fund accumulation. The result ing value was $2,016,878.00 

which represented Messrs. Palmer and Gronbeck's opin ion  of t h e  1829 

value f o r  the lead content of Area 147. 

The Commission believes t h a t  a 30-year working l i f e  is too long 

a projection. While the 12 percent capita l izat ion ra te  might be considered  la^, 

we have noted t h a t  Messrs. Palmer and Gronbeck a p p l i e d  a separate 

discount for the hazards of the mining operation. Specifically, they 

discounted t h e i r  projected growth rate by 50 percent to allow for 
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unfavorable factors which might occur in a mining operation. They 

also applied a more reasonable net p r o f i t  figure of 2 .02  cents per 

pound. In such circumstances we view the  12 percent c a p i t a l i z a t i o n  

rate a s  more j u s t i f i e d  than in the case of t h e  Behre-Parks appraisal. 

The Cormnission is tn substantial agreement w i t h  t h e  resulting appraisal 

which Messrs. Palmer and Gronbeck have placed on t h e  minerals in 

Area 147. 

The defendant's mine ra l  appraisal w a s  p repa red  by Professor 

Fred D. Wright. tie a l s o  based  h i s  appraisal on a pro jec t ion  of the  

estimated p r o f i t s  to bc r c a l i z c d  from a mining ope ra t ion  in Area 147. 

)le projected the  operation on a 20-year b a s i s ,  estimating t h e  average 

annual production fo r  t h a t  p e r i o d  a t  6,000 pounds. H e  estimated 

that the net prof i t  f u r  tliosc d e p o s i t s  which had a l r eady  been discovered 

on December 30,  1829,  was 1.968 c e n t s  per  pound. However, Professor 

Wright concluded t h a t  only 30 percent  of t h e  l e a d  d e p o s i t s  had already 

been discovered in 1829 and that a d d i t i o n a l  c o s t s  would  have to be 

considered fo r  the remaining production which would have to come from 

deposits t o  b e  discovered. These a d d i t i o n a l  c o s t s  reduced the net 

prof i t  t o  0.551 cents p e r  pound on t h e  remaining 70 percent of the 

anticipated product ion from Area 147. Applying the  Hoskold formula 

using a 15 percent r e tu rn  on investment with  a redemption of capi ta l  

at 5 percent resulted in a figure of $649,S62.00 as the December 30, 

1829, fa ir  market value of t h e  lead d e p o s i t s  in Area 147. 
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Professor Wright's figure is substantially lower than that 

arrived a t  by the  other experts using a projected income approach 

because he used a substantially lower net profit on 70 percent of 

h i s  projected production. We believe t h a t  t h e  discovery costs  which 

he attributed to 70 percent of the gross production were unreal i s t ic  

and not supported by the evidence. We also  consider t h a t  a projected 

annual production of only 6,000 tons is too low. Accordingly, we are 

unable to accord much weight to the valuation presented by defendantg s 

expert. 

Defendant's p r i n c i p a l  expert, Walter R. Kuehnle, adopted Professor 

Wright's mineral eva lua t ion  to which he added t h e  70 cents per  acre 

figure which the C m i s s i o n  previously determined w a s  t h e  fair market 

value of both Areas 147 and 148, without any mineral enhancement. 

Upon consideration of the  record in t h i s  case i n c l u d i n g  the material 

and opinions presented by the  experts, the Comission has concluded t h a t  

on December 30, 1829, the prospects for p r o f i t a b l e  lead mining in 

Area 147 were favorable. A prospective purchaser of the t r a c t  would 

have t h e  general location of vir tual ly  a l l  the  lead d e p o s i t s  which 

could be mined in the ensuing years. He would have known t h a t  production 

had been increasing during t he  seven year period ending in 1829, and 

he would have anticipated a continuing prof  itable operat ion. 

A t  the same time a prospective purchaser would have been cautious 

in h i s  expectations. H e  would have known that the  price  of lead had 
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experienced wide  fluctuations, and at the end of 1829 it was at a 

low point. Transportation costs were likewise subject t o  variations, 

and labor and other production c o s t s  were not  stable.  The richness 

and extent of any ore d e p o s i t  could not be safely predicted.  He would 

have considered t h e  risks and unforeseen hazards of such a mining venture 

and would have expected an accord ing ly  generous r e tu rn  on his invest- 

ment t o  reflect these  u n c e r t a i n t i e s .  I n  h i s  book on the valuation of 

mineral property Roland Parks has enumerated some of the  reasons why 

the mining i n d u s t r y  is an outstanding example of those industries in 

which a high  in t e res t  ra te  is expected. 

. . . . Mines are usual ly  located far  from t he  money 
centers of t h e  country.  Investors are not u s u a l l y  as  
well informed r ega rd ing  mining  as t h e y  are regard ing  
the  manufacturing, transportation, and public-service 
industries. The prices of metals are subject  to greater 
f luctuat ions  than arc t h e  prices o f  manufactured products, 
and t h i s  results i n  occasional periods of great prof i t s  
alternating wi th  longer periods  of small prof its or of 
losses. The enonnous prof i ts  made by t h e  o r i g i n a l  investors 
in some fcw mining enterprises and t h e  l ack  of knowledge 
on the part of t he  p u b l i c  have made mining a f r u i t f u l  
field f o r  unscrupulous promotors, so t h a t  t h e  investing 
public has become timid regarding mining as an invest- 
ment. These f ac to r s  a l l  c o n t r i b u t e  ta decrease the 
supply of capita l  ava i l ab l e  t o  t h e  mining industry and 
to increase t h e  in te res t  rate. Accordingly t h c  rate of 
interest customarily expected by the investor in mining 
propert fes ranges upward f rorn e igh t  percent according 
t o  the branch of the  i n d u s t r y ,  t h e  locat ion of the 
particular proper ty ,  and t h e  s tand ing  of the  men backing 
it. [R. Parks,  Examination and Valuation of Xneral  
Property (1949) (Def. Ex. 312, p. 2 18) . ] 
In assessing t he  prospects f o r  lead mining in Area 147, we have 

concluded that a prospective purchaser on December 30, 1829, could 
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reasonably have assumed a 20-year working life for the mining 

operation at an average yearly net profit  of between $300,000.00 

and $4OO,OUO. 00. Such a prof it could have been secured by producing 

10,000 tons per year at a net profit o f  between $30.00 per ton 

(1.5 cents per pound) and $40.00 per t on  (2.0 cents per pcund). 

Our 10,000 ton  estimate for yearly production i s  substantially 

lower than the optimistic figures presented by Messrs. Behre and Parks 

(which averaged 16,307 tons per year). Our f igure is, however, higher 

than Dr. Barlowets 8,193 tons per year  and t h e  6,734 tons average 

(over a 20 year per iod)  which Messrs. Palmer and Gronbeck estimated. 

We cannot v a l i d l y  compare the Palmer-Gronbeck figures because they 

applied a hazard discount to t h e i r  production estimates. Our figure 
t 

is also substantially higher  than Dr.  right's estimate of 6,000 tons 

per year, which figure we feel  is simply t o o  pessimistic. 

The future net profit would have been d i f f i c u l t  to predic t  in 1829. 

We believe t h a t  an estimate of between 1.5 and 2.0 cents per pound 

would have been a reasonable assumption on the valuation date. The 

experts' p r o f i t  figures ranged as follows: 

Cents per pound 

Behre-Parks 
Palmer-Gronbeck 
Bar lawe 
Wright 

2 * 2  
2.02 
1.55 
1.968 (already discovered) 
0.551 (future discoveries) 
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In applying the  Hoskold formula to compute a present value for 

such anticipated net profits, an appropriate interest rate must be 

selected to reflect bo th  t h e  r e t u r n  on the  investment and the 

t o  the production or net p r o f i t  es t imates ,  such considerations must 

be reflected in t h e  s e l e c t i o n  of t h e  ?loskold in te res t  rates. We 

conclude that  an a p p r o p r i a t e  r a t e  on t h e  investment would be between 

12 and 15 pe rcen t ,  w i t h  a 4 p c r c c n t  r a t c  on t h e  redenption of c a p i t a l  

funds. I f  t h e  more conserv;? t ive  y c a r l y  n e t  p r o f i t  f i g u r e  of $300,000.00 
I 

were used, t h e  lower 1-loskold rntc of 12  pcrccnt would bc j u s t i f i e d .  

Use of the more l i h c r a l  prof i t  cstimnte of S400,000.00 would i n d i c a t e  

the higher pcrccntagc rcltc of  15 pcrccnt .  Applying a u r  assumptions 

to t h e  Hoskold  f o m l l a  wc compute i n d i c a t e d  values of $1,953,360.0(3 

and $2,178,880.00. The Comnission concludes t h a t  the December 30, 1829, 

fair market value of t h c  mine ra l  d e p o s i t s  in Area 147 w a s  $2,000,000.00. 

We turn now to ;I cons ide ra t ion  of t h e  value increment which t h e  

lead deposits in Area 157 added  to ttle su r face  value  of Areas 147 and 

148. In its remand t h e  Cour t  of C l a i m s  noted t h a t  t h e  mineral d e p o s i t s  

would increase t h c  value of t h e  land beyond t h e  increase occasioned by 

the lead itself. 111 i t s  previous 1962 decision t h e  Commission d i d  

consider many of t h e  f avo rab le  factors which were related to the  

lead deposits and mining a c t i v i t i e s  in t h e  area. Among t he  factors 

considered were t h e  populated places such as 

Galena, Illinois, the center of congregation in the  Upper 
Mississippi Val ley  Lead Region . , . [which town]  had 
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an 1829 population of about one thousand persons. In 
addition, there w a s  a fluctuating population of some 
2,000 persons in mining camps, in t h e  mining region 
outs ide  Galena, in small mining camps or settlements such as 
as Dodgeville and Gratiot's Grove. 

Finding 31, 11 Ind. C1. Comm. 6 4 1 ,  664-65. The Commission, 

in Finding 48, id. at 671-72, s e t  f o r t h  t h e  development of wagon - 
trails and ferries occasioned by t h e  discoveries of lead in t h e  early 

1820%. The Commission found t h a t  there was, in 1829, extensive 

traff ic  to t h e  lead region. Teamsters spent the summer at the Upper 

Mississippi lead mines h a u l i n g  ore from t h e  mines to t h e  furnaces and 

lead from t h e  furnaces to Galena f o r  shipment. The Commission also  

considered t h a t  t h e  "subject lands  enjoyed some f avornb le  ex i s t i ng  

markets and there w a s  a l s o  t he  prospect of foreseeable f u t u r e  markets. 

Miners afforded a market f o r  food, t r a c t i o n  livestock, and f u e l . "  

Finding 55, id. at 676. - 
However, contrary to t h e  previous determinat ion i n  t h i s  case, 

the Cornmission now f inds  t h a t  t h e  United S t a t e s  did not reserve a l l  

lead-bearing lands w i t h i n  Area 147. In f a c t  the only valid selections 

of land which had mineral  deposits were mining leases embracing 

8,320 acres. There were o the r  extensive areas which were known to 

have lead deposits but which were not selected by the UnFted States 

prior to the 1829 cession. In a d d i t i o n  to t he  value which t h e  lead 
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deposits themselves gave t o  the subject  area, t he  presence of such 

minerals added other  factors to be considered.  

Those lands which were located i n  t h e  immediate v i c i n i t y  of 

known lead deposits had additional value f o r  spec ia l  uses. They were 

especially valuablc as l oca t ions  fo r  sett lenents f o r  t he  miners. They 

provided markets for a g r i c u l t u r a l  products from t h e  neighboring lands. 

The mining operations also r e q u i r e d  mine timbers and firewood for the 

smelters. Thc demands of t h e  miners  f o r  o the r  goods and services 

also enhanced thc  value of t h e  mining areas and t h e  surrounding lands. 

The deveLopmtnt of mining towns and construction of roads also increased t h t  

surface value of t h e  s u b j e c t  nrca. 

While most of thcsc f x t o r s  were considered by t h e  Commission in 

its 1962 decision, t h e  exc lus ion  of all lead b e a r i n g  land from that 

evaluation r e s u l t e d  in a f a i l u r e  to adequately account f i x  the  f u l l  impact 

of mining upon t h e  f a i r  market value of Areas 147 and 148. We conclude 

that t h e  many mineralized loca t ions  in Area 147 enhanced t h e  surface 

value of t h a t  t r a c t  by an average of LO cents p e r  acre above the 

average value of 70 cents per acre  previously found f o r  t h e  total area 

ceded in both k e n s  147 and 148, 11 Ind. C1. Comm. 641, 690. The fair 

market value o f  Area 148 was also enhanced by t h e  l e a d  bearing lands 

in the adjoining Area 147, although to a lesser degree. We conclude 

t h a t  such enhancement w a s  an average of 5 cents per  acre above the 

average value of 70 cents p e r  acre previously determined.  
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Having determined the fa i r  market value of the mineral deposits 

in Area 147, we must apportion the  value between the United Sta tes  

and the  Indians so as to give effect t o  those lead l a n d s  actually 

selected by the  United States p r i o r  to t h e  1829 cess ion .  The 

defendant  contends that t h e  following t r ac t s  were selected: 

Mining leases 8,640 acres 
Mining p e r m i t s  15,000 acres 

Total lead l a n d s  

Smelter licenses 18,720 acres 
Cabins & gardens 3,000 acres 
Galena townsi te  640 acres 

23,640 acres 

Total. 22,360  acres 

Total  selected tracts 46,000 acres 

Using these figures defendant's expert, Professor Wright, allocated the 

mineral value between t h e  23 ,640  acres of lead lands which defendant contends 

had been selected by t h e  United Sta tes  and t h a t  portion which had been 

retained by t h e  Indians ,and therefore i nc luded  in the  1629 cession.  

Professor Wright concluded t h a t  70% of t he  future produc t ion  

i n  Area 147 would have come from t h e  lands selected by t h e  

United States.  He therefore apportioned the value between 

the selected lands and t he  remaining lands (which w o u l d  have 

accounted f o r  only 30% of the future  income). He further  assumed 

1 1  that  most of t he  production from t h e  remaining lands" would have 

come from undiscovered deposits and thus would have produced a ne t  

prof it of only 0.551 cents per  pound. Thus he calculated t h a t  t h e  
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mineral value of $649,861.00 shou ld  be apportioned to allocate 

$539,809.00 t o  the lands selected by t h e  United States  and the 

remaining $110,052.00 t o  t h e  l a n d s  r e t a i n e d  by the  Ind i ans  and 

included in the  cession. The Commission does riot cons ider  that 

Professor Wrightb a s s~ lmp t ions  are s u p p o r t e d  b y  t h e  evidence. We do 

not agree with che assumption t h a t  70Z of the future production w w l d  

come from the selected l a n d s ,  and we cannot  x c e p t  t h e  h i g h  discovery 

costs which account f o r  t h e  l o w  net  p r o f i t  figure which h e  a p p l i e d  

I I t o  t h e  bu lk  of the  production I r o ~  t h e  remaining l ands" .  Fo r  reasons 

which we s h a l l  la ter  detail, we do  n o t  accegt the defendant's t abu la t ion  

of the tracts selected by t h e  United Sta tes  p r i o r  to t h e  1829 cession. 

I n  f i n d i n g  107 we have s e t  f o r t h  t h e  detai3s of  defendant's 

mathematical cornputat i o n  of t h e  proposed award, and t h e  method prescr ibed 

by the  Court of Claims f o r  a l l o c a t i n g  t h e  award. While we cannot 

accept the valuation f i g u r e s  utilized by de fendan t ,  we are in agreement 

w i t h  the method which h a s  been used.  

We t u r n  now to the Commission's de te rmina t ion  of t h e  acreage 

of those lands  w i t h i n  Area 147 w h i c h  were a c t u a l l y  selected by the  

United States and the  values of t hose  selections. The Galena townsite 

of 640 acres was selected by the  Uni ted  States by t h e  Act of February 5, 

1829, 4 Stat. 3 3 4 .  This selection represented part of t h e  144,000 acres 

of the  land which had been reserved by  the 1816 Treaty, supra. There i s  no 

evidence that  t h e  640 acres were lead bearing, and there is no evidence 

in the record tha t  i t s  value was greater t han  the value of other 



30 Ind. C1. Comm. 144 

non-lead lands in Area 147. Defendant has included t h i s  t m s i t e  acreage 

in the land valued at the average surface value (which it contends was  

70 cents per acre). The C ~ ~ i s s i o n  finds tha t  this 640 acre t r ac t  was worth 

80 cents per acre, or $512.00. 

Through 1829 t h e  U n i t e d  Sta tes  had i s s u e d  39 mining leases in the  

Upper Mississippi Valley Lead D i s t r i c t .  The leases were t o  individuals 

and gave the h o l d e r  t h e  r i g h t  to mine and smelt h i s  own lead ore for a 

three-year period on 320 acres of l and .  Eleven of the  39 leases were 

located outs ide  Area 147, and the l o c a t i o n s  of t w o  leases are unknown. 

We f ind  t h a t  26 mining leases were i s s u e d  in Area 147 f o r  320 acres each, 

or a t o t a l  of 8,320 acres. By the granting of these mining leases,  the  

United States  selected 8,320 acres. 

There is no evidence upon which t o  base any valuation of the 

particular l ands  covered by the  leases. However, we can determine 

t h e  average value of t h e  "lead land" acres w i t h i n  the  t r a c t  and apply 

that  average value to t h e  presumed "lead l and"  w i t h i n  each 320 acre 

lease. 

Since we have found t h a t  in 1829 t h e  t o t a l  area of lead d e p o s i t s  

w i th in  Area 147 was about  18,000 acres ,  and since we have determined 

that the 1829 fair market value of those lead deposits  was $2,000,000.00, 

I? we can consider that the  average lead l and"  acre h a d  a mineral value 

of $111.11. ApplyLng t h i s  figure to the number of lead bearing acres 

within each mining lease, we can calculate a value for t h e  mineral 

d e p o s i t s  which would have been present in t h e  average 320 acre tract 

covered by each lease. Dr. Thomas P. Field prepared a report f o r  
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defendant on the location of lead mines and the areal extent of the 

lead d e p o s i t s  in Area 147. These s t u d i e s  enab led  Mr. Kuehnle to make 

calculations of the  acres o f  lead deposits which would be found f o r  each 

lead bearing section (640 acres) and each lead bearing quarter section 

(160 acres). Using these calculations we have estimated, b y  i n t e rpo l a t i on ,  

that for each 320 acre mining lease an average of 26.31 acres were actually 

lead lands. Applying the $111.11 average value p e r  lead land acre, 

we arrive a t  a figure of $2,923.3O as t h e  f a i r  market value of l e a d  

deposits within each 320 acre mining lease. To t h i s  figure w e  add 

the  $0.80 per acre valuation f o r  t h e  sur face  value of t h e  320 acre 

leases, or a t o t a l  of $256.00. This  resul ts  in a t o t a l  fair market 

value of $3,179.30 f o r  each mining lease. Therefore, t h e  26 mining 

leases were worth $82,661.80. 

The United States  a l s o  i ssued smelter licenses. While no spec i f i c  

acreage was allotted, t h e  licenses provided tha t  a smelter was t o  have 

8uf f i c i e n t  f u e l  and l and  to provide f e e d  f o r  the  work animals. The evidence 

indicates that 320 acres generally considered s u f f i c i e n t  to supply 

fue l  and other necessary items f o r  the  smelter. However, three of the 

licenses were granted for 640 acres of timber land for smelting, and 

one was granted for 350 acres. We have determined that the remaining 

25 smelter licenses were f o r  320 acres each. Defendant has asserted 

that another t en  smelters were known to have been in the Upper ~ississippi 

Valley Lead District,  that they should be assumed to have been in 

Area 147, and that  a l l  smelters should be assumed to have occupied an average 

of 480 acres. Huwever, we find no evidence to support these suppositions= 
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The Commission finds that the defendant d i d  select 10,270 acres 

by the issuance of 29 smelter licenses, as follows: 

3 smelters at 640 acres = 1,920 acres 
1 smelter at 350 acres = 350 acres 

25 smelters at 320 acres = - 
29 smelters T o t a l  =10,2 70 acres  

These smelters were located near t imber f o r  fue l  and near water 

for transportation. There is no evidence t h a t  t hey  wcrc on lead bear ing  

l a n d s .  We f i n d  t h a t  these lands had a value  of 80 cents per acre, or 

a t o t a l  value of $8,216.00 for the entire 10,270 acres. 

A system of permits was inaugurated in 1825 allowing t w o  miners  to 

stake a claim on 18.6 acres of land. On August 1, 1827, new regulations 

went i n t o  effect reducing the s i ze  to 8.26 acres of innd.  Permits for 

t w o  and sometimes three  acre l o t s  were also issued t o  miners  for cabins 

and gardens. No bond was required of the miners, and there  was no t i m e  

l i m i t  on t h e  r i g h t  to mine on t h e  l o t .  ~u r the rmore ,  t h e  miners were 

at l iberty  to pull stakes and occupy another  lot a t  any time they  

d e s i r e d .  The permits were issued to individual miners,  and they d i d  

not  describe any land. The permit  holder  might use t h e  permit in m y  

number of loca t ions  successively.  There is no evidence t h a t  the  

Gmmrnment ever attempted to keep records of  the Lands selected by the  
I 

miners.. We f i n d  t h a t  t h e  permits  were in the n a t u r e  of personal, non- 

transferable licenses to prospect for ore. The issuance of miners' 

permits or permits fo r  cabins and gardens d i d  not cons t i tu te  actual  

selectionsof land as part of the 144,000 acres reserved by the 1816 

Treaty, supra. 
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In summary the  Commission f i n d s  t h a t  t h e  United States selected 

reserved 144,000 acres for t h e  U n i t e d  States. The December 30, 1829, 

fa ir  market value of those lands was $91,389.80. 

We have s e t  forth in Finding 109 t h e  computations hereby we have 

determined the valuation and allocation as prescribed by the Court of 

Claims in its remind. From the t o t a l  fair market value of Area 147, 

we have deducted t h e  f a i r  market value of t h e  lands actually selected 

by t h e  United States to arrive at a value of $3,129,239.00. This 

value has been allocated t o  t h e  plaintiffs in the ratio which the 

acreage ceded to t h e  United States bears to the t o t a l  acreage of 

Area 147 less the  acreage actual ly  selected by t h e  Uni ted  States. 

This ratio is .9172 to 1. Therefore, t h e  p l a i n t i f f s '  share of the 

Area 147 valuation is $2,870,138.01. 

The December 30, 1829, fair market value of Area 148 was 

$1,610,372.25. 

The net  award in t h i s  case is computed as follows: 

Area 147 $ 2,870,138.01 
Area 148 1,610,372.25 

To t a1 $ 4,480,510.26 
Less offsets 375,691.28 

N e t  Award $ 4,104,818.98 
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Cit ing the long per iod  of t i m e  required to a d j u d i c a t e  t h i s  claim 

and the depreciating value of the  dollar, p l a i n t i f f s  in Docket 29-5 

argue that  they should receive interest or its equivalent on t h e i r  

claims. Specifically they seek " in te res t  at t h e  rate of s i x  (6'') per 

cent at least from the  date of filing of t h e i r  p e t i t i o n  herein." 

There is no authority for t h e  award of interest f o r  "delays1' in 

a d j u d i c a t i n g  claims or for the depreciated value of t h e  dollar. The 

award in t h i s  case is based upon Clause 3 ,  Sect ion 2 of t h e  I n d i a n  

Claims Commission Act, supra, -- a claim based on the p a p e n t  of an 

unconscionable considerat  ion under t h e  provision of t h e  1829 T r e a t y .  

There was no agreement in t h a t  t r e a t y  r e l a t i n g  to t h e  payment of i n t e r e s t .  

In t h e  absence of such a spec i f ic  agreement, awards rendered on claims 

a r i s i n g  under  clause 3 ,  sec t ion  2 of t he  A c t  d o  not bear interest. 

In dec id ing  the appeal in t h i s  case the Court of Claims severed 

t he  issue of who may share in the award, and t h a t  w a s  t h e  s u b j e c t  of 

Appeal No. 5-65 which was d e c i d e d  on June 9, 1967, Hannrthvillc Indian 

Community v. United Sta tes ,  180 Ct. C1. 477. I n  t h a t  d e c i s i o n  the cour t  

remanded Dockets 29-D, E ,  J, and K t o  t h e  Commission w i t h  i n s t r u c t i o n s  

t h a t  it "make a d e  novo determination of the p o l i t i c a l  s t ruc ture  of t h e  -- 
Potawatomi Indians at t h e  times when t h e  United S t a t e s  negotiated t h e  

r l 
various treaties w i t h  them giv ing  rise to the claims asserted 

Id.  at 4 8 6 .  The Commission, in compliance with t h a t  remand, - 
found that the party with whom the  United States dealt in 



the 1829 Treaty, eupra,was the P o t w a t d  Tribe or Nation. 27 Ind. 

Cl. C m .  187 (1972). The Comission a b o  ordered that the petition 

In Docket 29-J be amended to include t k  Potturatd Indian8 of Indiana 

and Michigan. Inc. Id. a t  327. 

The ward in 

of the Potavatomi 

We Concur: 

t h i s  case is t o  the p l a i n t i f f s  for and on behalf 

Tribe or Nation as i t  existed between 1795 and 1833. 
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Kuykendall, Chairman, and Blue, Commissioner, concurring. 

The issue of who may share in the award in these cases was considered 

by the Commission in Citizen Band of Potawatomi Indians v. United States,  

Dockets 71, et al., 27 Ind. C1. C u m .  187 (1972). In our opinion there 

was no Potawatomi Tribe or Nation d u r i n g  the material per iod .  Our view 

that t h e  Potawatorni " t r i b e "  was composed of politically autonomous land- 

owning bands, is set  forth in the dissent in that case. I d .  a t  328-471. - 
However, the m a j o r i t y  having found t h a t  the recovery h e r e i n  s h o u l d  be on 

behalf of the Potawatomi T r i b e  or Nation, we recognize that we are now 

bound thereby and concur in these cases. 

Brantley Blue, r 


