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LTJITED STATES OF AMERICA, ) 
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Docit led : A p r i l .  30,  1973 

Alvin  J. Z i o n t z ,  Attorney f o r  the P l a i n t i f f .  

Yarhorough, C m m i  s s i o n e r  , d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

On July 2 4 ,  1 9 7 2 ,  t h e  Phkafi I n d i a n  T r i b e  f i l e d  a motion to amend 

t h e  petition herein i n  ordtlr t o  p l e a d  additional damages in the  sum 

o f  $2,100,000. I n  s q q w r t  o f  i t s  motion t h e  p l a i n t i f f  tribe has  

i t  charged tht? t i c f ~ d ; t n t  w i t h  : d d i t i o n a l  a c t s  of malfeasance and ncn- 

11 f t~ s m c  c3 . P l u n t i f t  c c w t c n d s ,  among o t h e r  t h i n g s ,  t h a t ,  at t h e  time 

o i  the 1855 E.i~kd1 : rc , ) ty  of i : w s i o n ,  12 S t a t .  9 3 9 ,  t h e  United States well knew 

that the Makah I n d i a n s  d e r i v e d  t h e i r  livelihood from t h e  sea;  tha t ,  in re- 

s p o n s e  to t h e  Mrlkah ~ribe's willingness t o  cede its l a n d  t o  the  United 

S t a t e s  i n  consideration af t h e  protection, s u p p o r t ,  and maintenance of 

i t s  maritime economy, Governor Stevens, the  principal  treaty negotiator, 
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. . . gave t h e  Indians d irec t  assurance that  t h e  United States 
would guarantee and support their r ight  to maintain a fishery 
and would f u r n i s h  them with fishing apparatus, including whaling 
apparatus, barrels in which to put whale o i l ,  kettles to t r y  it 
o u t ,  and lines on implements f o r  f i s h i n g .  

1/ - 
P l a i n t i f f  further contends in i t s  motion that t h e  "formal 

treaty" omitted any reference to defendant's obligation to furnish 

the Makah I n d i a n s  with t h e  promised f i s h i n g  equ ipment ,  but i n s t e a d  t h e  

treaty limited itself t o  a bare guarantee of t h e  nun-exclusive right 

of t h e  I n d i a n s  to f i s h  at t h e i r  u s u a l  and accustomed places. Thus, 

p l a i n t i f f  argues ,  defendant's f a i l u r e  to f u r n i s h  t h e  promised con- 

s i d e r a t i o n ,  combined with its fa i lure  and r e f u s a l  to protec t  the  Makah 

Treaty f i s h i n g  rights from i n t e r n a t i o n a l ,  f e d e r a l  and s ta te  interference, 

with respect to sea l s ,  h a l i b u t  and salmon, have a l l  caused damage to t h e  

plaintiff in t h e  amount of $2,100,000. 

Defendant opposes t h e  g r a n t i n g  of plaintiff's motion on t h e  

contained in t h e  petition in t h i s  d o c k e t ,  b u t  ra ises  an i s s u e  which 

h a s  or should have been ra ised  in Docket No. 60 ,  in which  f i n a l  judg- 
2 1  - 

rnent h a s  been e n t e r e d .  

After t h e  motion was f i l e d ,  a t r i a l  was h e l d  on January  15, 1973, on 

t h e  i s s u e  of consideration, at which much evidence was received. Subsequently,  

1/ Page 2 ,  Plaintiffs' "Motion f o r  Leave to Amend Petition f o r  Damages. 11 - 

2/  ~efendant's "Responses to Plaintiff's Motion for Leave to Amend - 
Petition" of August 4 ,  1972, citing therein Makah Tr ibe  v. I n d i a n  
States.  7 Ind.  C1. Comm. 477 (1959). aff  'd 151 Ct. C1. 701 (1960). 
c e r t .  den. 365 U.S. 879 (1961). 



plaintiff f i l e d  an amended meumrandum in support of its notion for leave 

to awnd the p e t i t i o n  herein.  Defendant filed a reply to  plaintiff's 

amended memorandum on April 4, 1973. 

The petition in th i s  docket, which ?laintiff n w  seeks to anend, 

was filed as a "Second Amended Petition" pursuant to the ~oxnission's 

order of September 2 7 ,  1957. This amended petition contains but one 

cause of action, an unconscionable consideration claim for $1,000,000 

for the Makah tribal lands ceded under the 1855 Treaty. In order to 

place plaintiff's motion to amend in proper perspective it is necessary 

to trace t h e  metamorphosis of thc instant petition over the years. 

This will require a somewhat detailcd history of the Makah litigation 

before this Commission, beginning on ?!arch 1 7 ,  N S O ,  when the plaintiff 

f i l e d  the original petition in Docket KO. 60. 

As filed, the original petition was an admixture of land and 

fishing claims. With respect to fishing and related a c t i v i t y ,  the 

plaintiff alleged generaliy that the Yakah Indians were solely dependent 

upon their fisheries for their existence and livelihood, and that  t h e  

fisheries involved consisted of seals, halibut and salmon. More 

specifically i t  was alleged in paragraph IV of t h c  original petition 

in Docket KO. 60 that during the treaty negotiations the Makahs 

insisted on the perpetuation of thcir rights to the products of the 

sea and expressed fear that  otherwise they would become destitute, 

and further, that 

These head men were assured by Governor Stevens and by 
other representatives of the Governocnt that far from 
wishing to interfere with the taking of the i r  livelihood 



from the  sea,the white man d e s i r e d  t o  ass is t  them in 
these matters and to furnish them from time to time with 
better apparatus for use in t h e i r  f i she r i e s .  3/ - 
(Emphasis added) 

Paragraph IV of the o r i g i n a l  petition t hen  goes on to say t h a t ,  

I t  I t  because of these solemn assurances,  a treaty was concluded wherein 

t h e  Makahs ceded t h e i r  t r i b a l  l a n d s  except f o r  a small reservation, 

and 

. . . t h e  Makah I n d i a n s  were s e c u r e d  of t h e  r i g h t  t o  take 
f i s h  and whales and seals at t h e i r  usua l  and accustomed 
grounds  and stations. 4 /  - 

Paragraphs "~11," "VIII," and "IX" of t h e  orig inal .  petition 

a l l e g e d  t h a t  t h e  Uni ted  Sta tes ,  p u r s u a n t  t o  i t s  solemn compact with 

t h e  Makah I n d i a n s ,  h a s  not secured  t h e i r  r i g h t s  t o  t a k e  sea ls ,  h a l i b u t  

and salmon, b u t  h a s  v i r t u a l l y  de s t royed  t h e  same by permitting t h e  

r e s t r i c t i o n  and regulation of Makah f i s h i n g  a c t i v i t y  t h r o u g h  in ter-  

national agreements and  t h e  i n t e r f e r e n c e  of s t a te  law. The original 

petition a s k e d  f o r  damages in the sum of $10,000,000 because of t h e  

a l leged failure and r e f u s a l  of t h e  U n i t e d  S t a t e s  

. . . to secure t o  t h e  s a i d  Makah I n d i a n s  t h e i r  r i g h t s  of 
s e a l i n g  and c a t c h i n g  h a l i b u t  and salmon in accordance with 
its solemn compact. 5 /  - 

3 /  Petition, Docket No. 60, page 5. - 

41  Ibid, pp.  5,  6. - - 
5 /  I b i d ,  p .  10. - - 



On October 25, 1950, defendant f i l e d  a wtioa requiring 

p l a i n t i f f  t o  s t a t e  separate ly  and number its several causes of action. 

On December 5 ,  1950, p l a i n t i f f  responded in oppos i t ion  to defendant's 

motion. 

On January 4, 1951, the Commission ordered p l a i n t i f f  to  f i l e  

an amended p e t i t i o n  wherein i t  w u l d  set for th  two d i s t i n c t  causes of  

action, one based upon unconscionable considerat ion f o r  the lands ceded 

under the 1855 Treaty, and the second based upon "breaches" of the  1855 
6 /  - 

Treaty.  In the opinion accompanying its order, the Comnission agreed 

w i t h  p l a i n t i f f  that t h e  allegations In  paragraphs VII, VIII, and 

I X  of the original petition, "and perhaps allegations i n  other part8 

of the petition," charging violations of the  Makah fishing rights 

under the 1855 Treaty with respect  to seals, halibut, and salmon, 

do not constitute separate causes  of a c t i o n  but are severa l  
breaches of t h e  same treaty and may be included i n  a s i n g l e  

7/  count . . . , 
On September 15, 1952, plaintiff tribe filed an "Amended 

Petition" in Docket No. 60. By rearranging several paragraphs i n  the 

original petition,and with the addition of more specific language, 

p l a i n t i f f ' s  "Amended Petition" set forth t w  distinct causes of action; 

a one m i l l i o n  dollar unconscionable cons iderat ion  claim for Mkah lands 

ceded to the United S t a t e s  under the 1855 Treaty,  and a ten million 

t* 
6 /  Ind. C1. Corma. "Order Directing Separation of Causee of Action. - 
7/ 1 Ind. C1. Cam. 666, 468. - 
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dollar damage claim for loss of Makah f i s h i n g  rights to take seal ,  

h a l i b u t ,  and salmon a s  guaranteed under  t h e  1855 Treaty. On January 

22, 1953,issue was j o ined  when t h e  defendant f i l e d  i ts  answer t o  the  

"Amended Petition. " Docket No. 60 went t o  t r i a l  on J u n e  2 2 ,  1955. 

A t  t he  t r i a l  of Docket No. 6 0 ,  plaintiff's t h e n  counsel i d e n t i f i e d  

t h e  case as consisting of t w o  causes of action. T h e  f i r s t  cause of 

f f action w a s  de sc r ibed  a s  t h e  u s u a l  and customary claim f o r  inadequate 

I I compensation f o r  l a n d s  taken ,  and t h e  second  causc of action was 
b 

d e s c r i b e d  as a n  alternative claim, t o  wit, 

. . e i t h e r  that t h e  United S t a t e s  h a s  not  fulfilled its 
b a r g a i n  with t h e s e  p e o p l e ,  t h a t  i t  has  either by i t se l f  
or  by its sufference permitted them t o  be  d e p r i v e d  of t h e i r  
f i s h i n g ,  t h e i r  s e a l i n g  and t he i r  h a l i b u t  and t h e i r  sea otter, 
and one t h i n g  o r  a n o t h e r  and either t h i s  conduc t  is one i n  
violation of t h e  T r e a t y  o r  t w o ;  it is so unconsc ionable  a s  
t o  constitute a claim under  t h e  F i f t h  S e c t i o n  of t h e  
Act.  - 81  

I n  h i s  p r e l i m i n a r y  r emarks  plaintiff's counse l  had alluded to 

earl ier  allegations in t h e  petition that, d u r i n g  t h e  1855 Treaty 

negotiations, 

. . . Governor S tevens  a s s u r e d  them t h a t  not only would they 
be secure in t h e i r  r i g h t s  t o  t h e  whale, t h e  sea l  and  f i s h  
b u t  t h a t  indeed  t h e  white man would b r i n g  o u t  better equipment 
for them to pursue these things. - 91 

Following the 1955 hearing but p r i o r  t o  b r i e f i n g ,  the  part ies  

d e c i d e d  t h a t  it would expedite matters to further r e f i n e  t h e  pleadings 

81 Tr. p .  17. - 

9/ Tr. p .  16. See also  p .  2 7 .  - 
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in Docket No. 60 by severing the tw causes of action into separate 

petitions. This agreement between p l a i n t i f f  tribe and defendant 

was finalized in  a stipulation filed before t h e  Commission on S e p t a b c r  

25. 1957. The stipulation evidences the understanding of the parties 

concerning the posture of the two claims in Docket No. h a a n d  the 

manner in which f u t u r e  proceedings would be conducted before the 

 omm mission i n  order to  adjudicate  both c la ims .  We quote the s t ipu-  

l a t i o n  i n  f u l l :  

STIPULATION TO SEVER CAUSES OF ACTION 

WHEREAS, t h e  p la int i f f  t r ibe  has i n s t i t u t e d  su i t  i n  the 
above-enti t led cause s e e k i n g  to recover from the defendant 
damages in the aggregate amount o f  li million dollars, upon 
the following two causes of action asserted in tlts petition: 

(a) F i r s t  Cause - A claim f o r  damages in the amount of 
one million dollars based upon an alleged unconscionable 
consideration, arising out of the cession and relinquisbent 
of 500 square miles of land assertedly occupicd by Immemorial 
possession. 

(b) Second Cause - A claim for damages in the amount of 
ten million dollars, attributable t o  in ternat ional  agreements 
a l l e g e d l y  resulting in deprivation by t h e  Cavern~ent  of the 
plaintiff's t rea ty -r i sh t s  to hunt seals at  sea and t o  f i s h  
for halibut and salmon; and 

WHEREAS, the  f i r s t  cause w i l l  require f i r s t ,  a determination 
by t h e  Commission of the area aboriginally occupied and second, 
a valuation of such area as of the treaty date; and 

WHEREAS, the  proof relating t o  the second cause respecting 
seals, hal ibut  and salmon could be completed and submitted 
to the  Coolmission for dec i s ion  at a much esrlier date i f  it were 
not encumbered by the delay inherent i n  the first cause; 

IT IS HEREBY STIPULATED by the parties through their attorneys 
undersigned. subject to the approval of the Indian Claims 
Coomrission : 
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1. That the second cause shall be regarded as if it were 
the sole cause embodied in the  petition - Docket No. 60; that  
a l l  o f  t h e  proof p e r t a i n i n g  to such cause shall be  expeditiously 
adduced by the  part ies ;  that upon completion, it s h a l l  be 
submitted to t h e  Commission f o r  d e c i s i o n  s o l e l y  upon t h e  issue 
of t h e  defendant's l i a b i l i t y ,  and that t h e  question of damages, 
if any, s h a l l  be reserved f o r  subsequent  consideration. 

2 .  Tha t  t h e  f i rs t  cause i n v o l v i n g  t h e  1 m d  claim shall be 
severed from the  present petition (Docket No. 6 0 ) ,  s h a l l  be 
f i l e d  in t h e  form of a typewritten petition a s  a stparatc s u i t ,  
shall proceed a s  an i ndependen t  a c t i o n  be fo re  t he  Commission 
designated a s  Docket No. 60-A, with t h e  same e f f e c t  as i f  it had 
been so f i l e d  o r i g i n a l l y ,  and t h a t  upon t h e  filing with the  
Commission of s u c h  independent  s u i t ,  t h e  f i r s t  cause shall be 
stricken from the  petition i n  Docket  No. 6 0 .  

By i t s  o r d e r  of September 2 7 ,  1957,  t h e  Commission approved the 

above stipulation and ordered  t h a t  second cause of a c t i o n  in t h e  

amended petition i n  Docket No. 60 involving seals, h a l i b u t ,  and salmon 

I t  be c o n s i d e r e d  t h e  sole cause of action in t h a t  petition," and further 

t h a t ,  

. . . all proof  p e r t a i n i n g  t o  s u c h  cause s h a l l  be expedi -  
tiously adduced by t h e  p a r t i e s  and t h a t  upon completion 
it s h a l l  b e  submitted t o  t h e  Commission f o r  decision upon 
t h e  issues of t h e  defendant's l i a b i l i t y .  - 10/ 

The C o m i s s i o n  then ordered t h a t  t h e  f i r s t  cause of action i n  t h e  

amended petition in Docket No. 60 involving t h e  l a n d  claim be severed 

from that petition and be 

. . . made t h e  s u b j e c t  of a separate petition designated 
'Docket No. ~ O A ,  ' and s h a l l  proceed as a n  i n d e p e n d e n t  s u i t ,  
with t h e  same ef fect  as if it had been f i l e d  o r i g i n a l l y .  - 11/ 

1 t 101 Ind. C1. Comm. O r d e r  Separating Causes of A c t i o n .  I 1 - 
111 I d .  - - 



In compliance with the above o r d e r ,  p l a i n t i f f ,  on November 1, 1957, 

f i l e d  a "second Amended Petition" in t h i s  docke t  ( i . e . ,  No. 60-A) s e t t i n g  

f o r t h  a l l  allegations d e a l i n g  exclusively with t h e  s i n g l e  cause of ac- 

tion i n v o l v i n g  p l a i n t i f f  ' s  claim t h a t  i t  rece ived an unconscionable  

consideration f u r  l a n d s  ceded under  t h e  1855 T r e a t y .  

On September 2 ,  1958, p l a i n t i f f  f i l e d  i t s  proposed  f i n d i n g s  of  

fact in Docket No. 6 0 .  Defendant  f i l e d  i t s  r e q u e s t e d  f i n d i n g s  of 

f a c t ,  o b j e c t i o n s  t o  p l n i . n t i f  f ' s  proposed  f i n d i n g s ,  and i t s  br ie f  on 

Or tobc r  15, 1958. Plaintiff f o l l o w e d  w i t h  a r c p l y  b r i e f  on December 8, 

1958 ,  and d e f e n d a n t  w a s  p c m n i t t e d  to f i l e  a response  to plaintiff's 

r c p l y  b r i e f  on J a n u a r y  11, 1958. 

I n  i t s  p r o p w w d  f i n d i q s ,  p l a i n t i f f  f i r s t  a s k e d  f o r  a f i n d i n g  by 

had g i v c n  t h e  I n d i a n s  a c lea r  understanding. 

. t h a t  t h e i r  r i g h t  to take  t h ~ i r  subsistence from t h e  
sen would  be f u l l y  p ro t ec t ed  and t h a t  f a r  f rom infringing 
upon t h e i r  fishcry, the grea t  white f a t h e r  w c d d  a s s i s t  them 

1 2 /  i n  obtaining l ~ c t t ~ r  cquipment and d o i n g  i t  in a b e t t e r  manner., 

This  was followed by  a r c q u e s t  f o r  a marc complete finding, namely 

S i n c e  tlic U n i t e J  S t a t e s  c l e a r l y  l e d  t h e  Indians t o  believe 
at t h e  time of signing t h e  t r e a t y  t h a t  t h e y  not o n l y  would be  
allowed t o  improve t h e  methods of t h e i r  f i s h e r y ,  b u t  t h a t  t h e  
U n i t e d  Sta t c s  would as s i s t  them in modernizing t h s i r  method 
o f  f i s h e r y ,  t h e  Un i t ed  S t a t e s  has breached i t s  con t rac t  ( t h e  
t rca ty )  with t h e  Eiakah I n d i a n s  by entering into international 
treaties and b s  pa s s ing  l a w s  restricting t h e i r  r i g h t  to 

1  lain in tiff's Proposed F i n d i n g s  of Fact," Find ing  VIII, September - 
2 ,  1958, Docket No. 60 .  
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seal t o  the methods and means employed by them in 1855, and 
making violations thereof c r i m i n a l .  - 131 

In its reply  b r i e f  plaintiff again a l l u d e d  to purported promises 

made by Governor Stevens at the 1855 T r e a t y  negotiations to furnish 
1 4 1  - 

the  Ind ians  with bet ter  fishing gear and equipment. 

After due consideration t h e  Commission, on A p r i l  15, 1959, entered 

i ts  f i n d i n g s  of f a c t ,  o p i n i o n ,  and final o r d e r  d i s m i s s i n g  the  p l a i n -  
1 5 1  - 

tiff's petition i n  Docket No. 60. The  omm mission's ultimate d e c i s i o n  

i n  Docket No. 60 t u r n e d  on its determination of t h e  extent  of pla in-  

tiff's f i s h i n g  r i g h t s  as guaranteed under A r t i c l e  IV of t h e  1855 Treaty. 

The Commission found no breaches of t h e  T r e a t y .  

P l a i n t i f f  immediately appealed  o u r  r u l i n g  to t h e  Court of Claims, 

and on November 2 ,  1960, t h e  C o u r t  by an o r d e r ,  with one judge dissenting, 
161 - 

affirmed t h e  Commission's decision. plaintiff's writ of certiorari 
171 - 

to t h e  Supreme Court was d e n i e d .  By l e t ter  d a t e d  August 13, 1964,  

t h e  Commission, as required under  o u r  A c t ,  r e p o r t e d  t o  Congress the 

f i n a l  d e c i s i o n  i n  Docke t  No. 60.  

Controlling here is the extent of the issues litigated in Docket 

60. Of spec ia l  interest in t h a t  decision was a f o o t n o t e  referring 

I b i d  Finding XXI. 131 . * )  

14/ "Plaintiff's Reply ~ r i e f  ," December 8, 1958, pp.  1, 17. - 

15/ 7 Ind. C1. Comm. 477.  - 

161 151 Ct. C1. 701. - 

171 365 U S .  879 (1961). - 
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t o  one of the issues sought to be  added by amendment here. We quote 

the complete  text  of the footnote: 

Contrary to  t h e  position taken by the petit ioner tr ibe ,  
the Corrrmission is  of the opinian that any question 
involving a breach of promise by the United S t a t e s  to 
s u p p l y  periodically to the Yakah T r i b e  new fishing gear 
and o t h e r  equipment is strictly coilateral to s e t t l i n g  
the  present controversy of the extent of pctitioncr's 
fishing rights under Artic le  IV of t h e  1855 b k a h  Treaty; 
and, as s u c h ,  might be c o n s i d e r e d ,  i f  at a l l ,  as one of 
the  i s s u e s  in Docket 60-A relative to  adequacy of the 
consideration p a i d  for the Makah land cession under that 
treaty .g/ 

The Commission's rules and policy freely allow amendment to peti- 

t i ons  when justice s o  requires. Since the f i r s t  p e t i t i o n  in t h i s  case 

p l a i n t i f f s  heve claimed damages based on an a l l eged  promise of fishing 

gear that was not incorporated into t h e  t e x t  of the Treaty of Neah 

Bay. Since there has bsen adequate notice, and since t h e  Co~rmisslon 

has previously determined t h i s  is an appropriate issue for disposition 

in this docket, plaintiff  may consider the petition amended to support 

h i s  issues r e l a t i n g  to the promise of f i s h i n g  g e a r  and other equip- 

ment a t  t h e  t r e a t y  n e g o t i a t i o n s ,  as related to the adequacy of 

consideration for t h e  value of t h e  land ceded. 

Plaintiff's motion t o  amend, however, goes beyond that possible 

failure of consideration promised for the c e s s i o n .  P l a i n t i f f  a180 

apparently seeks, inter a l i a ,  to reinstate a claim relating to  inter- 

ference with soleon fishing by the  State  of Washington i n  v io lat ion o f  

its asserted treaty rights. This claim w a s  vaived by pla int i f f  in the 

proceedings i n  Docket 60 (see 7 Ind. C1. Cornn. 677, 510). Such a 



claim would clearly be based on a violation of Article IV of the 

Treaty of Neah Bay, and is thus an issue that was or should have 

been l i t i ga ted  in Docket 60. Therefore plaintiff's proposed amend- 

ment t o  the petition is overbroad, and as offered must f a i l .  To the 

extent the amendment is allowable,  the issue has been tried; if the 

evidence support s  a favorable f i n d i n g  no formal amendment will be 

necessary, 

As the Commission sees it at t h i s  stage there remains to be 

determined in t h i s  case these issues; 

(1) The amount of consideration promised by the  United 
States for the treaty cession, 

(2 )  The amount of consideration which can be considered 
t o  have been delivered to t h e  plaintiffs, and 

(3) Whether such consideration f o r  t h e i r  lands was uncon- 
s c i o n a b l e ,  

The parties may proceed with the  preparation of br ie f s  and pro- 

posed f indings  relating to these issues. 

We Concur: 

JW. Vance, Commissioner 
1 

ce ,  &missioner 

Brantley Blue oarmissioner v 


