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PUEBLO OF SAN ZLDEFONSO, 1 Docket No. 354 
1 

PUEBLO OF SANTO DOMIKGO, 1 Docket No. 355 
1 

PUEBLO OF SANTA CLARA, ) Docket No. 356 
1 

P l a i n t i f f s , )  
) 

v. 1 
1 

THE U N I ' ~ E D  STA'rES OF hhiEKICr1, ) 

1 
Defendant. ) 

Dccided :  May 9, 1973 

Appearances:  

S .  Uvbo D a n ,  Attorney f o r  P h i n t i f f s .  
Darwin P. Kingsley, J r . ,  Karelson G Karelson, 
Richard  S c h i f  ter ,  a n d  Strasser , S ? i e g e l b e r g ,  
F r i e d ,  F rank  & Kampelman were on t h e  Briefs.  

Howard G .  Campbell, with whom was Assistant 
Attorney General S h i m  Kashiwa, Attorneys f o r  
Defendant. 

Yarborough,  Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

T h e s e  cases a r i s e  unde r  c lause  4 of section 2 of the I n d i a n  

Claims Commission A c t  ( 2 5  U.S .C .  703) and involve t h e  t a k i n g  by t h e  

Un i t ed  S t a t e s  of plaintiff's l a n d s  without che payment of any con- 

pensation. Each plaintiff's cla im is separate and d i s t i n c t ;  t h e  

c l a i m s  are n o t  c o n s o l i d a t e d  but are proceed ing  tol;ether for convenience 

in dea l ing  w i t h  common issues. 
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The three p l a i n t i f f s  are communities of town-dwelling I n d i a n s  

who live along the Rio Grande in nor the rn  New Mexico. During t h e  

period of Spanish sovereignty each p l a i n t i f f  received a land grant 

from the crown, which was later confirmed by the United States .  

A d d i t i o n a l  lands  have been set aside f o r  Santa Clara and San Ildefonso 

as Ind i an  Reservations. Santo Domingo ho ld s  a ha l f  interest in a 

small confirmed Spanish grant made j o i n t l y  to it end t h c  neighboring 

Indian pueblo of San Felipe. Each p l a i n t i f f  f o r m r l y  en joyed  use and 

occupancy under a b o r i g i n a l  t i t l e  of a l a r g e r  area i n c l u d i n g  but ex- 

tending well beyond i ts  present l a n d  ho ld ings .  P a r t s  of these larger 

areas were granted to t h i r d  parties by t h e  Spanish or Mexican govern- 

ments. Other parts were taken from the plaintiffs. by t h e  United Sta tes .  

It is these latter parts only  which we are concerned with here. 

The Government has stipulated t h a t  it is liable to each p l a i n t i f f  

for t h e  uncompensated extinguishment of a b o r i g i n a l  title land. Accom- 

panying the Government's separate b u t  similar stipulation with each 

plaintiff there is a map showing t h e  outer boundar ies  of that p l a i n -  

tiff's area of aboriginal  t i t l e  and t h e  parcels within it which t h e  

plaintiff s t i l l  holds  or which were granted away by p r i o r  sovereigns. 

On the  map accompanying the Santo Domingo stipulation, however, a 

tract des ignated "San F e l i p e  Indian ~eservation" is also shown within 

the aboriginal boundaries, although it was not s e t  aside until 1902, 

by Executive order of President Theodore Roosevelt . 
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On December 1.7, 1969,  following filing of t h e  stipulations, the 

Commission entered an order setting t h e  instant cases for t r i a l  on 

the single question of ascerta in ing  t h e  date  or d a t e s  on which t h e  

Government extinguished t h e  p l a i n t i f f s '  a b o r i g i n a l  t i t l e s  to the ir  

respective stipulated areas of u s e  and occupancy .  On J a n u a r y  28, 1970, 

at t h e  suggestion of t h e  p l a i n t i f f ,  t h e  Commission s u p e r s e d e d  the 

fo rego ing  o rde r  with a new one,  o r d e r i n g  t r i e d ,  in addition t o  t h e  

I I q u e s t i o n  of t h e  d a t e  of t a k i n g ,  t h e  question of t h e  I n d i a n  t i t l e  of 

t h c  plaintiff i n  Docket No. 355 t o  a n  area  of approximately 8,600 

acrcs  now within t h e  S n n  Fel  i p e  I n d i m  Reservation. f t 

After t r i a l  OI I  J u n e  18, 1970, t h e  pa r t i e s  submitted proposed 

f i n d i n g s  a n d  b r i e f s ,  and  t h e  two questions s p e c i f i e d  i n  t h e  o rde r  of 

J a n u a r y  2 8 ,  1970, arc now be fo re  t h e  Commission f o r  decision. 

I .  T h e  Dates of T a k i n g  

The record shows  t h a t  t h e  Un i t ed  S t a t e s  used  a t  l e a s t  t h r e e  

m t t h o d s  to dispose u f  thase p a r t s  of t h e  p l a i n t i f f s '  a b o r i g i n a l  

oc rupa i l cy  areas fo r  whose  t a k i n g  t h e  parties have s t i p u l a t e d  it is 

l i a b l e .  The f i r s t  method was by conveyances unde r  t h e  public l a n d  

1 . a w s  to various grantcws:  at different times; t h e  second was by 
11 - 

i n c l u s i o n  in the Jemez Fo re s t  Reserve; and the  t h i r d  was by 

I /  The Jemez Forest Reserve was e s r a b l i s h e d  by a proclamation of - 
Pres ident  Theodore Zoosevelt da t ed  October 1 2 ,  1905 (P1. EX. TD-1) 
issued under authority o£  sec.  24 of t h e  act  of Harch 3 ,  1891, ch.  
561, 26 Stat. 1103, as amended 16 U . S . C .  5 4 7 1 .  By Executive order 
of Pres ident  Wilson d a t e d  A p r i l  6 ,  1915 (No. 2160), it was merged w i t h  
t h e  Pecos National Fores t ,  and the  combined forest was named the S m t a  
F c  National Forest .  PI. Ex. TD-2. 
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inc lus ion  in New Mexico Grazing D i s t r i c t  No. 1 created under  t h e  
2 1  - 

Taylor Grazing A c t  . The plaintiffs contend t h e  p r o p e r  tak ing  dates 

for the l ands  conveyed under  the publ i c  l and  laws are  t h e  dates the  

Government issued patents to the  grantees. For t h e  l a n d s  included in 

the Jemez Forest Reserve, they contend  for  t h e  da t e  of creation of 

t h e  reserve -- October  12, 1905, For t h e  l ands  p l n c c d  i n  t h e  T a y l o r  

Grazing D i s t r i c t ,  t h e y  contend f o r  t h e  d a t e  of establishment of t h e  

d i s t r i c t  -- J u n e  21,  1 9 4 1 ,  except in t h e  Santa Clara case (Docket 

No. 3561, where a b o r i g i n a l  title l a n d  n o t  i ~ c l u d e d  i n  the o r i g i n a l  

grazing d i s t r i c t  was brough t  in on Deccmber 1 4 , 1 9 4 4 ,  by an order  ex- 
3/  - 

t e n d i n g  the d i s t r i c t  boundaries. 

The Government contends t h a t  t h e   lai in tiff's aboriginal titles 

were extinguished on December 2 2 ,  1858, t h e  d a t e  cf an a c t  of Congress  

(11 S t a t .  3 7 4 )  confirming the r e p o r t  of the Surveyor General of New 

Mexico on the validity of plaintiffs' Spanish l and  g r a n t s  and o r d e r i n g  

patents to issue. 

Alternatively, t h e  Government c o n t e n d s  t h e  entries and  claims of 

rights by non-Indians  unde r  t h e  public-land laws within t h e  p l a i n t i f f s '  

aboriginal areas had become so numerous by December 3 1 ,  1905, that 

they extinguished I n d i a n  title as of t h a t  date. 

2/ Grazing D i s t r i c t  No. 1 in the S t a t e  of New Mexico was established - 
by order of the Secretary of the  I n t e r i o r  dated  June 1 2 ,  1941,  i s sued 
under authority  of sec .  1 of the T a y l o r  Grazing A c t ,  4 3  U . S . C .  315.  
See 6 Fed. Reg. 3040 (1941). - 
3/ 9 Fed. Reg. 14650 ( 1 9 4 4 ) .  
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4 /  - 
Zn our d e c i s i o n  on t h e  Zia, Jemez, and Santa Ana pueblo  cases, 

where t h e  f a c t s  were q u i t e  similar to t h e  instant cases, we h e l d  the  

correct dates of taking were the date of establishment of the Jernez 

Forest Reserve, t h e  date of i n c l u s i o n  in Grazing Distr ict  No. 2, and 

t h e  various dates  of adverse entries unde r  the public land laws. The 
5/ 

Government argued t h e r e  t h a t  an 1854 a c t  of congress extinguished 

t h e  p u e b l o s '  t i t l e s  of i t s  o m  force.  T h a t  l a w ,  among o t h e r  th ings ,  

established the o f f i c e  of Surveyor General of N e w  Mexico, authorizing 

him to investigate and report on l a n d s  claimed under p r i o r  sovereigns' 

grants, provided f o r  d o n a t i o n s  of 160-acre t r ac t s  t o  white inhabitants 

of N e w  Mexico, a n d ,  in section 7,  p r o v i d e d  t h a t  "any of t h e  l ands  not  

taken  u n d e r  t h e  provisions of t h i s  a c t  shall be s u b j e c t  t c  the o p e r a t i o n  

of  t h e  Preemption A c t  of fourth September e i g h t e e n  hundred and f o r t y -  

one. . * " [ c h .  16, 5 S t a t .  4531 .  We rejected t h e  ~overnment's contention. 

Here the Government's argument is somewhat d i f f e r e n t .  It s t a t e s  that  

t h e  I n d i a n s  abandontd  t h e i r  aboriginal titles outside their confirmed 

grants by accept ing patents f o r  t h e  grants under t h e  1858 a c t .  

T h e  Government c i t e s  t h e  Walapai case in support of i ts  con- 
6 /  - 

t e n t i o n .  There the Supreme Court  stated that the 1854 a c t  

4 /  Pueblo de Zia v. United States,  Docket 137, 19 Ind. C1. Com. - 
56 (1968). 

5 /  Act of July 2 2 ,  1854, ch. 103, 10 Stat .  308. - 

6 /  United S t a t e s  v.  Santa Fe Pacif ic  R. R., 314 U.S. 339 (1941). - 
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. . . merely cal led for a report to Congress on certain 
land claims. If there was an extinguishment of the  
r i g h t s  of the Walapais, it resulted n o t  from action of 
the  surveyor general but  from action of Congress based 
on his reports. We are not a d v i s e d  t h a t  Congress took 
any such action. 

Here, of course, Congress d i d  a c t ,  by t h e  s t a t u t e  of 1858. Under 

authority of that act ,  patents were i s s u e d  t o  t h e  p l a i n t i f f  p u e b l o s  

for areas t h e y  occupy to t h e  p r e s e n t  day.  The Govcrnment c o n t c n d s  

the ir  acceptance of these patents extinguished t h e i r  d b o r i g i n d  titles 

to outlying areas, j u s t  as d i d  t h e  ~a1iqmi.s '  acceptance u i  the Walapai 

reservation in the c i t e d  Supreme C o u r t  case .  

The situation of t h e  p r e s e n t  p l a i n t i f f s ,  however, d i f f e r e d  s i g -  

nificantly from t h a t  i n v o l v e d  i n  United S t a t e s  v.  S a n t a  Fe  Pacific R.R., 

supra. There, t he  Government was under  no legal  d u t y  to create 

t h e  Walapai Reservation. Here, international law o b l i g e d  it t o  respect 

the  l a n d  grants of p r i o r  sovereigns .  Beard v .  Fedcry*, 70 U.S. ( 3  Wall.) 

478,  491-492 (1866); T r e a t y  of Guadalupe Hidalgo,  A r t .  VIII, 9 S t a t .  

9 2 2 ,  929 ( 1 8 4 8 ) .  T h e  patents authorized by t h e  1858 a c t  were i n  con- 

firmation of such grants. To h o l d ,  in these circumstances, t h a t  the  

p l a i n t i f f s '  acceptance of t h e  patents extinguished t h e i r  aboriginal 

title tc o u t l y i n g  areas would be equivalent to stating t h e  United 

States made them pay for  what t h e y  a l ready owned and what it was 
7/ - 

already solemnly obligated to confirm. There is no showing of a n  

7 /  In Pueblo d e  Zia v. United States, 11 Ind. C1. Comm. 1 3 1 ,  - 
164 
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actual abandonment in 1858 of land previously used. The ~overnment's 

contention for an 1858 taking date  must be rejected. 
8/ 

Our 1968 Zia d e c i s i o n  is irreconciliable with the  defendant's 

position that  the settlements, claims, entries,  and intrusions by 

non-Indians within t h e  p l a i n t i f f s '  a b o r i g i n a l  boundaries extinguished 

Indian t i t l e  to the areas which remained uninvaded. The Government 

now urges us to overrule - Zia (see Transcript,  June 18, 1970, pp. 6-8), 

asserting t h a t  the  controlling factor is t h a t  the various tracts,  whether 

entered or not  entered, were open to e n t r y  under t h e  laws of the  

United Sta tes .  

If the plaintiffs' a b o r i g i n a l  t i t l e  areas were open t o  en t ry ,  it 

would not necessarily follow that t h e  Ind i an  t i t l e  was extinguished 

before they were actual ly  entered. United States v. Santa Fe R.R. ,  

314 U S .  339, 349 (1941); Plamondon ex rel. Cowlitz T r i b e  v. United 

States ,  199 Ct. Cl. 523. 467 F.2d 935 (1972), a f f ' g  Docket 128, 25 Ind. 

C1. C u m .  442 (1971). To show extinguishment, there must be shown an 

exercise of dominion over the land i n c o n s i s t e n t  w i t h  t he  continuance 

of Indian t i t l e .  Here, the  defendant  has not e s t a b l i s h e d  t h a t  the 

Government intended to nssert  dominion over the plaintiffs' abor ig ina l  

t i t l e  areas by making Federal p u b l i c  lands in New Nexico open to entry. 

The General Land Office adopted a circular on May 31, 1884, in 

t 1  strutting its field officers to peremptorily refuse all entries and 

filings attempted to be made by others than the Indian occupants upon 

81 See note 4 ,  supra. - 



lands in t h e  possession of Ind ians  who have made improvements of any 

value whatever thereon." See 3 Land Decisions 371 ( 1 8 8 4 ) .  In 1887 

and again in 1903 t h e  c i rcu lar  was r e i s s u e d  with amplifying language, 

so as to a p p l y  to: 

l a n d s  possession, occupation and use 
Indian  inhabitants, - or covered by t h e i r  homes and 
improvements. - 9/ 

The c i rcu lar  was expressly app l i cab le  t o  "every l a n d  d i s t r i c t . . .  

in any par t  of t h e  public-land States and T e r r i t o r i e s .  I I 

Congress in 1891, when it established t h e  Cour t  of Private Land 

Claims to p a s s  on t h e  validity of a l l e g e d  S p a n i s h  and Mexican grants 
101 - 

in New Mexico, enacted : 

No claim shall be a l l o w e d  that shall interfere 
with or overthrow any j u s t  and unextinguished 
I n d i a n  title or  r i g h t  t o  any land o r  p l a c e .  

Thus it appears t h a t  the national p o l i c y  of r e s p e c t i n g  unextin- 

guished a b o r i g i n a l  t i t l e  was in e f f e c t  in New Mexico in t h e  decades 

before 1905, and there was no intent t o  make all ~laintiffs' areas 

legally open to entry. C f .  Crarner v w  Uni ted  S t a t e s ,  261 U.S. 219 

(1923). 

The defendant  p laced  maps and excerpts from t h e  records  of the 

Bureau of Land Management in evidence showing t h e  claims, applications, 

91 See 6 Land Decisions 341  (1887); Circulars  and Regulations of the  - - 
General Land Office, United Sta tes  Government Printing Office, 
Washington: 1930, pp.  651-652; 4 3  C o F e R o  5 2013.6 (1972). 

101 A c t  of March 3 ,  1891, c .  539, 26 Stat 860. - 
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and entries on file prior  to 1906. There  were f a i r l y  numerous intru- 

sions into the  western part of the San  I l d e f o n s o  area and the southern 

and extreme eastern parts of t h e  S a n t o  Domingo area.  They consist 

l a r g e l y  of coal declaratory statements a n d  m i n e r a l  e n t r i e s .  In each 

case t h e  parcels  a d v e r s e l y  c l a i m e d  make up much l e s s  than ha l f  of t h e  

t o t a l  acreage. In t h e  case of Santa Cla ra ,  there was i~trusion i n t o  

only one fractional s e c t i o n  a t  t h e  extreme n o r t h e a s t e r n  corner of t h e  

aboriginal t i t l e  area.  The  witness wnu compiled t h e  maps and excer2ts 

was u n a b l e  t o  s t a t e  w h i c h  claims and en t r ies  went t o  p a t e n t ,  and which 

were c a n c e l l e d ,  r e jcc  t d ,  o r  a b a n d o n e d .  

With the f r i e n d l y  fa rming  I n d i a n s  of t h e  Southwest, t h e  Govern- 

mcnt pursued a p o l i c y  more r e s p e c t f u l  of p r o p e r t y  r i g h t s  than with t h e  

nomadic t r i b e s ,  who  wcrc hostile, o r  c o n s i d e r e d  potentially S O .  

Absent  c lear and c o n v i n c i n g  evidence  of i n t e n t  t o  extinguish, an  i n t e n t  

to protec t  t h e  r i g h t s  of these  I n d i a n s  must b e  i n f e r r e d .  

Under t h e  c i rcumstances ,  t h e  f a c t  t h a t  some en t r i e s  were allowed 

i n  t h e  p l a i n t i f f s '  a b o r i g i n a l  a reas  is e v i d e n c e  of o f f i c i a l  negligence, 

or lack of knowledge uf t h e  plaintifis' areas ,  ra ther  t h a n  of an 

intention on t h e  part c f  the United Sta tes  to extinguish t h e i r  whcle 

titles. See Gila  R i v e r  Pima-Mar icopa I n d i a n  Comixunity v. United - 
S t a t e s ,  Docket 228,  27 Ind. C1. C u m .  11, 15 (1972). We reject  

defendant's theory  t h a t  t h e  p l a i n t i f f s '  I n d i a n  titles t o  t h e i r  e n t i r e  

aboriginal areas were extinguished any o t h e r  date,  

reason of  t h e  areas '  be ing  open  to e n t r y  unde r  t h e  p u b l i c  land laws. 
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In regard t o  those parts of the p la int i ; l f s t  lands d i s p o s e d  of by 

the United States t o  th i rd  parties, a furthe,. question remains about 

the date of taking. The p l a i n t i f f s  urge thab; the correct taking dates 

are those on which patents issued,  rather than the dates of entry as 

we held in Pueblo de Zia v. United Sta tes ,  19 Ind. C1. Coma 56, 77 
11/ - 

(1968). We adhere to Zia. - 
The p l a i n t i f f s  ' a b o r i g i n a l  title areas include several surveyed 

sections numbered 2 ,  16, 32, and 3 6 ,  which, if no th ing  intervened, 

were granted to ?Jew Mexico for the support  of p u b l i c  schools by the 

Acts of June 21, 1898, c .  489, 30 Stat. 484,  and June 20, 1910, c .  310 

56, 36 Stat.  561. 

Unextinguished Ind ian  title prevents the  vesting of school sections 

in a state .  Minnesota v. Hitchcock, 185 U.S.  373,  388 (1902); cf. State  of 

Alaska v. Udall, 420 F.2d 938 (9th Cir. 1969), cert. denied,  397 U.S. 1076 

(1970); United Sta tes  v. Santa Fe P-acific R. Co.,  314 U S .  339 ( 1 9 4 1 ) .  

A l l  or nearly all of the sections numbered 2 ,  16, 32 or 36 appear t o  have 

been included in the  outer perimeters of the Forest Reserve or Grazing 

District withdrawals (or patented to t h i r d  parties). For such sections 

the dats of inclusion or entry are t h e  taking dater;. Pueblo- d e  2i.a v a  

United States,  Docket 137, 19 Ind. C1. Comm. 67,  73 (1968). 

11/ But we have found patent dates to govern in the case of mining - 
claims. Papago Tribe of Arizona v. United Scates, Docket 345, 2 1  Ind. 
C1. Corn. 403, 405 (1969).  We suggest t h i s  distinction because 
the residence and cultivation requirements of  the Homestead Act ( 4 3  
U. S C. 5164) provide for v i s i b l e  and subs tanrial disrupt ion  of customary 
Indian use, whereas the requirements o f  marking the boundaries on the 
ground and doing $100 of annual assessment work under the Mining Law 
(30 U.S.C. 528) do not .  
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To summarize, we hold  the  following to be applicable taking dates 

as  of which the  p l a i n t i f f s '  former l a n d s  s h o u l d  be evaluated: 

Land 

I n c l u d e d  i n  Jemez Forest Reserve 

Placed in N e w  Mexico Grazing 
District No. 1 

Taken by extension of Crazing 
Dis t r ic t  No. 1 

Granted t o  t h i r d  parties under 
agricultural l and  laws 

G r a ~ l t e d  to t h i r d  parties under 
m i n e r a l  l a n d  Laws 

School  see t i o n s  

Date 

October 12, 1905 

June 2 1 ,  1 9 4 1  

December 1 4 ,  1944 

Entry da t e s  

Patent d a t e s  

Dates i n c l u d e d  in one of 
p r e c e d i n g  categories. 

IT. The  San F e l i p e  I n d i a n  Reservation 

The p l a i n t i f f  Pueblo  of Santo Domingo claims that it had tenancy 

in common with t h e  Pueblo  of San F e l i p e ,  under  a b o r i g i n a l  t i t l e ,  of 

t h e  tract P r e s i d e n t  Theodore  Roosevelt set as ide  in 1902 as a reser- 
1 2 1  - 

vation exclusively f o r  San Felipe. Santo Domingo c o n t e n d s  the 

Executive order constituted an uncompensated taking of i t s  interest, 

and prays judgment f o r  one h a l f  t h e  tract's value as  of 1902 .  

The Government does  no t  b r i e f  Santo  omi in go's arguments on t h e  

merits. Instead, i t  c h i n s  t h a t  plaintiff h a s  stipulated to exclude 

t h e  San F e l i p e  Reservation from i ts  claim. Santo Dorningo repl ies  t h a t  

121 The Pueblo of San F e l i p e  is not a party  here, nor is it a claimant - 
in any other docket before the Commission. 
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the  stipulation c o n t a i n s  no such language, but even i f  it d i d ,  the 

Commission should relieve it from the ef fec t  of this mistake of fac t  

to reach the merits of the i ssue .  

The pertinent parts of t h e  stipulation referred to, which was 

f i l e d  with the  Commission on October 29, 1969,  read as follows: 

2. . . . The Pueblo of San to  Dopingo aboriginally and 
exclusively used and o c c u p i e d  t h e  area delineated on 
t h e  attached map, and t h e  Defendant is l i a b l c  f o r  ex- 
tinquishing t h e  Petitioner's t i t l e  to s a i d  area. 

3 .  T h e r e  shall b e  entered an i n t e r l o c u t o r y  o rder  ... 
t h a t  t h e  Petitioner has established I n d i a n  t i t l e  t o  
an area comprising approximately 7 7 , 2 3 7 . 2 4  acres and 
delineated on  a map prepared by t h e  Bureau of Land 
Management in August 1967. 

The map accompanying t h e  stipulation sllows a broad l i n e  surrounding 

I ?  what the legend identifies a s  claimed a b o r i g i n a l  area.  " The San 

F e l i p e  Reservation is c lea r ly  within t h e  line. T h e  San F e l i p e  Reser- 

vation is l i s t e d  in t h e  legend of t h e  map among the tracts whose acreage 

must be deducted from t h e  223,000.00 acres of the  d e p i c t e d  a b o r i g i n a l  
13 /  - 

area to arrive at t h e  7 7 , 2 3 7 . 2 4  acres  mentioned in paragraph 3 of 

t h e  stipulation. If t h e  San F e l i p e  Reservation was aboriginallyowned 

exclusively by Santo Domingo, as the parties in paragraph 2 of the  

stipulation (quoted above) agreed it was, and if i n  190% it was s e t  

aside by the  Government exclusively for San F e l i p e  without compensation 

131 When w e  deduct t h e  acreages shown from 223,000.00 w e  g e t  7 7 , 2 3 7 . 9 2  - 
acres instead of t h e  f i g u r e s  s t i p u l a t e d  by the parties. 
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to Santo Domingo, a s  it was, the consequences are obvious.  Why then 

d i d  t h e  parties in paragraph 3 d e d u c t  i t s  acreage from the area for 

w h i c h  t h e  defendant will be l i a b l e ?  T h e  stipulation gives no expla- 

n a t i o n  of t h i s  i n t e r n a l  contradiction. It e x h i b i t s  an inconsistency 

charac ter i s t i c  of inadvertent agreements s i g n e d  w:.thout a rea l  

meeting of t h e  minds. 

The record shows t h a t  a f t e r  e n t r y  of the ~ o m r ~ i s s i o l - 1 ' s  o rde r  

setting t h e  Santo Domingo case f u r  t r i a l  on the s:.ngle i s s u e  of t h e  

taking date ,  t h e  plaintiff's attorney on  J a n u a r y  21, 1970, wrote as 

follows t o  our Chie f  Counsel  : 

As we have d i s c u s s e d ,  I am e n c l o s i n g  a proposed  
revised form of  o rde r  i n  t h e  above r e f e r enced  d o c k e t s .  
It i s  my understanding from my discussion with Howard 
Campbell a t  t h e  Department of Justice tha t  agreement 
had been reached f o r  scheduling two issues f o r  t r i a l  
on June 18, 1470 :  the date  of tak ing  with respec t  t o  
all three cases and t h e  original I n d i a n  title of t h e  
Pueblo of S a n t o  Domingo, t h e  petitioner in Docket No. 
3 5 5 ,  to 8,600 acres  now within the  San F e l i p e  I n d i a n  
reservation. 

I h a w  asked Mr. Campbell t o  confirm t o  you that 
t h i s  was t h e  u n d e r s t a n d i n g .  

The end o f  t h e  letter bears t h e  n o t a t i o n ,  " C c :  Howard G. 

Campbell, E s q u i r e .  9 t 

The Commission's second order  of J a n u a r y  28, 1970, expanding t h e  

issues t o  i n c l u d e  t h e  question of t i t l e  to the  Sat1 Fslipe Reservation, 

i s  in t h e  form submitted with plaintiff's l e t ter .  There is no corres- 

ponding letter from defense counsel. A t  the t r i a l  on J u n e  18, 1970, 

defense counse l  d i d  n o t  o b j e c t  t o  plaintiff's evidence on t h e  
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San F e l i p e  issue, and offered evidence d i r e c t e d  to t h e  merits of the 

same issue (Transcript ,  10-11). Finally, he sta ted  : 

. . . Now what happened, i n  S a n t a  Clara was 
probably my fault. BLM, naturally, understood that  it 
was to e l iminate  any valid Spanish  grants that  might 
be w i t h i n  the claimed areas ,  because that had been 
confirmed. And what to do with t h e  San F e l i p e  reser- 
vation of 8,000 acres never occurred to me, because 
I didn't know anything about it. . . (Transcript, p .  
12)  

The following c o l l o q u y  between plaintiff's and defendant's counsel 

occurs at page 15 of t h e  transcript:  

Mr. Dean: I can establish t h a t  a f t e r  t h e  map 
was prepared ,  based upon t h e  area of t h e  c la im,  
which d i d  i n c l u d e  most of t h e  San F e l i p e  I n d i a n  
reservation, t h e  Government d e c l i n e d  to stipulate 
as to t h e  plaintiff's aboriginal title with respect 
solely to t h e  San F e l i p e  a rea .  Is t h a t  a n  accura te  -- 

Mr. Campbell: S u r e ,  that is a question f o r  t h e  
Commission t o  d e c i d e ,  

It is thus c lear  t h a t  the stipulation of October 2 9 ,  1969, does 

n o t  embody any rea l  unde r s t and ing  of t h e  parties concerning  t h e  San 

F e l i p e  Reservation. 

The prevailing r u l e  on repudiation of  improvident stipulations is 

thus stated in Carnegie Steel Co. v. Cambria I r o n  Co., 185 U.S. 4 0 3 ,  

But while the stipulation is undoudtedly admissible 
in evidence it ought not to be used as a p i t f a l l ,  and 
where the facts subsequently deve loped show, w i t h  
respect to a particular matter, that  it was inad-  
vertently s igned ,  we t h i n k  that u p m  g iv ing  notice in 
s u f f i c i e n t  time to prevent prejudice to the opposite 
party,  counsel may repudiate  any fact  inadvertently 
incorporated therein.  This  practice has been fre-  
quently upheld in t h i s  and o t h e r  c..)urts. The Hiram, - 



1 Wheat. 440: Hunt v .  Hollingsworth, 100 U.S. 100, 
C - -  Y 

103; & d i n  v.  Kinney, 1 Caines, 117; B a r r y  v. Muto 
Life I n s .  C o . ,  

The r i g h t  t o  repudiate  improvident stipulations i n c l u d e s  matters 

of law as well a s  f a c t ,  and extends  even t o  stipulations f o r  settlement. 

Hunt v .  H o l l i n g s w o r t h ,  100 U.S .  100 (1879); The Hiram, 1 4  U.S. (1 Wheat.) 44C 

(1816); Future P l a s t i c s ,  I n c .  v .  Ware S h o a l s  Plastics, I n c . ,  407 F.2d 

1042 (4th C i r .  1969) ;  Chouest v. A&P Boat Renta l s ,  I n c . ,  3 2 1  F. Supp. 

1290 (1971) ; cf  . Swift & Co. v .  Hocking V a l l e y  Ry. , 243 U.S. 281 

(1917). A strong statement in favor of  relieving a p a r t . y  from one 

fact  mis taken ly  agreed to in a stipulation, while letting t h e  remainder 

of the  stipulation s t a n d ,  was made by t h e  C u u r t  u i  C l a i m s .  American 

Food Products Co. v.  United S t a t e s ,  7 3  C t .  C 1 .  526 (1932).  

We d o  n o t  read United S t a t e s  v. S o u t h e m U t e  I n d i a n s ,  402 U.S. 159 

(1971),  a s  modifying Carnegie S t e e l .  Southern Ute s i m p l y  does not  deal  

with t h e  question of whether a p a r t y  can b e  r e l i eved  of an improvident 

stipulation p r i o r  t o  judgment. I t  h e l d ,  r a the r ,  t h a t  a f t e r  e n t r y  of 

a c o n s e n t  judgment i n  a p r i o r  case between the same parties, t h e  

p l a i n t i f f  in a new a c t i o n  apparently c o n c e r n i n g  t h e  same s u b j e c t  

matter c o u l d  not escape res j u d i c a t a  by showing t h a t  t h e  s t i p l a t i o n  

upon which  t h e  p r i o r  judgment was based r e a l l y  d i ~  not mean what it 

1 4 /  - 
s a i d .  

1 4 /  Hunt v.  HolLingsworth, 100 U.S. 100, 163 (1879), emphasizes that 
C- 

part i e s  should be permitted to recede from improvident stipulations 
t t  at any time before f i n a l  h e a r i n g  and judgment. I t  



A l l  the conditions for partial repudiation of a stipulation given 

in Carnegie Steel are  met in the instant case. The evidence shows t h e  

stipulation to be factually inaccurate: Santo   om in go's use of what 

is now the San F e l i p e  reservation was n o t  exc lus ive  bu t  j o i n t .  

Admissions of attorneys for b o t h  s i d e s ,  quoted above,  show t h a t  their  

apparent agreement to discharge the  Government from liability f o r  

taking the area was inadvertent. Our o rde r  of J a n u a r y  2 8 ,  1970, 

almost five months before the  trial, broadening t h e  issues to i n c l u d e  

t h e  question of t i t l e  to t h e  San F e l i p e  Reservation, i f  n o t  t h e  

plaintiff's p r i o r  letter, gave d e f e n d a n t  n o t i c e  o f  t h e  pro t a n t o  

repudiat ion in ample  time to avoid p r e j u d i c e .  

Under s u c h  circumstances, to now ho ld  t h e  p l a i n t  i f f  b a r r e d  from 

claiming compensation for t h e  ~overnment's taking of the Santo Domingo 

interest in t h e  San F e l i p e  Reservation would be wholly irreconcilable 

with t h e  remedial p u r p o s e s  of the I n d i a n  Claims Commiss ion  A c t .  

Accord ing ly ,  we t u r n  t o  t h e  merits of t h e  question. 

S a n t o  Domingo and San Felipe are neighboring Indian villages, 

occupying contiguous confirmed Spanish land grants. T h e i r  inhabitants 

speak the same Keres Language, practice the same religion, and take 

part in each other's ceremonies. In the late eighteenth century t h e  

two pueb los  submitted a j o i n t  application to obtain t i t l e  t o  t h e  l a n d  

l y ing  between them to the Spanish governor of New Mexico, who granted 

i t ,  in the name of t h e  King, on September 10, 1770. A t  least since 

that  date the  t w o  p e o p l e s  made common use of the entire area now 
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embraced in t h e  San Felipe Executive O r d e r  I n d i a n  Reservation and t h e  

adjacent confirmed Santo Domingo-San F e l i p e  J o i n t  Grant. In the late 

nineteenth century, t h e  t w o  p u e b l o s  petitioned the C o u r t  of Private 

I and  Claims far confirmation of t h e  1 7 7 0  g r a n t  a s  to t h e  entire area. 

In a 3-2 d e c i s i o n  d a t e d  December 8, 1898, t h e  c o u r t  canfirmed o n l y  t h e  

northern par t ,  t h e  present-day j o i n t  g r a n t .  Counse l  i n  the proceedings  

before t h e  C o u r t  of  Private Land Claims was provicxd  f o r  the p u e b l o s  

by the  Government. T h e  p u e b l o s  appealed to t h e  Supreme C o u r t  of t h e  

United S t a t e s ;  b u t  Congress f a i l e d  t o  a p p r o p r i a t e  f u n d s  f o r  further 

legal serv ices ,  and thc a p p e a l  was dismissed f o r  want o f  p r o s e c u t i o n .  

The b e c u t i v e  orde r  c r e a t i n g  t h e  p r e s e n t  San Felipe I n d i a n  Reser- 

vation was i s s u c d  largely at t h e  urging of  t h e  attorney who had repre- 

s e n t ~ d  t h e  U n i t e d  S t a t e s  be fo re  t h e  C o u r t  of  Private Land Claims i n  

opposition t o  t h e  puchlos' petition. H e  s tated  t h a t  while he felt t h e  

court was cor rec t  i n  h o l d i n g  t h e  a rea  n o t  i n c l u d e d  i n  t h e  Spanish g r a n t ,  

i t  had been immemorially in t h e  j o i n t  possession of t h e  two pueblos. 

H i s  c o n c l u s i o n  is a m p l y  s u p p o r t e d  in t h e  p r e s e n t  r e c o r d .  Our F i n d i n g s  

11 t o  20, i n f r a ,  show t h a t  t h e  ev idence  of j o i n t  u s e  and occupancy by 

S a n t o  Domingo and San Frlipe is c l e a r ,  convincmg and uncontradicted. 

Santo Domingo's and San Felipe's u n d e r s t a n d i n g  tha t  t h e y  had 

j o i n t  title t o  what is now t h e  San F e l i p e  Executive O r d e r  Reservation 

w 3 s  based on t h e i r  interpretation of t h e  S p a n i s h  ;;rant o f  1770,  b u t  

t h e  decision of t h e  Court of Private Land Claims is res j u d i c a t a  



against a n y  contention t h a t  the two pueblos had j o i n t  leg31 title 

t o  t h e  s u b j e c t  t r a c t .  They either had j a i n t  a b o r i g i n a l  title or no 
1 5 1  - 

t i t l e  at a l l .  

Because of t h e  uncc3ntradic ted positive e v i d e n c e  af t h e  j o i n t  u s e  

of t h e  area by t h e  two p e b l a s ,  e x c l u s i v e  of 311 r d w r s ,  t h e  C o m r n i s s i w  

conc ludes  that here is proven a t r u e  j o i n t  i h x i g i n d  t i t l e ,  hcretoicjrc 
16/ - 

o n l y  h : ~ p o  t h e s  i z e d .  A h o r i g i n a l  t i t l e  h a s  becn d e f i n e d  as: 

. . . t h e  r i g h t  because of immemorial occupancy t o  
roam cer ta in  territory to the exclusion of any 
other Indians and in contradistinction to the custom 
of the early nomads to wander at will in the search 
for food. - 171 

The assertion of the r i g h t  to exclude others is central t o  the  

concept of property in land. Inclusion of the requirement f o r  

t h a t  s o m e  spec i a l  connec tion between  t h a t  c h i m i n g  t r  ihc m d  t l ~ t  l a n d  

11 must b e  shown .  Where mere u s e  b r e e d s  title, e x c l u s i v c ~ n c s s "  p r o v i d e s  

to l a n d  u s e d  without o w n e r s h i p ,  including t h a t  used  i n  common w i t h  

o r d i n a r i l y ,  without evidence  of exclusiveness, t h e  m n f l i c * t i n g  

151 D e s p i t e  some evidence to t h e  cont rary ,  neither pueblo cou ld  successfuliy - 
assert exclusive use of the t r ac t .  

161 See, e . g . ,  Iowa T r i b e  v. United States .  195 C t .  C 1 .  365 ( 1 9 7 1 ) ;  - 
i n f r a ,  note  26.  

1 7 /  Korthwestern Bands of Shoshone I n d i a n s  v .  United S t a t e s ,  3 2 4  U.S. - 
3 3 5 ,  339 ( 1 9 4 5 ) .  See a l s o  United S t a t e s  v. Santa F e  P a c i f i c  K . R . ,  
3 1 4  U.S. 335, 339 (1941).  



inferences cannot be resolved t o  support a finding of title in either 

or both users. - See e.8. Hualapai Tribe v. United States, Docket No. 

90, 18 Ind. C1. Chum. 352 (1967). 

N o  legal p r i n c i p l e ,  however, bars j o i n t  aboriginal t i t le .  The 

a s s e r t i o n  of a right t o  exclude others can exist in jo int  

tenants  as  well a s  in sole p r o p r i e t o r s .  That such t i t l c  has not  beeo 

observed in previous proceedings reflects the usual absence of positive 

e v i d e n c e ,  such a s  docurwnts,  to show an explfcit j d n t  interest f n  

addition t o  coramon use. 

Indian tribes originally possessed full powers of sovcrcignty. 

From time t o  time these powers have been lhiteti or extinguished b:* 

Federal law. But what is not expressly takcn away  remains within 
181 - 

the  donrein of t r i b a l  sovere ignty .  

Sovereign power irrcludes t h e  a b i l i t y  t o  hold land in common w i t h  
19/ - 

other sovereigns. Re know of no law which deprived t h e  p u e b l o s  of 

New Mexico of t h i s  ability. 

Among the aboriginal sovereign powers of Indian cribcs was that  df  

making treaties with each othcr . The power cont 1 nued tf tcr Amc?ricnt~ 

independence; and Federal approval was not a p r e j q u i s  i c e  t o  v . l l i d i ~ v ,  

even of treaties whereby one tribe s o i d  land t o  another. The tr ibes  

18/ F. Cohen, Handbook of Federal Ind ian  L a w  122 (1941). - 
19/ Cf. Convention with Great Britain of O c t o b e ~  20, 1818, )! Stat .  - 
288. 



3 0  Ind. C1. Comm. 234 

20/ - 
had power t o  se l l  partial interests and thus create j o i n t  tenancies. 

As well as justification from l ega l  theory for t h e  existence 

oi j o i n t  aboriginal  title, there i s  h i s t o r i c a l  evidence of i ts  existence 

in t h e  treaties. I n  a number of t r e a t i e s  t h e  Government accepted 
21 /  - 

j o i n t  l a n d  cess ions  from two or more I n d i a n  t r i b e s .  Another treaty 

c o n t a i n s  the  following language: 

The  Xiamies explicitly acknowledgt. the equal  r i g h t  of 
the Delawares with themselves t o  t h e  country watered 
by t h e  White River. 2 2 1  - 

It was not uncommon f o r  treaty language to provide f o r  j o i n t  t i t l e  interests ,  

although it is not always clear whether a new t i t l e  was created o r  a pre-existing 
23/  - 

j o i n t  aboriginal use recognized. The Court of Claims held  the Treaty of 

Grouseland to constitute a recognition by the United States of j o i n t  t i t l e  t o  

201 United States v. Emigran t  New York I n d i a n s ,  177 Ct. C1. 263 (1966). - 
Cf. Treaty of Doaksville, November 4 ,  1 8 5 4 ,  between t h e  Choctaw and 
0 

Chickasaw Nations, 10 S t a t .  1116 ( r a t i f i e d  by the U . S .  Senate, although 
t h e  United States  was not  a p a r t y ) .  

211 E.g.9 Treaty of F o r t  Wayne of June 7, 1803, with Delawares, - 
Shawanoes, Putawatimies, Miamies, Eel River, Weeas, Kickapoos, 
Piankashaws, and Kaskaskias nations of I n d i a n s ,  7 S t a t .  74  (Article 
3d provides f o r  j o i n t  cession of the Great Salt S p r i n g ) ;  Treaty of 
L'Arbr~ Croche and Michilirnackinac of J u l y  6 ,  1820, with Ottawa and 
Chippewa nations of Indians,  7 S t a t .  207 (cession of " t h e  S a i n t  
Martin Is lands  in Lake Huron, con ta in ing  plaster of paris"). 

2 2 1  Treaty of F o r t  Wayne of September 30,  1809, with t h e  tribes of - 
Indians called the Delawares, Putawatirnies, Miamies and E e l  River 
Miamies, 7 Sta t .  113, 114.  

23/ Treaty of Washington, D. C., of May 27, 1836, with Ottawa and - 
Chippewa nations, 7 S t a t .  491 .  
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24 /  - 
c e r t a i n  land  in a signatory t r i b ~  and  a non-signatory t r i b e .  

The Court of C l a i m s  stated in t h e  f i r s t  case  which c l e a r l y  

enunciated the requirement of exclusiveness t o  establish aboriginal 

In a l l  cases there nus t  have been actual u s e  
o r  occupancy 2nd n o t  nere constructive c r  d e s u l t o r y  
p o s s e s s i o n ;  some mastery of a t r i b e  over t h e  s o i l  
t o  t h e  e x c l u s i o n  of a l l  o t h e r s ,  o r  the j o i n t  
possess ion of  t w o  o r  more t r i b e s  s u c h  as gave t o  
each something of a f i x e d  h a b i t a t i m  or  u s e  of  t h e  
l a n d  as h u n t i n g  g round  t o  e s t a b l i s h  a t i t l e  by 
o c c u p a n c y .  2 5 /  -- 

A t  l eas t  f o u r  o the r  times t h e  C w r t  of Claims h a s  s t a t e d  t h a t  

there can be  joint aboriginal t i t l e  ~ l f  t w a  ~ 3 r  more t r i b e s ,  based on 
2b/ -- 

amicable possession i n  common. 

When it i s  p r o v e d  by s u c h  c l c n r  cv ideace  a s  here t h a t  t w o  t r i b e s  

l ikc  t h e  Santo  Dorningos and t h e  Ssn  F c l i p c s  in consc ious  p r i v i t y  made 

joint amicable use of a definite area f o r  a l o n g  time, t o  t h e  e x c l u s i o n  

/ U n i t e d  S t a t c s  v .  Kickapoo  T r i b e ,  174 C t .  Cl. 550, 554 ( N 6 6 ) ,  con- --- 
struing Treaty of August 2 1 ,  1805, 7 S t a t .  91, The signatory t r i b e  was 
t h e  u n i t e d  natian of t h c  Miamis, E e l  R i v e r ,  and Weas. T h e  n o n - s i g n a t o r y  
was t h c  Kickapuo T r i b e .  As a u t h o r i t y  f o r  i t s  h o l d i n g  t h e  Court of  C l a i m s  
c i t e d  t h e  dictum i n  t h e  a b o r i g i n a l  t i t l e  case, Sac and Fox, i n f r a ,  no te  
2 6 ;  see 174 Ct. Cl..  555. 

? 5 /  Choctaw and  Chick61snw N a t i o n s  v. United S t a t e s ,  34 C t .  Cl. 1 7 ,  - 
5 1  (1899), rev'd on o the r  g rounds ,  179  L S .  494 ( B O O ) .  

-. 

76/ See Sac and Fox T r i b c  of I n d i a n s  v .  United S t a t e s ,  161 Ct. C1. - P 
189, 202 ,  315 F . 2 d  8 9 6 ,  903 ,  ser t .  d e n i e d ,  375 U.S. 911 ( i 9 6 3 ) ;  
Uni ted  States v .  Kickapoo  T r i b e ,  17& Ct. C1. 5 5 0 ,  555 (1966);  
Confederated  Tribes of t h e  W a r m  S p r i n g s  Reserva t ion ,  1 7 7  Ct. C 1 .  1 8 4 ,  
194 (1966); Iowa Tribe of t h e  Iowa Reservation v. United S t a t e s ,  195 
C t .  C1. 365 (1971) .  
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of all other Indians,  we have no hesitation in h o l d i n g  that t h e y  had 
2 7 1  - 

j o i n t  aboriginal title. 

The defendant extinguished the Snnto Domingo one-half  interest on 

June 1 3 ,  1902. 

The case will now proceed to trial to aetermine t h e  va lues  of t h e  

various parcels  taken from t h e  p l a i n t i f f s  by t h e  d e f e n d a n t .  With respect 

to t h e  tracts d i sposed  of to t h i r d  parties, t h e  p a r t i e s  a re  encouraged 

to confer and agree upon an average valuation date o r  a ser ies  of average 

dates f o r  t h e  groups of dispositions made d u r i n g  successive periods. 

We concur :  

M;?rgared H. Pierce, Commissioner 

Brantley Blu   oh missioner P 

27/  T k i s  d i s c u s s i o n  attempts to avoid mixing the t i t l e  determination - 
with  an entity determination by making it clear t h a t  we regard the  two 
pueblos  a s  separate entities, rather t h an  stating the case as being 
one of a super-entity f o r  the  purpose of hold ing  j o i n t  t i t l e  t o  t h e  
subject  tract, with t h e  sub-entities performing other separate 
functions. If a complete merger of t w o  tr ibes  i n t o  one entity were 
required as a prerequisite for j o i n t  title, j o i n t  t i t l e  need never 
have been so consistently hypothesized, for such a question would be 
resolved by the entity determination. - Cf. Iowa Tribe  v .  united S t a t e s ,  

supra, at 370. 
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Kuykcndall, Chairman, concurring in p a r t  and dissenting in p a r t .  

I concur with the  majority except i n s o f a r  as they have determined 

that t h e  Pueblo of Santo Domingo (Docket 355) he ld  aboriginal t i t l e  to an 

undivided onc-half i n t e r e s t  in t h e  t r a c t  af l a n d  described in finding 12.  

This holding is bascd upon a f i n d i n g  t h a t  ~ h c  Snntcl  Doningo Ind ians  and 

thc San F c l i p c  Indians  had amicably used and occupied one particular 8600 

acrc t r a c t  i n  common f o r  a long  time. Frm, t h i s  h c t  t h e  m a j o r i t y  has  

concluded that  t h e  two pucblos owncd j o i n t  a h o r i g i r d  t i t h  t o  t h c  t r a c t .  

The f a c t s  pertaining to the g r a n t  of l a n d  by S p a i n  t o  t he  two pueblos f o r  

j o i n t  use, which arc s e t  f o r t h  f u l l y  by the  m a j o r i t y ,  do n o t ,  in my o p i n i o n ,  

rcquirc or cnebtc  t h e  Conmission to concludc t h a t  t h e  t w o  pueblos possessed 

j o i n t  t i t l e  o f  any k ind .  

Santo Domingo's c l a im  is one bascd on aboriginal o r  I n d i a n  title 

and must rest on proof  cf actual, exclusive, and continuous use and 

occupancy fo r  a long  tim-1 prior to t he  loss of t he  p ropc r ty .  3y allowing 

this t r i b c  to rCcovcr on t h c  b a s i s  of its c m o n  use o f  a small area with 

onathcr I nd i an  pueblo,  thc majority has thc reby  excepted t h i s  p l a i n t i f f  

from t h e  rcquircmcnt t h a t  i t s  I n d i a n  t i t l e  be established by cxclusivc 

usc and occupancy. 

To reach this result t h e  m a j o r i t y  has  r e l i e d  on s eve ra l  f o o t n o t d  

conrments of the  Court of Clains which suggest t h c  genera2 i m s s i b i l i t y  t h a t  

t w o  or more t r i b e s  might  acquire a b o r i g i n a l  t i t l e  by inhabiting c e r t a i n  

I t  territory in " j o i n t  and amicable possession. Whii-c neithcr t h i s  C o m i s s i o n  

n o r  t h e  court  has ever found an instance of " j o i n t  a b o r i g i n a l  t i t l e , ' '  1 

bclicve the Court of C1airr.s contcmplatcd that-  such a p o s s i b i l i t y  a i g h t  
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exist only when two or more tribes had become so closely  a l l i e d  or in tegra ted  

in their land use and occupancy that they had in fact become virtually one 

land-using entity or what might be termed " j o i n t  owners" of the land. 

But I do not believe th i s  concept is applicable to a situation whcrc two  

separate e n t i t i e s ,  each possessing Indian  t i t l e  to its own lands, attempt 

to assert " j o i n t  Indian t i t l e "  to an area between t h c i r  respective lands 

which is commonly used by both t r i b e s .  I will r e f e r  only  t o  t w o  of the 

latest decisions of the Court of C l a i m s ,  which along with many prcccding 

op in ions  cause me to disagree  with my fellow C m i s s i o n c r s :  

In Seminole Indians ,  v. United S t a t e s ,  197 Ct. CL. 350, 356 (IWZ), 

involving overlapping Creek and Seminole aboriginal land claims in Florida 

the  court said: 

. . . . two groups cannot both have been in exclusive 
and long-continued possession of the overlapping area 
a t  the time it came i n t o  t h e  hands of the United States;  
t h e  claims are mutually exclusive. 

In the case of the Iowa Tribe and the Sac and Fox Tribe  (Docket 

135), the  Iowa plaintiffs were found to have held aboriginal t i t l e  to a 

def ined  tract while the Sac and Fox were found to have h e l d  aboriginal 

t i t l e  to other  def ined lands.  The p l a i n t i f f s  were den ied  recovery for 

lands which ne i the r  exclusively used and occupied. In i t s  dec i s ion  on 

December 10, 1969, the Commission s p e c i f i c a l l y  considered the claims to 

areas which were ccmnnonly used. The reasons and authority for rejecting 

such claims are succinctly set f o r t h  therein. Iowa T r i b e  v. United Sta tes ,  

Docket 135, 22 Ind. C1. C m .  232, 278-83 (l969), affirmed 195 Ct. C1. 

365 (1971). 



On appcal the Iowa and the Sac and Fox p l a i n t i f f s  sought reversal 

of thc Comnission's determination that the  t w o  t r i b e s  d i d  not have jo int  

Indian t i t l e  t o  the unawarded lands. In affirming the Comiss ion  the 

court noted, a t  page 370: 

. . . The Iowas and t h e  Sac and Fox d i d  not ccnsider 
thmselves,  and w c r ~  not treated, as a s i n g l e  o r  c l o s e l y  
integrated e n t i t y ,  but r a the r  as s e p a r a t e  political 
groups which were friends or a l l i e s  ( f o r  the  most p a r t ) .  
the ir  use of t he  same lands nay have bcthn in c:ommon - -  
like much of  Indian use of t h e  midwestern and western 
regions - -  but the  Commission could p r o p x l y  clccide t h a t  
i t :  was n o t  proved to be t r u l y  j o i ~ t ,  ax! t h c r i a f ~ r c  t h a t  
cach separate tribe's claim to I d i n n  t i t l c  would have 
t o  be t es tcd  on its own d i s t i n c t  bas i s .  

In thc ins tant  case thc S a n t o  Domingo and t h e  San FeZ ipe  were not 

a singlc or c l o s t l y  integrated c n t i t y .  The Santo Domingos had abo r ig ina l  

t i t l c  t o  a d c f i n c d  arm and the  San F c l i p c s  possessed similar t i t l e  to 

other  lands. As in thc qase of  t h e  Iowas and t h e  Sac and Fox, the re  was 

an area between t h e i r  rvspcc t ivc  lands which was conanonly used by the  two 

tribes.  t h i s  not warrant finding " j o i n t  Indian 

t i t l c . "  As a separate and d i s t i n c t  e n t i t y ,  t h e  Santo  Dnmingo tribe's 

claim must be t e s ted  on its own mcrits. It may rccover f o r  the lands 

which i t  exclusively used and occupied, but it may not rccover f o r  p a r t  

o f  t h e  8600 acre  t r a c t  used in common with another  friendly pueblo and, 

therefore, not cxclusivcly used and occupied by it. 


