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E3DITIONAL FINDINGS OF FACT 

On A p r i l  1, 1970, the Cotmission entered f indings  of fnct numbered 1 

through 11, conclusions of law, and an interlocutory order holding 

that the p l a i n t i f  is in Docket 57 are proper par t i e s  p l a i n t i f f  to 

prosecute the c la im herein presented,  and that  the p l a i n t i f f s  were 

the Wners by recognized t i t l e  of the lands dcscribcd i n  Article I 

of thc Treaty of Septecber 24, 1319 ( 7  S t a t .  203) (hereinafter the 

Treaty of Saginaw) . 22 Ind. C1. Corn. 504 (1970). 

The Coranissionrs !.nterlocutory order direc ted  that  the case 

proceed t o  a determination of (1) the acreage of the lands ceded, as 

described in Article I of the Treaty of Saginaw, less the r e s e r v a t i o ~  
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as described in the  t rea ty ;  (2) the fair market value of the ceded 

h n d s  as of March 25, 1820; and (3) the consideration givcn for t h e  

cession. 

After considering t he  evidence and the briefs and proposed findings 

of fact submitted by the parties, the  Conmission makes t h e  following 

findings of fac t  which are supplemental to those previously made herein.  

12. Description of Ceded Arca - Location and Acrcsgc. 

The subject lands are located in t h e  present S t a t e  of Michigan and, 

with the exception of reservations set as ide  fo r  thc Ind i ans ,  comprise 

all of Royce Area 111. 

The 1819 Treaty of  Saginaw described the area as follow: 

ARTICLE I The Chippewa Nation of Ind i ans ,  in 
consideration of the stipulations here in  madc on the  
part  of t he  United States, do hereby forever cede 
to the  United States the land comprchendcd w i t h i n  
the  following lines and boundaries: Beginning n t  a 
po in t  in the present Indian boundary l i n e ,  which 
runs due north from the mou'ch of t he  grea t  Auglaize 
river, s i x  miles  south of the  place where the b a s c  
l i n e ,  so cal led ,  in te rsec ts  t h e  same, thcncc, west,  
s i x t y  m i l e s ;  thence, in a d i rec t  line, t o  the  head of 
Thunder Bay River; thence down the same, following t h e  
courses thereof, to the mouth ; thence nor theas t ,  to t h e  
boundary l i n e  between t h e  United States and t h e  British 
Province of Upper Canada; thence with t h e  same to t h e  
line es tab l i shed  by the treaty of Detroit, in the  year 
one thousand e i g h t  hundred and seven; thence,  with t h e  
s a i d  line, to the place of beginning.  

The " l i n e  establ ished by the  treaty of 9et ro i t "  in 1807 



the mouth of the great Au Glaize river, thence 
running due north, u n t i l  it intersects a parallell [ sic] 
of latitude,  to be drawn from the outlet of Lake 
Huron, which forms the river Sinelair;  thence 
mming north east the course, that may be found, 
w i l l  lead i n  a d i r e c t  l i n e ,  to  Uhite Rock, in Lake 
Huron, thencd due east, urrtil it intersects t h e  
boundary 1irt- between the United States  and Upper 
Canada, i n  sa id  lake, . . . 17 S t a t .  1051 

The area ceded by the 1819 treaty embraces Royce Area l i l ,  plus 

s o  much of Lake Huron ns is boundcd (a) on the  north by a straight 

line from the mouth of Thunder Bay River  northeast t o  t h e  interna- 

tional boundary line in Lake Huron, and (b) on t h e  east  by t h e  inter- 

national boundary l i n e  in Lake Huron, and (c) on t h e  south by a 

straight line from While Hock, Michigan. due c a s t  t o  the  international 

boundary line on Lake Huron, and (d )  on t h e  west by the west shore 

of Lake Huron. 

This area encompxsed the entire Saginaw Bay area and watershed. 

The parties agree that ,  exclus ive  of the Lake Huron waters and t h e  

reservations l i s t e d  i n  Article 2 of the Treaty of Saginaw, i t  contains 

7,417,400 acres. 

13. Early History of Michigan - Original Inhabitants. 
Michigan's original inhabitants were Indians who carw to the area 

a f t e r  the glacial period. Abundant archeological evidence indicates 
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t h a t  Michigan was t he  site of a succession of Ind ian  cultures, some 

of which were highly  developed. Hunting, f i s h i n g ,  and farming were 

the Indiansi major activities, but there is evidence t h a t  they  also  

were enterprising traders.  

d 

Ear ly  H i s t o r y  of Michigan - Frcnch Per iod .  

The French came to Michigan as e a r l y  as 1622 f o r  c!conomic and 

religious reasons. Fur t r a d i n g ,  which began about 1630, con t inued  for more 

than t w o  centuries and was s t i l l  impor tan t  at thc  timc of t h c  T rea ty  of 

Saginaw in 1819. The f i rs t  t raders  and missionaries, who came to the  

Upper Peninsula, maintained t r a d i n g  and religious tics w i t h  thc Frcnch 

centers in Montreal and Quebec. 

Numerous wars 

in the t r a n s f e r  

1763. 

between the 

the area 

French and British cvcntunlly culminated 

B r i t a i n  by virtue of t h e  Treaty of 

15. Early Historv of Michigan - British Per iod .  

The B r i t i s h  p e r i o d  began i n  1763 and ended in 1796. Them was con- 

siderable economic conflict between f u r  traders and scttlcrs during t h i s  

time. Chief Pontiac and h i s  a l l i e s  were repulsed in 1763,  the Rmcrican 

Revolution was successful; and the  B r i t i s h  ceded a vast amount of land 

in North America, i nc lud ing  Michigan, to the United S t a t e s  by t h c  Treaty 

of Paris ,  in 1783. The B r i t i s h  ultimately surrendered Detroit and 

Michilimackinac in 1796. 
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16, Early History in Michigan - Early American Period. 

Michigan was f irlrt governed by the Ordinance of 1785, which pro- 

vided, =- other things, for the sale of public  land, and then by 

the Ordhance of 1787, which authorized a government for the Northwest 

Territory and provided for ~tatchood eventually. In 1603 Michfgan 

became part of Indiana Territory, and i n  1805 achieved territorial 

status in its own r ight .  

Detrott f e l l  t o  the British in the War of 1812. After the defeat 

of the British, President Madison appointed Lewis Cass as territorial 

governor of Michigan and he took office on October 29, 1813. 

17.  Geography of Michigan and Royce Area 111 - Water. 

Nichtgan consists of two large peninsulas s i tua ted  among Lakes 

Erie, Huron, Michigan and Superior. I t  has the  longest freshwater 

ahorettne of any of the states bordering on the Creat Lake8. In 

addition, there are some eleven thousand inland lakes scattered throug 

the state ,  Water is i n  abundant supply.  

The m b j e c t  area i s  i n  the southern peninsula,vhich l i e s  between 

Lake Michigan on the west  and Lakea Huron and Erie on the east.  

Saginau Bay j u t s  far into the area from Lake Huron. From the early 

French day8 to the present time the Great Lakes have been important 

Royce Area 111 contains half of the weatern shoreliue of Lake 

Huron. It concairn a11 or part8 of many of the state's rivers, 
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including the Thunder Bay, Au Sable ,  Shimassee, Cass and Maple Rivers, 

and tributaries and headwaters of t h e  Grand and Kalamazoo Rivers. The 

Saginaw River is navigable for large vessels, and the other rivers 

played v i t a l  roles in early small boat travel and L n  the development 

of the lumber industry. 

18. Geography of Michigan - Climate. 

The Great Lakes modify t h e  climate and s t a b i l i z e  t h e  temperature 

of Royce Area 111. Because of prevailing westerly w i n d s ,  Michigan 

winters are m i l d e r  and summers cooler than i d e n t i c a l  l a t i t u d e s  in 

Wisconsin and Minnesota. Surrnaer temperatures x e  moderate. 

Rainfall i s  evenly distributed over t h e  peninsula, w i t h  a large 

portion falling dur ing  the  growing season. The prec ip i tat ion  in the 

subject area ranges from 26 to 34 inches per year, and consists of 

about equal portions of snow and r a i n .  

19. Geography of Michigan - Land. 
Twelve present day counties of the State o f  Michigan are heated 

wholly within  Royce Area 111, and sixteen others are partially within  

the  area. 

The distances from the easterly boundary line of the  tract t o  

Detroit range from 66 to 85 miles. This c i t y  and v i c i n i t y ,  according 

t o  the 1820 census, had a population of 6,633 out of t h e  total population 

of 8,896 in Michigan Territory. 

The northern part of the subject area consists of tableland ranging 

in height from 1200 to 1400 feet above sea level. The southern part 



h u  a compara t ive ly  f l a t  surface w i t h  average e l e v a t i o n  of about 800 

to 1,000 feet. 

Eichigan possesses six major land forms: moraines, till plains, 

outwash plain., lake clay p l a i n s .  lake sand plains and rock outcrop 

areas. The moraines  are r o l l i n g  or rugged h i l l s  w i th  i n t e rven ing  areas 

and a variety of s o i l s  ranging from gaud t o  poor f e r t i l i t y .  The t t l l  

p l a i n s  are g e n t l y  r o l l i n g  lands which a r e  g e n e r a l l y  f e r t i l e .  The out- 

wash p l a i n 6  found mostly in northern ,Lrichigen, possess the poores t  soil 

for  s g r i c u l t u r e , b u t  were heavily forested as of the valuation date. 

The rock  outcrop areas are located i n  the uppcr pen insu la .  The lakc 

c l a y  p l a i n s  c o n t a i n  Xichigan's r i ches t  a g r i c u l t u r a l  lands.  

Michigan land can b c  divided into four classifications of s o i l  

for agricultural purposes. First class s o i l  posscsscs t h e  h ighes t  

natural fertility, the sreatest durability under c u l t i v a t i o n ,  and i n  

general the most f avo rab l e  topography. Second class soil is good 

farmland, a l though  i t  is slightly inferior to first class land with 

r e s p e c t  t o  f e r t  f l i t y ,  d u r a b i l i t y  and topography. Third class s o i l  has 

o n l y  a marginal a g r i c u l t u r a l  p o t e n t i a l .  I t  may be adapted t o  a sub- 

sistence type of farmin; or  t o  i n t e n s i v e  fanning for s p e c i a l  crops on 

i n d i v i d u a l  small t r a c t s ,  depending upon location and other extrinsic 

factorcr. Fourth class s o i l  is composed of the d r i e s t  sands, t h e  wet 

sands of lowest f e r t i l i t y  and d u r a b i l i t y ,  w s t  of t h e  peat swamps, the 

steepest s l o p e s ,  and rock outcrops. 

The aouthern half  of Royce Area 111 is almost ent ire ly  composed 

of first and second class so i l ,  while about half  of the northern portim 
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of the area consists of t h i r d  and f o u r t h  class s o i l ,  and about half 

consists of first and second class  s o i l .  

Sandy s o i l ,  which is not regarded as f i r s t  or second class 

agricultural soil, supported pine trees, particularly commercially 

valuable white pine .  On t h e  valuation d a t e  Royce Area 111 contained 

three to four million acres of pine  coverage, predominantly in the  

northern half of the t r ac t .  

20. Ear ly  Reports About Michigan. - 
Kost of t he  ear ly  accounts of what is now Michigan were favorable, 

Judge Augustus B. Woodward, in 1806, estimated that there  were eighteen 

or twenty million acres of good land  in the t e r r i t o r y .  

Other accounts contained some negative informat i o n .  Of  these the 

Tiffin Report of 1815 h a s  received the m o s t  h i s t o r i c a l  attention. In 

1815 Edward T i f f i n ,  t h e  Surveyor General of t h e  reg ion  which included 

Michigan, sent surveyors to examine bounty l a n d s  a l l o c a ~ e d  to t h e  

veterans of t h e  War of 1812. The f irst  surveyor to f i l e  a report  

characterized as swampland about  half of the  m i l i t a r y  bounty  land in 

Michigan T e r r i t o r y  and ind ica ted  t h a t  most of t h i s  land was unfit for 

agricultural use. T i f f i n  enclosed t h i s  report in a l e t t e r  to t h e  

General Land O f f  ice.  Gecause of this unfavorable informat ion Pres iden t  

Madison asked Congress to remove these lands from the  l i s t s  of military 

bounty lands, and t h i s  was done. However, there is l i t t l e  evidence 

to indicate  general public awareness of 4iffinf s l e t t e r  as of t h e  

valuation date.  
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In 1816, Governor Levis Cass reported several applications for land 

bordering Detroit to the General Land Office, along with a favorable 

rurveyor'e report. President Jlrmea Wnroe v i s i t e d  Michigan on h i s  nation 

tour in 1817 and thereby focused national  attention on the area and inc 

the nation's uwarencss of i t .  In his address af  welcome, Major Charles 

Lamed, secretary of D x r o i t ' s  presidential reception camittee,  told the 

President that " a l l  that  was nte'ded t o  open up thc territory for wide  

s e t t l a c n t  was establishment of represcntativc govemmnt  i n  the territory, 

thc building of permanent roads, and ~ a k i n g  t h e  public lands available f ~ ?  

sale on the publicmark~t.  " P1. Er. V-52; Detroit Gazette ,  Aug. 16, 1817: 

The Detroit Gazcttc noted t h e  folloxing in a report of November 21, 

1817: 
America affords no clhatc narc favorable, n o r  

soil =ore Ecrtilc than that  of ?fichigan, for agri- 
culture and the raising of  s tock ;  nor is there  a 
market, where the husbandman i s  bcttcr rcwardcd for 
the products of  his industry. A l l  that  we rcquirc 
is  a good who1 l * s m c  g o v c m c n t  and an industrious 
enterpr is ing  p - p l a t  ion, to render  our country highly 
respectable and useful, not only to ourselves but i n  
a n a t i o n a l  p o i n t  of view. [Fl. Ex. V-55)  

In 1818, five of k t r o i t ' s  prominent citizens explored thc land north 

and west of Detroit. Their report was favorable, but d i d  not cover any 

part of Royce Area 111, which was morc distant from Detroit. 

During 1819 the Dctroit Gazette continued to publicize t h e  f e r t i l i t y  

of the 3oil of Michigan Territory, the abundance of timber, the s d v a n t e g c ~  

climate and the boundless water resources. 

The evidence shows that  wi~ile sone travelers characterized Eiichigan 

land as an "interninable swamp," n o s t  extolled the ferti le  s o i l  and 

emphasized the potential of the land they encountered. 
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P r i o r  to the Treaty of Saginaw, newspaper art ic les  favorable to 

Detroit and i ts  vicinity appeared in the eastern press. For example, 

in 1816 an a r t i c l e  in the New York Evening P o s t ,  a Kcw York C i ty  news- 

paper, suggested t h a t  there was no place in Amcrica which he ld  out such 

s t r o n g  inducements to nwchanics and f a m ~ c r s  as the c i t y  and v i c i n i t y  

of Det ro i t .  During t h i s  pe r i od  most publications which d e a l t  with thct 

subject depictsd favorably the  land and climate of  3fichigan 

Territory. 

21. Contemporary views of  Roycc Area 111 - Lc t t c r s ,  Ncwspapcrs, 
Travel Accounts. 

A t  the time of the Treaty of Saginaw thosc participating in the 

negotiati~ns were f u l l y  aware tha t  thc land to be ccdcd was of great 

value because of its geographical position, its good s a i l  and its timber 

resources. E a r l y  in 1819, Governor C a s s ,  in a letter to the Sccrctary 

of War, urged the  Government to proceed with the negotiation because "the 

land in t h a t  quarter is of the first q u a l i t y  and will undoubtedly s e t t l e  

with great r ap id i ty . "  

On February 25, 18L9, Cass noted in a letter t o  t h e  Secretary of 

War tha t  " the Saginaw Bay and River and t he i r  branches i n  t h c  Terr i tory  

of Michigan water a country which is represented as h igh ly  valuable and 

fer t i le ."  On March 26, 1819, President  Monroe and Secretary of War 

Calhoun signed a commission authorizing Cass to proceed with negotiations 

with the Chippewas for  the Saginaw Bay country. 

While the treaty w ~ s  being negotiated, t he  Dz t ro i t  Gazette 

published several letters which had been written to the paper  
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fram Saghaw by some of the Detroit cit izens who had accompanied 

Governor Cass to the nego t i a t ions .  Zhcsc letters s t a t e d  that the 

Saginm country "gene ra l ly  is  represented  t o  be d e l i g h t h l ,  having 8 

first rate soil, . . " PI. Fa. V-73. 

A more d e t a i l e d  desc r ip t ion  of the  ceded land was published i n  

t h c  Detroit Gazet te ,  da ted  kt-ober 1, 1819: 

This cess ion,  containing more than six m i l l i o n  a c r e s  
is  very important  t o  this lerritory. The gcntlcmcn 
who a t t ended  t h e  t r e a t y  from t h i s  place concur i n  
opin ion  respecting t h e  qua1 ity and situation of the 
land and t h e  natural advantagcs of t h e  country.  They 
represent t h c  soil t o  be of t h c  f i r s t  q u a l i t y ,  
heavily timbered wi th  iwncnsc forests of sugar t r ee  
and black walnut timber, and a large p a r t  of i t  
equal i n  every p o i n t  of view, t o  t h e  Xiami and 
Scioto b o t t m s  i n  t h e  s t a t c  of Ohio. The Sagann is  
s t a t e d  t o  be a f i n e  large r i v c r  navigable  many m i l e s  
from Sagana Bay for vessels of burthen,  and f o r  i n t o  
the  i n t e r i o r  o f  t h e  count ry  for loaded boats .  Five 
considcrablc streams unite at a place ca l l ed  La 
Fourchc, t o  form t h i s  rivcr, presen t ing  an almost 
uncxamplcd icstance of a beautiful and highly f er t i l e  
country being watered i n  the most boun t i fu l  manner. 
We a n t i c i p a t e  a speedy m i g r a t i o n  t o  t h i s  tract, and 
a great increase of population and wealth to t h e  
t e r r i t o r y .  [ P I .  Ex. V-74) 

The potential va lue  of Royce Area 111 was conmentcd upon by Hora t io  

Decenber 27, 1820, t o  Surveyor General Tiffin as folluw~ : 

. . . the  sale of the Sagana lands seems t o  be grea t ly  
desired by t h e  people of t h i s  Country. From my own 
observation of t h i s  Territory I think that t h e  Sagana 
tract is the best adapted to f a m i n g  of any p a r t  of  t h e  
U.S. lends i n  the T e r r i t o r y .  . . [PI. be V-31 
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2 2 .  Settlement Pa t t e rn  in Michigan and In Royce Area 111. 

When Michigan became a t e r r i t o r y  in 1805 there were m l y  fotm 

towns w i t h i n  its boundaries,  Detroit, S a u l t  S t c .  Marie, 3l;ickinac and 

Xonroe. The census of L810 showed a population of 4,528 in Michigan 

Territory, which i n c l u d e d  Wisconsin and t h a t  p a r t  of Ninncsota east  

of t h e  Mississippi R i w r .  As of t h a t  da te ,  no l a n d  had becfi surveyed 

and none had been of fe red  f o r  sa le .  During t h e  War d f  1812 no one 

settled i n  t h 2  t e r r i t o r y .  Saginaw w a s  s e t t l e d  in 1820 and was t h e  

f i r s t  settlemznt in t h e  subject area. It grew slawly be tween  1620 and 

1830, b u t  had grown substantially by 1840. Pont inc  was l a i d  out in 

1818, and a f u r  t r a d i n g  post was started at F l i n t  in 1819. @oth  

are scuth of t h e  ceded area.)  The 1820 census showed only  9,408 

inhabitants in a l l  of t h e  T e r r i t o r y  of Michigan. Ry 1830 t h c  popu- 

lation of t h e  Terr i tory  had reached 32,558. 

census  showed 87,278. In 1837 Michigan was 

the 1840 federal census showed a popula t ion  

Michigan's p o p u l a t i o n  was 397,965.  Between 

T e r r i t o r y  had t h e  fastest rate of growth of 

in the  United States .  

2 3 .  P o l i t i c s  and Government. 

In 1834, a t e r r i t o r i a l  

g ran ted  statehood, and 

of 212,267. ' In 1850 

1830 and 1840 Michigan 

any territory o r  s t a t e  

The appointment i n  1813 of Lewis Cass as t e r r i t o r i a l  governor 

and his long tenure in t h a t  p o s i t i o n  u n t i l  1831 were significant factors 

in the growth of Michigan, The political s t a b i l i t y  which accompanied 
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hi.  leadenhip encouraged the settlement o f  Royce Area 111. In 1819 

Congress paseed an act  which allowed the t e r r i t o r y  t o  e l e c t  a 

delegate t o  Congress. A Congressional Enabling Act was passed i n  1823 

providing for  a Michigan legislature. These acts contr ibuted t o  the  

t e r r i t o r y %  growth and progress. 

24. Water Transpxta t ion .  

Water transportation was b s ingu la r ly  important  f ac to r  i n  the  

uettlement of Hichigan Territory. Beginning around the year 1818, s a i l -  

ing sh ips  and stecanships were quite g e n e r a l l y  used i n  navigating the 

Great Lakes and some of the  r i v e r s  and s t r ea r s  of Michigan Ter r i to ry .  

The se t t lement  of the ceded area was greatly aided by the n a v i g a b i l i m  

of the  Saginaw River, two good harbors fu r the r  north at Tawaa Bay and 

Thunder Bay, and easy access t o  the interior of thc  area by way of four 

major r i v e r s  flowing i n t o  Saginaw Bay. 

Construction on thc Erie Canal started in 1817. Its c ~ l c t l o n  in 

1825 waa a most significant f ac to r  in the opening of ~ i c h i g a n  t o  s e t t l e -  

ment. P r i o r  t o  the  completion of thc canal, the re  was no through water 

t r anspor ta t ion  t o  New York City .  Access t o  eas tc rn  markets was by the 

c i r c u i t o u s  S t ,  Lawrence riverway, then the only existing water route. 

Use of t h i s  route required unloading, portaging and reloading the g o d s  

a t  Niagera Falls. Easy, inexpensive access for emigrants to the west 

and favorable f r e i g h t  rates t o  eastern markets verc assured by the 

completion of the canal. At the t h e  t h a t  the Treaty of Saginav was 

being negotiated, the p o t e n t i a l  p o s i t i v e  effect of the  canal on ~ch igan 'd !  

development was widely recognized. 
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The fitst steamship on the Great Lakes, the Walk-in-the-Water, 

arrived in Detroit on August 27, 1818. The significance of steam 

navigation fo r  travel, emigration and trade, was appreciated by 

prospective settlers from the  east and by the  i n h a b i e a n t s  of Michigan 

prior to the Treaty of Saginaw. Thc succeeding ye41rs, particularly 

af te r  the  completion of the Erie  Canal, c o n f i m c d  dlc o p t i m i s t i c  

expectation that steam navigation would bc  a major f ac to r  in t h e  

development of Michigan. 

25, Land Transportation. 

The f irst  improvements in a i d  of land transportation wcrc  tllc trails 

made by the Indians. They were located on high ground a long  watersheds, 

and would run to f i s h i n g  grounds. Thc trails linked t h c  Ind i an  villages 

and numerous rivers of  the s t a t e .  Saginaw was a ccntcr  of Ind i an  trclvcl. 

S i x  important Indian t r z i l s  went through Royce Area 111. 'These 

trails were the only ovcrland transportation routes available in 1820, 

and they necessarily provided l i m i t e d  ingress and cgrcss to t he  subject 

area. Construction of a road from D e t r o i t  to Saginaw had s t a r t e d  by 

1820, b u t  by 1826 t h i s  road w a s  o n l y  p a r t i a l l y  constructed and o f t e n  

in poor c o n d i t i o n .  After t h e  War of 1812, three passab le  roads were 

constructed connecting Detroit with Ohio. 

Although railroads were a n t i c i p a t e d  during the Michigan terr i tor ia l  

per iod,  railroad construction d i d  not begin until t h e  1830's. The 

first railroad in Uch igan  Ter r i to ry  commenced operat ions  on ~ j o v a b e r  2, 

1836, and ran between Toledo, Ohio, and Adrian, Michigan. 
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26. Trade and Camnerce. 

A t  the time of the Treaty  of Saginaw, tzade and commerce in 

Michigan were centered in Det ro i t  which possessed a small but vigorous 

economy, and gave pronise of future growth and development. In June of 

1818, thc  territory's f i r s t  bank, thk Bank c f  Michigan, was established 

there. 

The fur t r adc  was thc  dominant: f c c t o r  i n  Michisan's cconmy,  

ment pr*ogressed. 

28.  Trade m d  C u n r x r c c  in Rovcc Area 111. 

The economy of t h c  subject area was confined to fur t r a d i n g  as of 

the valuation datc.  Tllc Saginaw V a l i q v ,  occupying nost o f  Royce Area 

111, was onc of the si.t ~ror r , incn t  Zisr trading sectioas i n  Michigan. h c  

carly settler, i n  rccailing t h e  Saginaw area before 1820, reported: 
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It was the  paradise  of t h e  hunter and t r ade r ,  the 
animals from which the choicest of fur is obtained,  
such as the beaver, otter, fisher,  marten, mink 2nd 
muskrat were found there in great abundance, also 
deer and bears, and e l k ,  and noose were found at 
the headwaters of the streams that empty i n t o  the 
Saginaw. [PI. Ex. V - 4 5 :  A Xiller, "Saginaw h e  
Hundred Years Ago," 17 Nichigan Pioneer and 
His tor ica l  CoIlcction 445 ( I d  cd. ' l9l0) .] 

The principal  obstac le  to development of  t h e  subject arc4 at t h i s  

per iod was its isolation. Land transportation was limited t o  t h c  I n d i m  

trails, and water transportation was as y c t  primitivc and undcvclopcd. 

29.  Lumbering. 

The lumber industry in Michigan c m c  i n t o  bcinl; as  a rcsult of t h e  

demand f o r  lumber created by the  Detroit f i r e  of 1805, which virtually 

destroyed the town. 

The State of Michigan subsequently became a icading source of 

lumber as markets developed f o r  its vast quantities of  timber, which 

could be moved e f f i c i e n t l y  and economically on its streruns and r ivers  to 

the shores of the  Great L a k e s .  From the re  water transportation was 

available to the markets of nTcw York and Ohio, and t h c  p r a i r i e  s t a t e s  

to the west. During t h e  1850's Michigan emerged as a major supplier 

of lumber. 

30. Early Timber Prices. 

The following prices of timber products were l i s t e d  i n  thc Detroi t  

Gazette on three d i f f e r e n t  dates in 1817, 1818, and 1823 as follows: 
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(Pcr 1000 Bd. Ft.) 

Pinc  boards 

Oak boards 

Plank 

Shingles (1,000) 

Scuntling (1,000) 

La t 11 

Curt1 

Square t imbcr  

In Ohio i n  1820, uncu t  

tlups t 14, 1818 February 28,  182: 

$15 - $20 $8 - $12.50 

- 

$1.75 

$9 

$5 $10 

S3/cortl - 
- $ . 0 8 / f o a t  

logs  wtrc valucd at one d o l l a r  each and the 

Agriculture expanded i n t o  t h e  coun t i e s  --,lest of Detrait  

and i n t o  thc  :Irca that  is  now Saginaw County Jurinj ;  t h e  1830's and 1 8 4 0 ' s .  

By 1850 Michigan's 3l:r i c u l  tu re  was f lourishil:g,  Wheat, rye, ccrn,  oa ts ,  

and p o t  3 t u c s  wrc  t h :  ma i or c r o p s .  

32. Minerals. 

In 1820 there was n3  i n d i c a t i o n  of t h e  presence in t h e  t r a c t  of 

minerals in c o m e r c i a l l v  significant q u a n t i t i e s .  Consequently, mineral v d  - 
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33. Highest and Best Use. 

The parties are in agreement, and the C m i s s i o n  finds on the 

b a s i s  of a l l  the evidence t h a t ,  on >larch 2 5 ,  1820, the  subject tract 

was b e s t  su i t ed  f o r  t i m b e r  operat ions  in t h e  no r the rn  part of the 

area, and f o r  agriculture in the sou thern  part of t h e  area. 

34 .  Land Policies  - Treaties. 

The United Sta tes  sought to acquire t i t l e  to t h e  Ind i an  land 

before it w a s  settled by its c i t i z e n s .  T i t l e  to most of the land in 

what is now t h e  State of Michigan was o b t a i n e d  throul;h a succession 

of treaties made between 1807 and 1842. By t h e  v a l u a t i o n  d a t e  a11 

land south of Royce 111 had been purchased by the Uni ted  S t a t e s .  By 

the time Michigan was admitted to the  Union in 1837, only t h e  western 

part of the upper peninsula, p l u s  several small reservations,  had not 

been ceded, 

35. Land Pol ic ies  - Surveys. 

Before land was sold by t h e  United States  it was surveyed. General 

Land Office records show that as of September 30, 1819, 72,805,092 acres 

of land in the Northwest T e r r i t o r y  had been surveyed, and 18,601,930 

acres had been s o l d ,  leaving 54,203,162 acres of surveyed land avai lable  

for settlement, for school lands and f o r  o the r  purposes. Govermnent 

surveying in Michigan's lower peninsula began in 1815. The first 

survey in Royce 111, which was of a small tract near Saginaw Bay, was 

completed in 1822. The entire ceded area had been surveyed by 1839. 

By 1821 more than two and one-half million acres had been surveyed 

in Michigan's lower peninsula, and by 1825 most of t h e  southern t h i r d  
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of t h e  lower peninsula had been surveyed.  By 1831 about ten million 

acres, which was somewfiere near h a l f  of the area in Michigan Ter r i to ry  

which had been ceded by the Indians  t o  t h a t  da te ,  had been surveyed. 

By 1851 a l l  of t h e  s t a t e  had been surveyed. 

35. Land P o l i c i e s  - Land L ~ i w s .  

'fie transfcr of p l - b l i c  l a n d s  t o  private ownership was governed suc- 

cc s s ivc ly  by t w o  f c d w r l l  laws ,' t h c  Land Act of 1830 and the Land Act 

of 1820. Undcr t h e  1800 A c t ,  p l o t s  of n o t  less t nan  320 s c r c s  were s o l d  

f o r  $2.00 p r r  acre .  O-,e four th  of t t ~  p u r c h s e  p r i c e  had to bc p a i d  

with t h e  excxution of !he c o n t r a c t ,  and the  remainder had to be p a i d  

in thrcc: cqunl a n n u a l  i i?s ta l . lncnts .  A discount of 8 percen t  was 

allowed i f  t tw  c n t i r c  .tnovnt ;:JS p a i d  a t  t h e  time o f  purchase, and the  

purchaser's i n t c r v s t  w a s  sub ii-1ct to forfeiture i f  he f a i l e d  to pay the  

i n s t d l m c n t  (x~ymcnts whcn due.  

Thc 1870 A c t  p r o v i d e d  f u r  the  s; l lc of  l i ~ n d  f o r  $1.25 per  

n c r r  i n  parcels  of n o t  less thzn  80 acres.  Tile passage of  t h i s  ac t ,  

in thc same year t tu t  t h e  Treaty of  Ssginaw w q s  ratified, created 3 

more f ;~vorab lc  situati~n f o r  purchase of  lrtnd a n d  s t imula ted  demand i n  

subscqucnt years .  

37. --- Sale of i ' u b l k  Lands i n  Xichigan. 

The f i rs t  s a l e  of qovernmcnt Zand in Michigan T e r r i t o r y  occurred 

in 1828. On July 24, 1S18, the  i i c c ro i t  Gaze t t e  r e p o r t e d  t h a t  t h e  

average p r i c e  obta ined f o r  Zand in Nichigan T e r r i t o r y  at t h i s  sa le  

was about $4.00 per acre. The n a t u r e  o f  t h e  land was not s p e c i f i e d ,  



30 Ind. C1. Corn. 295 

but it was disclosed that it was located in t h e  Detroit area. Two months 

later, when the first s a l e  of public lands closed, t h e  average price 

was a l i t t l e  over two dollars and f i f t y  cents p e r  acre. 

Sales at the Detroit land of f i ce  were b r i s k  in 1821, and land in 

the area east  of t h e  Saginaw River was p l a c e d  on sa l c  as early  as 

1822. In 1823 t h e  New York S p e c t a t o r ,  a newspclpc:r published in New 

b r k  City, pointed out t h a t  land in Michigan Territory could be purchased 

at $1.25 per x r e ,  when lands in western h'ew York, south of the  Erie 

Canal, were valued at $10 to $20 per acre. 

38. Large Land Transactions Outside of Michigan. 

Defendant submitted the following evidence of several land transac- 

t ions  involving vast acreages. Under t h e  land o r d i n a n c e  of  1785, a 

grant  of 5,000,000 acres along the Ohio River was madc i n  1787 to t h e  

Ohio Land Company f o r  15 cents per acre. I n  1792, a g r a n t  of 1,000,000 

acres in Ohio was made to one John Symmcs f o r  16 cents  p e r  acre. In 

1792, Robert Morris s o l d  3,000,000 acres in western New York to the 

Holland Land Company f o r  about 34 cents p e r  acre. In 1792, the  State  

of New York sold 3 , 9 3 4 , 8 9 9  acres to one William Constable f o r  about 

16 cents per acre. The l arges t  known t r a n s f e r  of Maine t imber  land 

occurred in 1793 when M~ssachusetts so ld  2,107,396 acres to one William 

gingham for 12-1/2 cents per acre. In 1795, the  Connect icut  Land Company 

purchased from the State of Connecticut its Western Reserve, located 

in Ohio Territory. The tract consisted of slightly less t h a n  



3,000,000 acre8 and sold for 40 cent s  per acre. In 1795 and 1796, 

Robert )(omis bought approximately 6,009,000 acres of frontier land 

in several different statea at SO cents per acre. In 1834, the British 

Gwernnrent 8old 847,661 acres of land in lower Canada t o  the Bri t i sh  

American Land Company for about 65 cents  per acre. 

39. Interest Raws. 

Interest rates were from five t o  seven per  c e n t  before and through 

the valuation date herein. Defendant concluded that the 6% figure was 

most appropriate and p l a i n t i f f  accepted the figure. The evidence supporm- 

the conclusion that  the going rate of interest on dcfcrrcd payments on 

land purchases was 62. 

In 1818 there were investors in land who s t a t e d  that  they hoped to  

earn a prof i t  of 15% on their invesmrnts.  Hotrcvcr, thc Iiolland Land 

Company, a major speculator i n  wilderness land, was rccciving 5 t o  6% 

on its investments. 

40. Plaintiff's Expert Witness and His Estimate of Value. 

Mr. J. W. Trygg, a specialist in land use consultation and real 

e s t a t e  appra i sa l s ,  submitted a written report for the p l a i n t i f f s  in 

which he estimated the f a i r  market value of land in Royce Area 111, as 

of Xarch 25, 1820. The report utilized the t w n s h i p  p l a t s  and f i e l d  

survey notes of the United States surveyors, who survcyed the subject 

lands between 1821 and 1841. Mr. Trygg sumarized the data collected b' 

them, ehawing their measurements of Land and water, land c l a s s i f i c a t i o ~ ~  

soi l  ratings for agircultural lands, and forest resources, with tabula- 

tions of the acreage for each. 
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In stating the basis  for  h i s  conclusion as to the f a i r  market 

value of the subject lands in 1820, Mr. Trygg said that  hc considered 

the highest and best use of the land as it would have been seen by 

the 1820 hypothetical buyer. M r .  Trygg said that such a buyer should 

have taken i n t o  account the suitability of c l imat72  for h a b i t a t i o n  and 

crops, the quality of the  s o i l ,  f i s h ,  w i l d  game a : ~ d  f u r  bea r ing  animals, 

the existence of timber and water transportation facilities, t h e  general 

economic environment, the extent and s t a b i l i t y  of markets ,  the coming 

of civilization, settlement patterns ,  l and  sales  and o the r  pertinent 

factors. 

M r .  Trygg concluded that, as of t h e  valuation d a t e ,  thc highest and 

b e s t  use of about one-half of Royce Area 111 was f o r  agriculture, and 

that such use fo r  the  o ther  one-half was f o r  the harvesting of timber, 

part icularlywhite  and Norway pine .  

Two methods were used by M r .  Trygg to determine t h e  volume of 

merchantable pine timber in the area. The first was thc sample cruisc 

method which required the reconstruction of samplc p l o t s  of thc pine 

timber within a d e f i n a b l e  p ine  land area as of 1820. The public land 

surveyors' f i e l d  notes were used to reconstruct t h e  sample p lots .  Thcsc 

f i e l d  notes contained records of t he  bearing trees t h a t  t h e  surveyors 

used in locating the  survey corners, bear ing trees being t recs  that were 

selected by them as reference trees, which in all cases were i d e n t i f i e d  

by species and size. Line trees were trees which happened to be growing 

precisely on the l ine  extending from one survey comer t o  another.  The 
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eumeyor measured and recorded in hi8 f i e l d  notes the diaaeter of every 

line t ree ,  as encountered on the l i n e  between survey corners. This 

furnished a cross-section of the trecs in  the f o r e s t  and an average 

size of the trees therein. The f i e l d  notes containcd the d i s t a n c e s  

(radii) frm the bearing trees to the survey corners and permitted 

arithmetical c a l c u l a t i o n s  to fix the size of the circular sample plot 

with the survey corner as the csn ter. 

Using the International Table, a standard l d e r  table ,  the diametet 

of the bearing trees was converted into  board feet of lumber which 

could be sawed fran such trees. S i n c e  the p i n e  bearing trccs were 

deliberately selected by the surveyor a s  younger trecs,  they were 

crmallcr than the averagc of pine l f n e  trees. Therefore, the number 

of board feet in the average p i n e  bearing tree i n  the sanplc plots 

was adjusted upward by a percentage factor to compensate for t h e  small 

size of a l l  of them. nc s ize  of the separate plots and the adjusted 

ntmober of board feet in each bearing tree were determined i n  order to  

calculate the averagc number of board feet per acre of pine, within 

the land classified as pine lands, in order t o  rcflcct t h e  average 

condition of the forest. 

By the sample cruise method, Hr. Trygg est imated that  thcrc wcrc 

a13 of the valuation date, a t o t a l  of 36,395,089,145 board feet o f  pine,  

acreage c l a s s i f i e d  as p ine  land, and 5,388,332,730 board feet of pine frr 

other timber Lands located  wi th in  the subject tract. 

I h e  timber census harvest method was baaed on a study by George 
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W, Hotchkiss which was compiled in 1898. Mr. Hotchkiss investigated 

and tabulated the pine and hardwood production from the  forests of 

Wisconsin, Minnesota and Michigan. Us ing  the  Hotchkiss study , Mr. Trygg 

estimated t ha t  41,893,614,205 board f e e t  of pine  and 12,950,000,000 

board feet of hardwood were produced from Rayce Area 111. 

M r .  Trygg's opinion was t h a t  t h e  t o t a l  rnerc.lantablc standing 

timber, w i t h i n  Royce 111, as of t h e  d a t e  of valuation, contained not 

less than 42,000,000,000 board f ee t  of pine ,  consisting of about 85X 

white pine and 15% Norway p ine ,  and 12,500,300,000 board f e e t  of hard- 

wood timber. 

Mr. Trygg's conclusion was t h a t  t h e  subjcct lands, ss a unit, 

had a f a i r  market value of $16,500,000 as of the  valuation date.  

41. Defendant's E x p e r t  Witness and H i s  E s t h a t c  of Valuc. 

Mr. Gordon E. E l m q u i s t ,  a qualified r e a l  estate appraiser and expert  

witness, submitted a written repor t  f o r  the  defendant  which estimated the 

f a i r  market value of t he  subject t r a c t  as of t h e  va lua t ion  da te .  Mr. 

Elmquist found that l i t t l e  was factually known about t h e  subjcct 

property as of the  valuation date ,  and t ha t  the  willing buyer of Royce 

Area 111 would have been more in te res ted  in t h e  f u t u r e  development of 

Michigan Territory than in the immediate returns of  the  fur industry. 

The appra i ser  concluded that t he  highest and b e s t  use fo r  t h e  

northern half of the  subject area,  involving the pine  lands, would 

be f o r  conrmercial lumbering operations. He s t a t e d  t h a t  although c m e r c i d  
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lumbering did  not contribute to the u t i l i z a t i o n  of the area in 1820, tha 

tintber nevertheless had a potential value which could be realized same 

years in the future, He found that the highest and b e s t  use for the 

southern half  of the area was subsfstcncc faming. 

x Elmquist based hi6 valuation of the tract an comparable sales  

of large tracts made i!l various locations throughout the United States, 

or alternatively, on government sales uf m a l l  tracts. He found that, 

as of thc appraisal  date, the area was largcly unknown, unsurvcycd 

a d  fnaccessible, and he therefore cmsidered only trassacti~ns *ich 

involved similar conditions. His conclusion, which he reached by use 

of  the sales abovc dcscribcd, which h~ dcemd t o  bc conlparable, was that 

Royce Area 111 had a f a i r  market valuc of 55 cents  pcr acre on Mrch 25, 

1820. 

Thc second technique used by Mr. Etmquist to appraise thc value 

of Royce Area 111 consisted of a dcv- lopcnta l  approach, bascd on prices 

of government s a l e s  of small tracts. As we have noted in finding 35 

above, government tracts could be obt~ined until 1820 on credit a t  $2.00 

per acre, But i n  July 1820, under the Land Act of 2820, the price was 

reduwd to $1 .25  per acre. The appraiser found that as of h r c h  25, 1824 

the valuation date, the reduction which occurred the following July was 

generally anticipated. He therefore used the price of $1.25 per acre 

as the govcrnmcnt price, 

Hc added 3 cents per acre t o  adjust fur  he increased prices obtainc 

able by auction bidding. He then deducted certain costs t o  arrive a t  a 
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price a developer would be willing to pay for the land in 1820. These 

costs included expenditures averaging 16 cents per acre fo r  propcrty 

development, engineering ( including surveying) expenses, taxes,  insurance, 

salesmen's commissions, establishment of land o f f  ices, and misctllaneous 

costs .  Nineteen cents p e r  acre was deducted f o r  cxpccted p r o f i t ,  which 

was estimated to be 15% of  investment. 2.8X of  t h e  s a l a b l e  ac res  wcrc 

s e t  aside f o r  school purposes, and an additional 30X which was t h e  

estimated proportion of t h i r d  and four th  class agricultural lands was 

eliminated. Mr. Elmquist based h i s  calculations on 3 twenty ycnr sales 

program, using a r a t e  of interest of s i x  percent .  Consider ing  a l l  of 

these factors, Mr, Elmquis t  determined t h a t  the t r a c t  had a f a i r  market 

value on the valuation date of 34 cents per acre. 

However, since the  supply of government land f a r  cxcccdcd the  

demand, the appraiser noted t ha t  $1.25 p e r  acre was an a r t i f i c i a l  

s t a r t i n g  pointrand agreed tha t  no speculator would have known how much 

usable land was  available in the tract. 

M r .  Elmquist concluded t h a t a p r u d e n t  investor would have anticipated 

a twenty-year resale per iod  f o r  the subject tract, and a constant  sa les  

price over the resale p e r i o d .  He also assumed that t h e  northern h a l f  of 

Royce Area 111 would be s o l d  in small tracts and that thc lands with 

third and fourth class agricultural s o i l  were worthless. 

Relying on M r .  ~lmquist's analys i s ,  the defendant  in h i s  brief  



30 Ind. C 1 .  Cornm. 295 

valued the subjec t  lands at $0.445 p e r  acre,  contending that a buyer 

could have obtained $0.55 per acre by selling one-half of the land 

in large parcels  f o r  tiaber, and $0.34 per acre by s e l l i n g  the other 

one-half in small parcels to se t  t !tars f o r  a g r i c u l t u r e .  

4 2 .  C o n s i d e r a t  i o n  - 

P l a i n t i f f s  received $97 ,409 .14 ,  ur ,der  t h e  1819 t r e a t y ,  supra ,  

of which on ly  t h e  annuity payments d i s b u r s e d  under  a r t i c l e  4 c.f the 

t r e a t y  constituted c o n s i d e r a t i o n  f o r  t h e  Z a ~ d  cess ion  h e r e i n .  Article 

4 prov ided  that :  p l a i n t i f f s  would r t c e i w  tht- sum of $1,000 a n n u a l l y .  

T h i s  amount was p a i d  h y  d e f w d a n t  un:i! 1 8 5 5 ,  a t  which t i n e  p l a i n t i f f s  

s u r r e n d e r e d  their annuity r i g t i t s  in accord  with t h e  p r o v i s i o n s  of t h e  

? treaty of  August  ,, l i W ,  11 S t n ' i .  365, betwee;, t h e  ; : x t I c ~ s .  

T h e  GAO r e p o r t  s h c w s  $36,000 disbursed, 2 s  annuity payments, 

T r i b e  v .  U n i t e d  S t n t c s ,  Docket 13-1. 2 I n d .  C 1 .  C c m .  416 (195% 

valued t h e  annuity surrendered under  t h c  1655  t r e a t y  a t  $16,667.  

Qon t h e  f o r e g o i n g  i i n d n g s  of f a c t  anti the reccrd as a whole ,  

t h e  Coxnmissfon concludt3s:  

1. On March 25,  1520, t h e  s u b j e c t  t r a c t  had a value o f  

$8,160,000. 
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2. The consideration of $16,667 received by plaintiffs under the 

Treaty of September 19, 1819 (7 Stat .  203) for  lands having a fa i r  

market value of $8,160,000 w a s  so grossly inadequate as to render that 

consideration unconscionable within the  meaning of Clause 3 ,  Section 

2 of the Indian Claims Commission A c t .  

3. Plaintiffs are entitled t o  recover from the  defendant the  

sum of $ 8 , 1 4 3 , 3 3 3  for and on behalf of the Saginaw Chippewa Indian 

Tribe of Michigan and t he  Saginaw, Swan Creek and Black River groups 

or bands of Chippewa Ind ians ,  less t h e  of £ s e t s ,  i f  any ,  to which 

defendant may be entitled under the  p r o v i s i o n s  of the Ind i an  Claims 

Commission Act. 

J&i 31'. Vance. Commissioner 


