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s l u e ,  Cornmiss i onc r  , d e l i v e r e d  t h e  o p i n i o n  n f  t h e  Commission. 

1 begin  t h i s  o p i n i o n  by r e i t e r a t i n g  t h e  s t a t t m e n t  made as a preface 

t o  my op in ion  i n  t tw  case of J a w s  S t r o n g  v.  [hi t e d  S tatrs , Dockets 

t n l .  , 30 I n d .  C l .  Comm. 8 (1973) , t h a t  w h i l e  I p e r s o n a l l y  continue to -- 

adhere to t h e  view tqwcssed in Chai rman  ~u~kendall's d i s s e n t i n g  opinion 

p o l i t i c a l  e n t i t y  during t h e  p e r i o d  1795 t o  1833,  c e r t a i n  conclus ions  I 

have reached i n  t h e  o p i n i o n  and findings of f a c t  which fo l low r e f l e c t  

t he  p o s i t i o n  of t h e  majority of the  Commission with respect to t h e  politir~i 

structure of the  Potawatomi Ind ians  d u r i n g  this p e r i o d ,  as has been 

determined in t h e  Citizen - Band case ,  supra.  



T h i s  consolidated proceeding involves claims of r ecogn ized  t i t l e  

by the various plaintiffs to t h e  areas i d e n t i f i e d  as Areas 87 and 88 

on Royce's Maps of Ohio, Indiana and ? i i ch igan  1 in k r t  I I  of  t h e  18th 

Annual Report of t h e  Bureau of American Ethno logy ,  1 8 9 6 4 8 9 7 .  Reprc- 

sentatives of several t r ibes  and bands  of Ind ians  relinquished t h e i r  

interests in these areas at t h e  T r e a t y  o f  September 39 ,  1817, 7 Stat .  

160, proclaimed January 4 ,  1819. 

The dockets captioned above were consolidated by  t h e   omm mission's 

order of November 4 ,  1960, t o  t r y  t h e  i s s u e  of t i t l e  t o  these areas.  

After the  consolidation, one h e a r i n g  was h e l d  d u r i n g  which ev idence  

w a s  presented w i t h  respect t o  these consolidated d o c k c t s  and w i t h  respect 

to two o t h e r  s e t s  of  conso l i da t ed  dockets, Dockets J 3 - L ,  c t  31 .  , 

involving claims of t i t l e  t o  Royce Artas 53 and  5 4 ,  Ohio, which were 

ceded at t h e  T r e a t y  of J u l y  4 ,  1805, 7 S t a t .  87, and ibckets  59, 

et al., involving claims of t i t l e  to Royce Area 6 6 ,  Michigan and Ohio,  

ceded at the Trea ty  of Xovember 17, 1807, 7 S t a t .  105. The part ies  have 

s t i p u l a t e d  t h a t  any of the evidence i n  t h e  s i n g l e  h e x i n g  m i g h t  b e  used 

and would b e  a p p l i c a b l e  to any o r  a l l  of t h e  three s e t s  of consolidated 

claims, 

A t  t h e  1795 Greeneville Treaty, t h e  United S t a t e s  and represcnta-  

tives of several I n d i a n  t r ibes  and b a n d s  agreed  t o  the establishment 

of a boundary line between t h e  l a n d s  of t h e  I n d i a n s  and t h e  l a n d s  of thc 
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United Sta tes .  The Greeneville T r e a t y  L ine  began at a p o i n t  where 

Cleveland, Ohio,  is now l o c a t e d ,  ran south a b o u t  70 miles, t hen  almost 

due west across central Ohio to a p o i n t  midway on t h e  Ohio-Indiana 

b o r d e r  near F o r t  Recovery,  and t h e n  south-southwest i n  Indiana to t h e  

Ohio R i v e r .  

I n  Article IV of t h e  1 7 9 5  Greeneville T r e a t v ,  t h e  C n i t e d  S t a t e s  

relinquished, w i t h  certain enclaves e x c e p t e d ,  its cla ims t o  a l l  t h e  

I n d i a n  l a n d s  west and n o r t h  o f  t h e  Greeneville T r e a t y  L ine  a n d ,  in 

A r t i c l e  V, confcrrd upon the I n d i a n s  participating a t  t h e  t r e a t y  t h e  

r i g h t  p t r r n a n c n t l y  t o  o c c u p y  t h c  l a n d s  o n  t h e  I n d i a n  s i d e  of t h e  

Greenevil lt T r e a t y  L i n e .  Among t n c  t.:r l n e s  d e s c r i b e d  i n  Article I I I  

o f  th r .  treaty,which th t l  United S t a t e s  excepted  frcm i t s  relinquishment, 

were t h e  followinq: 

1 3  Ohio 
14 Ohio 
15 O h i o  
18 Ohio 
1 9  Ohio  
2 0  O h i o  

The 1795 Greencville 'Treaty d i d  n o t ,  however, e s t a b l i s h  b o u n d a r i e s  among 

the  I n d i a n s  w i t h i n  t h e i r  lands. 
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b o n g  those I n d i a n s  signing t h e  1 7 9 5  Greeneville Treaty were repre- 

sentatives of t h e  Wyandot , Delaware, Shawnee and Potaw,mmi  T r i b e s  

and representatives of those  bands of O t t a w a  and Chippewa lntf ians known, 

respectively, as t h e  Ottawas of  t h e  ?!;~umc.c., I i l a n c h ; d  ' s  F o r k ,  AuC;l;li zc. 

and Roche d e  B o e u f ,  and t h e  C h i p p t x u s  cf tlw S : i g i n w .  - Scc Ci - t i z t w  Band 

v. U n i t e d  Sta tes ,  Dockets 7 1 ,  e t  n l . ,  2 7  I n d .  C 1 .  I .  187, 323 ( 1 9 7 2 ) ;  

Saginaw Chippewa I n d i a n  T r i b e  v .  Uni tcad  S t ; l t c . s ,  i t  5 7 ,  c t  d., 

22 I n d .  C l .  Cornrn. 504 ,  5 2  ( 1 9 7 0 ) ,  Ottawa Tribe Y .  I ' n i t ~ d  S t n t c s ,  

Dockets 40-B,  et al., 2 i n d .  C 1 .  Corn. 4 6 1 ,  4 6 6  ( 1 9 5 7 ) .  

A t  the  T r e a t y  of Brownstown, Novcmbcr 2 5 ,  1808, 7 S t ; i t .  1 1 2 ,  

representatives of t h c  C h i p p e w a s ,  O t t a w a s ,  f 'otnwatornis, 1 J y m d 0 t ~  a n d  

along with a o n e  m i l e  w i d e  s t r i p  on e a c h  s i d e  o f  the ro;-idw,ly--from 

t h e  r a p i d s  of t h e  Maurnme River  on t h e  northwestern b o r d e r  of Royce Area 

87, across Royce Area 87 to t h e  e a s t e r n  b o u n d a r v  t h c 3 r c o f .  T h c r c  a l s o  

w a s  ceded a roadway 120 f e e t  w i d e  from Lover S a n d u s k y  ( p r e w n t - d a y  

Fremont, Ohio) s o u t h  t o  t h e  Greeneville T r e a t y  L i n e .  

Royce Areas 87 and 88 are  l o c a t e d  i n  northwestern Ohio with small 

projections i n t o  no r thea s  t e r n  I n d i a n a  a n d  s o u t h - c c n  t r n  1 M i  c h i  gan  . T h c s c  

areas were ceded a t  t h e  T r e a t y  of September 2 9 ,  1817, 7 S t a t .  1 6 0 ,  

between t h e  United Sta tes  and representatives of tlrc "Wyandot ,  Seneca, 

Delaware, Shawanese, Potawatomecs, Ottawas,  and C l i i p p t a w ; t ~ ,  t r i b e s  o f  
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Indians." In Article  1 of t h e  t r e a t y ,  the  Wyandot T r i b e  ceded t h e  terri- 

tory comprising Royce Area 87 to t h e  United S t a t e s .  I n  Article 2, t h e  

I t  Potawatomy, Ottawas, and Chippeway, t r i b e s  of ~ n d i a n s "  ceded the  

t e r r i to ry  comprising Royce Area 88 t o  t h e  Uni ted  S t a t e s .  I n  Article 

3 ,  the "~yandot, Seneca,  Delaware, Shawnese, Potawatomy, Ottawas, 

and Chippeway t r ibes"  acceded to t h e  c e s s i o n s  d e s c r i b e d  in Articles 1 

and 2 .  Article 4 p r o v i d e d  t h e  following consideration to t h e  signatory 

Indians:  a p e r p e t u a l  annuity of $4,000.00 to t h e  Wyandots; a perpetual 

annuity of $500.00 t o  t h e  Senecas ;  a perpetual annuity of $2,000.00 

to the Shawnees; $1,300.00 per year f o r  1 5  years to t h e  Potawatomis; 

$1,000.00 per  year f o r  1 5  years  t o  t h e  Ottawas; $1,000.00 per year f o r  

15 years  t o  t h e  Chippewas; and a s i n g l e  payment o f  $500.00 to t he  

Delawares. The United S t a t e s  a l s o  g r a n t e d  several  t r a c t s  and 

set  as ide  c e r t a i n  reservations f o r  t h e  signatorv I n d i a n s .  

The Supplementary T r e a t y  of September 1 7 ,  1818, 7 S t a t .  178, 

was negotiated w i t h  representatives of t h e  Wyandots , Senecas, Shawnees, 

and Ottawas because t h e  I n d i a n s  sought  t o  have additional l a n d s  s e t  

aside for  t h e i r  u s e  and a l s o  because the  U n i t e d  S t a t e s  Sena te  r e f u s e d  

to ratify t h e  T r e a t y  of September 29, 1817, s i n c e  j t  permitted f ree  

alienation by t h e  I n d i a n s  of t h e  tracts granted to them.  By 

t h e  terms of the supplementary t r e a t y ,  t h e  Wyandots, Senecas and 
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Shawnees received a d d i t i o n a l  lands as reservations, and the grants 

under the f i r s t  treaty were changed t o  reservations, alienation 

of which would be s u b j e c t  to approval by the United S t a t e s .  In addition, 

the  Wyandots, Shawnees, Senecas and Ottawas were accorded additional 

monetary consideration. Both the t reat i e s  became cf f e c t i v e  upon 

proclamation thereof by President Monroe on January  4 ,  1819. 

The Trea ty  of September 2 9 ,  1817, was signed by representatives 

of t h e  Potawatoni, Wyandot, Shawnee and Delaware Trikes. Those Ottawa 

Ind ians  who signed t h e  t r ea ty  were t h e  Ottawa bands  o f  t h e  Naumce, 

Blanchard's Fork, AuGlaize and Ruche d e  Roeuf .  - Sce Ottawa Tribe  

v. United Sta tes ,  supra .  All of t h e  above werc parties t o  t h e  1795 

Greeneville T r e a t y .  Fwthermore ,  t h e  references in tl:c t e x t  of t h e  

Treaty of September 2 9 ,  1817, to t h e  1795 Greenevillc T r e a t y  lead to 

t h e  conclusion that t h e  United States  representat ives knew t h e y  were 

d e a l i n g  with the same I n d i a n  par t ies  a t  the  two t r e a t i e s .  Therefore, 

we believe t h a t  t h e  Chippewas of t h e  Saginaw, who werc p r e s e n t  at t h e  

1795 Greeneville T r e a t y ,  were the Chippewa Indians who s i g n e d  the  

Treaty of September 2 9 ,  1817. 

The legal  consequences of the 1795 Greeneville T r c a t y  have long  

been settled. In the case of Peoria T r i b e  v. Unitcd S t a t e s ,  Docket 

289,  19 Ind. C1. Comm. 107, 120-22(1968), t h e  Commission d e s c r i b e d  

these consequences in the following terms: 

*** Under Article III of the Greenville T r e a t y  *** 
a common boundary was s trateg ica l ly  negot ia ted .  To 

give the new l i n e  real ~ e a n i n g  the Indians r e l i n q u i s h e d  
a l l  t r iba l  claims to those lands s i t u a t e d  generally 
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east and south of the Greenville l i n e ,  while the United 
States, with  [ a ]  f e w  exceptions ***, relinquished a l l  
claims they might have t o  the Ind ian  t r i b a l  lands 
s i t u a t e d  west a n d  n o r t h  of the 1795 Greenville line. 

By t h i s  relinquishment the United States  guaranteed 
to the  Ind i an  tribes negotiating the 1795 Greenville 
Treaty, more than  mere temporary o r  permissive use and 
possession of t h e  l ands  upon which t h e y  then  were l i v i n g .  
AS t h e  Commission concluded on a p r i o r  occasion,  this 
"relinquishment" was indeed recognition by the United 
States  t h a t  permanent ownership cf these l anes  s h a l l  b e  
in t h e  occupying tribes. Thus these h d i a n s  were accorded 
legal  r ights  to t h e i r  homelands, t h e  deprivation of which 
through governmental action would command j u ~ t  compensation. *** 

*** The i n t e g r a l  follow-up t r ea t i e s ,  t h a t  i s ,  the p o s t  
1795 treaties  of cession negotiated with t h e  Greenville 
Treaty I n d i a n s ,  not only  d e f i n e d  w i t h  par t i c c l a r i t y  t h e  
inter tr iba l  b o u n d a r i e s ,  b u t  a l s o  confirmed tf e previously 
recognized t i t l e .  *** 

In t h e  case of Sac and Fox T r i b e  v. United S t a t e s ,  161 Ct. C1. 189 

(1963) ,  - cert .  d e n i e d ,  375 U.S. 9 2 1  (1963) ( a f f ' ~  Docket 8 3 ,  7 h d .  C1. 

Comm. 675 (1959)) t h e  Court  of C l a i m s  h e l d  t h a t  on lv  t r i b e s  signatory to t!: 

Upon the b a s i s  of t h e  above, we have concluded  t h a t  those  t r i b e s  

and bands of Indians who par t i c ipa ted  a t  t h e  1795 Greencville T r e a t y  

and who were t hen  u s i n g  and occupying Royce Areas 87 and 88 were, b y  
1 / - 

v i r t u e  of s a i d  treaty,  together with the  "follow-up" t r ea ty  of 

September 2 9 ,  1817, granted recognized t i t l e  to these areas. Gy 

executing and rat i fy ing  the T r e a t y  of September 2 9 ,  1817, the United 

States determined and confirmed the boundaries and ownership of 

the lands rel inquished to s a i d  Indians under the 1795 Greeneville 

Treaty. Thus i t  follows that those tribes and bands of Ind ians  vk i ch  

had participated at the  1795 Greeneville Treaty and which were then 

1/ See Sac and Fox T r i b e  v .  Cnited S t a t e s ,  s u p r a ,  a t  1%. - - 
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using and occupying Royce Areas 87 and 88 held r ight s  of  recognized 

t i t l e  to lands within these areas as of January 4 ,  1819, the  effective 

date of the Treaty of September 1 9 ,  1817. These t r ibes and bands were 

the Delaware, Wyandot, Potawatomi and Shawnee T r i b e s ,  and t hose  bands 

of Ottawa and Chippewa I n d i a n s  known, respectively! as t i le Ottawas 

of the Maumee, Blanchard's Fork, AuGlaize and Roche d e  Boeuf , and t h e  

Chippewas of t h e  Saginaw. The Mingoes ( o r  Senecas) were n o t  signatories 
2 1  - 

to t he  1795 Greeneville T r e a t y  and d e r i v e d  no benefits therefrom. 

Furthermore, nonexclusive use and occupancy of portions of  Royce Area 

87 prior to 1819 by the Mingoes forecloses  any claim based upon 

aboriginal  ownership of any portions of Royce Area 87. ?%at Mingo use 

and occupancy of p o r t i o n s  of Royce Area 87 was nonexclusive i s  e s t a b l i s h e d  

by t h e  evidence here in ,  and admitted by  t h e  p l a i n t i f f  Seneca-Cayuga T r i b e .  

The claims of the Red Lake Band, et al., in Docket 18+, and the Six 

Nations, e t  a l . ,  in Docket 89 ,  are n o t  s u p p o r t e d  by any evidence. 

There remains t h e  question of t h e  division of r ecogn ized  t i t l e  

interests  in Royce Areas 87 and 88. In o u r  recent d e c i s i o n  in t h e  case 

of James Strong v .  U n i t e d  Sta tes ,  s u p r a ,  18 - et seq. ,  we desc r ibed  the  

c r i t e r i a  to b e  used in making a determination such as t h i s  and the 

difficulties involved in such a process. We ind ica ted  t h a t  the  treaty 

language, including the  division of consideration, should f i r s t  b e  

f I 

21 The Indian i d e n t i f i e d  in the 1795 Greenevilie Treaty as  Reyntucco, - 
(of the Six  Nations, l i v i n g  at ~ a n d u s k y , ) "  signed t h e  t r e a t y  as a 
representative of the Delawares. This fact is omitted from t h e  

argument of the p l a i n t i f f  SenecamCayuga Tribe  asserting Mingo (or  Seneca) 
representation at Greeneville. 
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analyzed t o  determine whether it contains an indication of the relative 

interests in the lands among the Ind i ans .  In t h a t  case the language 

of the treaty under consideration d i d  n o t  express ly  reveal the proportion 

of Indian interests but  merely indicated appa ren t  interests  of t h e  

signatory Indians that  were not  s u b s t a n t i a l l y  disproportionate. In t h a t  

case the treaty language was not i n t e r n a l l y  inconsistent, nor d i d  the 

documentary evidence r e l a t i n g  to the t reaty  con t r ad i c t  the impression, 

gathered from t h e  treaty language, of  equivalent irtteres t s  among the  

signatory Indians.  We therefore looked to use and occupancy of t h e  

ceded areas and found t h a t  such use and occupancy a l so  i n d i c a t e d  t h a t  t h e  

signatory Indians shared t h e  ceded  t r a c t s  in approximately e q u a l  

proportions. Thus t h e  use and occupancy confirmed t h e  t r e a t y  language. 

In the i n s t a n t  case we have followed t h e  same type  of analysis b u t  have 

reached a di f ferent  resu l t .  

We begin  with t h e  language of t h e  1817 treaty.  I n  Article 1 of 

t h e  treaty it was stated t h a t  the Wyandots ceded the  t e r r i t o r y  comprising 

Royce Area 87 to the United S t a t e s .  Article 2 provided that t h e  Ottawas, 

Chippewas and Potawatomis j o i n t l y  ceded Royce Area 88 to the United States.  

In Article 3 all of the signatory I n d i a n  tribes and groups acceded t o  t h e  

cessions d e s c r i b e d  in Articles 1 and 2.  Article 4 provided monetary 

consideration for the cessions which varied s u b s t a n t i a l l y  among t h e  Indians.  

The Wyandots received t h e  largest share--a perpetual  annuity of $4,000.00. 

A t  the other extreme, the Delawares received a single payment of $500.00. 

The Senecas, Shawnees, Po tawatomis, Ottawas and Chippewas received annuities 

of various amounts between the  extremes. 



In Articles 5, 6, 19 and 20, t h e  Uni ted  States granted to or 

reserved for several of the  signatory tr ibes  and groups, certain tracts 

located within the boundaries of Royce Area 87. Two tracts, on the 

Sandusky River surrounding Upper Sandusky (Royce Areas 211 and 259) 

and near the eastern border of Royce Area 87 (Royce Area 212), were 
3 /  - 

granted to the  Wyandots. Royce Area 163 on lower Sandusky River 

was granted to t h e  Senecas. Two t r a c t s  (Royce Arcas 165 and 166) in 

south-central Royce Area 87 were granted to the  Shawnees. Within the se  

tracts was situated t h e  Shawnee v i l l a g e  of Wapaghkonetta. A tract 

(Royce Area 164) near the Shawnee grants was g ran t ed  jointly to the 

Shawnees and Senecas r e s i d i n g  at Lewistown, a v i l l a g e  w i t h i n  said tract.  

TWO tracts (Royce Areas 167 and 168) were reserved f o r  t h e  Ottawas-one 

on the Blanchard River in central Royce Area 6 7 ,  t h e  o t h e r  on t h e  

AuClaize River s o u t h  of Defiance, Ohio .  ?he Ottawas a l s o  received a g r a n t  

(Royce Area 182) at the mouth of t h e  Maumee River. The Delawares were 

granted a tract (Royce Area 150) on t h e  Sandusky R i v e r .  

Contemporary I n d i a n  in te res ts  in Fayce Area 87 are a l s o  i n d i c a t e d  

in several other t r ea ty  art i c l e s .  Article 8 s e t  f o r t h  several grants 

w i t h i n  Royce Area 87 to individuals and ,  in connection w i t h  these g r a n t s ,  

reference is made to locations of various I n d i a n  groups  w i t h i n  Royce Area 87. 

1 

31 These and all other  grants to the Ind i ans  under t h e  1817 treaty became - 
reservations by virtue of the  supplementary treaty  t h e  following year. 
The supplementary treaty also  increased the s i ze  of several  of t h e  tracts 
and increased the consideration granted. - See the  discussion of t h e  
supplementary treaty, supra, and finding of fact  7, infra. 
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Several of the i n d i v i d u a l s  who were granted lands along the Sandusky River 

are identified either as being Wyandots or as having lived among the 

Wyandots. ' Senecas are mentioned in connection with o t h e r  grants along 

and near the Sandusky River, as are Shawnees in connection with grants 

in south-central Royce Area 87. 

Article 9 provided for the appointment of an agen t  f o r  the Wyandots 

1 1  who was also to execute the same d u t i e s  f o r  t h e  Senecas and Delawares 

on the Sandusky River. I I 

Article 12 provided for the  payment of ce r t a in  sums t o  t h e  Ind ians  

as damages a r i s i n g  from participation on the American s i d e  in t h e  War 

of 1812. It was provided t h e r e in  t h a t  these amounts would be p a i d  

during the  year 1818 to the Wyandots at Upper Sandusky, to the Senecas 

both a t  Lower Sandusky and at Wapaghkonetta, and to t h e  Shawnees and 

Delawares at Wapaghkone t ta. 

The Supplementary Treaty o f  September 17, 1818, s e t  aside an 

additional reserve (Royce Area 171) f o r  the Wyandots located west of 

the Sandusky River at t h e  head of t h e  Blanchard Kiver in eastern Royce 

Area 87. 

This  analysis of the  1817 treaty leads us to t h e  conc lus ion  t h a t ,  

d e s p i t e  the f a c t  that under Article 1 of the t reaty the Wyandots alone 

ceded Royce Area 87 and under Article 4 t he  Wyandots received 

t h e  largest monetarv consideration, the Wyandots were not 

acknowledged by the United States to have he ld  recognized 

t i t l e  t o  a l l  or t o  a large portion of Royce Area 87. The 



remainder of the  treaty reinforces this conclusion. The numerous 

treaty references c i t e d  above e s t a b l i s h  that Royce Area 87 was occupied 

by several dif ferent  Indian groups and that t h e  United States  was aware 

of t h i s  at the time. We find f u r t h e r  support for t h i s  conclusion in 

the  fact  that only ten years before Governor W i l l i a  Hull of Michigan 

had, in connection w i t h  t h e  cession of scutheastern Michigan at  t h e  

Treaty of Nwember 17, 1807, 7 Stat .  105, u n s u c c e s s f u l l y  sought Ottawa 

permission for  the cession of t h e  l a n d s  comprising Royce Area 87. We 

therefore bel ieve  that a division of Indian interests in Royce Area 87 

cannot be based upon the language of t h e  treaty i t s e l f .  

We have reached t h i s  same conclusion w i t h  respect to the  d iv i s i on  

of consideration under the  1817 treaty. Vhen the 1817 treaty  is placed  

in his tor ica l  perspective, we are convinced t h a t  t h e  division of 

consideration there in  cannot be used to accurately d i v i d e  the Indian 

interests. The 1817 t reaty  w a s  the f i r s t  t r ea ty  following t h e  War of 

1812 wherein Ohio l a n d s  were ceded to the  United Sta tes .  During the 

War of 1812, the Ohio and Michigan Ind ians  d i v i d e d  in their allegiance. 

The great major i ty  of t h e  Ottawas, Chippewas and Potawatomis jo ined 

the Brit ish s i d e ,  Nearly a l l  of the Wyandots, Senecas, Delawares and 

Shawnees s i d e d  with the Americans. The discrepancies i n  t h e  monetary 

consideration, particularly that granted the Wyandots as opposed to 

the amount granted the  Ottawas, clearly  imply the presence of P l i t i c a l  

factors. 
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We therefore considered t h e  history  of Ind ian  use and occupancy 

of Royce Area 87 to aid us in determining these interests .  We have 

found tha t  during the l a s t  decade of t h e  18th century and t h e  early 

years of the  19th century Royce Area 87 w a s  used and occupied by 

several d i f f e r e n t  Indian groups. The first Ind i ans  known to have 

occupied the Sandusky River region in eastern Royce Area 87 were the 

ylandots ,  who d i d  so around 1750. From t h a t  time through the  time of the 

1817 treaty,  there were Wyandots in the  Sandusky River region b u t  there 

were other Indians there at the same time, In the s tudy of Royce Area 

87 prepared by defendant's expert witness, Dr. Voegelin,  which is 

Defendant's E x h i b i t  B-402 and which c o n t a i n s  t h e  most complete 

documentation of Ind i an  l o c a t i o n s ,  there  are references to twelve 

d i f f e r e n t  Wyandot locations a long  t h e  Sandusky River in the years between 

I754 and 1819. 

Some oT these are one-time references to h u n t i n g ,  b u t  several o the r s  

reveal v i l l a g e  s i t e s  of  long  duration at various po in t s  a long  the river 

and near it. However, d u r i n g  t h i s  time, there was an Ottawa v i l l a g e  

located for many years east  .of t h e  mouth of Sandusky River. There 

were also Delawares and Munsees at four different loca t ions  along the 

Sandusky River at various times between 1777 and 1819. Lastly, there 

are numerous references to Mingoes and Mohawks hunting and living along 

the Sandusky River throughout the p e r i o d .  

The evidence reveals that t h i s  same kind of mixed use and occupancy 

w a s  even more pronounced along t h e  Maumee River. Ottawas were located 

at several places along the  middle  and lower Mamee liiver from abou t  
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1760 i n t o  the early 19th century. However, the evidence also  shows 

that Shawnees, Delawares and Munsees, Wyandots and Miamis freely used 

and occupied the Maumee River reg ion  d u r i n g  the l a s t  decade of t h e  

18th century and t h e  e a r l y  years of the  19th century in close proximity 

to the  Ottawas. This concentration of d i f f e r e n t  Indian groups was 

at least part ia l ly  caused by the Indian-American h o s t i l i t i e s  in western 

Ohio during the l a s t  years of t h e  18th c e n t u r y  b u t ,  none theless,  when 

the United Sta tes ,  a t  the 1795 Greeneville T r e a t y ,  recognized t i t l e  in 

the Indians to these areas there  vere several I n d i a n  groups on the  

Marnee River using and occupying t h i s  reg ion  without c l e a r c u t  t r i b a l  

boundaries. 

In t h e  c e n t r a l  and southern portions of Royce Area 87 we find 

evidence of t h i s  same pattern of mixed use  and occupancy. Shawnees 

were congregated i n  towns in southern Royce Area 87 d u r i n g  t h e  1790's 

and early l8OO's, but  there were Wyandot and Mingo settlements nearby. 

In central Royce Area 87, there were b o t h  Ottawa and Wyandot villages 

along t h e  Blanchard River in the early 19th century. 

With such evidence of mixed use and occupancy during the  times 

t h e  relevant treaties were negotiated, we see no basis  for  apportioning 

interests in Royce Area 87 on the bas i s  of geographical division. 

However, we do believe it is necessary to acknowledge t h e  predominant 

association of the Wyandots and Ottawas with Royce Area 87. Th i s  can 

best be accomplished, we bel ieve ,  by apportioning unequal fractions 

of an undivided interest in the  whole of Royce Area 87. In making 
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t h i s  kind of a division we have taken into account such factors as 

the relative numerical incidence of references t o  the  various Indian 

groups, the overall p e r i o d  during which these groups used and occupied 

Royce Area 87, the geographical extent of use and occupancy by these 

groups, and the h i s tor ica l  context of t h e i r  use and occupancy. We are 

unable to rely upon Ind ian  population because of t h e  discrepancies 

in available estimates, the  absence of r e l i a b l e  overall figures f o r  

Royce Area 87, and the fluctuations in population k u r i n g  the  p e r i o d  

considered. 

The evidence establ ishes t h a t  t h e  Wyandot Ind ians  possessed the most 

subs tant ia l  in te res t  in Royce Area 87. The Wyandots were p r e s e n t  wi th i r ,  

Royce Area 87 f o r  the longes t  t i m e .  They were the  predominant Ind i an  g r o u p  

in eastern Royce Area 87 and t h e i r  presence is a l s o  e s t a b l i s h e d  along t h e  

Maurnee River and in south-central Royce Area 87. The Ottawas possessed 

t h e  next most significant in te res t  in Royce Area 87. T h e i r  primary 

presence was along t h e  Maumee River b u t  Ottawas were p r e s e n t  a l so  in 

other regions of Royce Area 87. The Delawares and Shawnees cane l a t e r  

i n t o  Royce Area 87 under  pressure from American t r o c p .  Their presence 

within Royce Area 87 d u r i n g  the t rea ty  p e r i o d  is c lear ly  e s t a b l i s h e d  

but the circumstances of t h e i r  presence warrant o u r  finding t h a t  they 

possessed lesser interests .  

Taking a l l  these factors i n t o  account, inc luding  t h e  t reaty 

language and t h e  d i v i s i o n  of treaty consideration, w e  believe t h a t  a f a i r  

and equitable division of Indian interests in Royce Area 87 consists of 

apportioning a one-half fractional share  in t h e  whole to the Wyandots, 
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a three-tenths fractional share in t h e  whole t o  t h e  Ottawas, and a one- 

tenth f rac t iona l  share in the whole each to t h e  Shawnees and Delawares. 

We believe t h i s  method of apportionment t o  be consistent w i t h  t h e  C o u r t  

of Claim's reasoning in the case of United States  iT. Kickapoo T r i b e ,  

174 Ct. C1. 550 (1966) ( a f f ' g  Dockets 3 1 7 ,  e t  al., 10 i n d .  C1. C ~ m m *  

279 (1962)). 

With respect to Royce Area 88, we believe t h a t  the language of 

the  1817 treaty dictates  division on t he  basis  of equal undivided 

shares of t h e  whole .  In Article 2 of t h e  treaty the Ottawas,  Chippewas 

and Potawatomis j o i n t l y  ceded Royce Area 88. Article 4 d i v i d e d  the 

monetary consideration almost equally among these thrce groups ,  and 

there were no areas w i t h i n  Royce Area 88 gran ted  o r  reserved to t h e  
4 1 - 

Indians by the United Sta tes .  There i s  very little evidence of I n d i a n  

use and occupancy of Royce Area 88. 

We have therefore concluded t h a t  on J a n u a r y  4 ,  1819, the effective 

date of the Treaty of September 2 9 ,  1817, the  Wyandot T r i b e ,  represented 

here by the plaintiffs in Docket 1 4 1 ,  h e l d  recognized t i t l e  to an undivided 

me-ha l f  interest  in Royce Area 87, and the bands of  Ottawas of  the  

Maumee, Blanchard's Fork, AuClaize and  Roche de Boeuf , represented 

here by the plaintiffs in Docket 133-C, h e l d  recognized title to an 

undivided three-tenths interest  in Royce Area 87, excluding, in each case, 

41 In Article 8 of the 1817 treaty there was, however, one section of - 
land granted t o  certain "adopted c h i l d r e n  of t h e  Potawatomy tribe:' to be 
located w i t h i n  Royce Area 88. 
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those areas within Royce Area 87 which had previously been ceded to the 

United States at the 1795 Greeneville Treaty and at the 1808 Brownstown 

Treaty. Furthermore, the Delaware Tribe, represented here by the p l a i n t i f f  

in Docket 27, and the  Shawnee T r i b e ,  represented here by t he  plaintiffs 

in Docket 64-A, each h e l d  recognized title t o  an undivided one-tenth 

interest in the same area as of the  same date.  

We have a l so  concluded t h a t  on January 4 ,  1819, t h e  Potawatomi 

T r i b e ,  represented here by t h e  p l a i n t i f f s  in Docket 15-1, 2 9 4  and 308, 

the bands of Ottawas of t h e  Maumee, ~lanchard's Fork, AuGlaize and 

Roche de Boeuf, represented here by the p l a i n t i f f s  in Docket 133-C, 

and the  bands of Chippewas of the Saginaw, represented here by t h e  

p l a i n t i f f s  in Docket 1 3 - F ,  each h e l d  recognized t i t l e  t o  an u n d i v i d e d  

o n e - t h i r d  in te res t  in Royce Area 88. 

This case may now proceed to a determination of t h e  acreage of t h e  

ceded lands, t h e  fair market value thereof as of January 4 ,  1819, 

t h e  consideration given f o r  t h e  cess ions ,  and a l l  o ther  matters bea r ing  

upon the q u e s t i o n  of defendant's liability to the separate plaintiffs. 

We concur: 

HaigareY Pierce, ~ o m i s s i o n e r  
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Kuykendall, Chairman, concurring.  

The po l i t i ca l  structure of the Potawatomi Ind i ans  during t h e  treaty 

per iod was considered by t h e  Commission in Citizen Band of Potawatomi 

Indians v. United States, Dockets 71, e t  al., 27 Ind.  C1. Comm. 187 (1972). 

In my opinion there was no Potawatomi Tribe  or Bstion d u r i n g  t h e  material 

f I p e r i o d .  My view t h a t  the Potawatomi tribe" was conposed of  politically 

autonomous landowning bands ,  is set  f o r t h  in the d i s s e n t  in t h a t  case. 

I d .  at 328-471. However, s ince the major i ty  found t h a t  any ultimate - 
award to the  Potawatomi plaintiffs h e r e i n  s h o u l d  be  on beha l f  of  the 

Potawatomi Tr ibe  or Nation, I recognize t h a t  I am now bound t h e r e b y  and, 

accordingly, I concur. 


