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RED LAYE BAKD and PETER GRAVES, 1 
JOSEPH GRAVFS and AUGVST K I K G ,  1 
ex r e l .  RED LN:E RiIXP, 1 

Plaintiffs, ? 

v. 

UXITED STATES OF -A!'!ERICA, 

Defendant. 

D e c i d e d :  .'lunc> -11, 1973 

Appearances : 

P i e r c e ,  Commissioner, d e l i v e r e d  t h e  opinion of t h e  Commission. 

T h i s  c l a i m  was b r o u g h t  t h e  ; ? I n i n t i  f f s  f o r  j u s t  compcnsation u n d e r  

t b  F i f t h  Amendrent to t h e  Constitution f o r  c e r t a i n  l a n d s  located in north- 

western  Minnesota which wre a l l e g e d l y  taken by t h e  V n i t e d  Sta tes  without 

the payment of any compensation under  t h e  circumstances hereinafter d e s c r i b e d .  

Under t h e  terms of t h e  Treatv  of F e b r u a r y  2 2 ,  1855,  10 S t a t .  

l and  d e s c r i b e d  by metes and 
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bounds in Artic le  1 of sa id  treaty. The tract so ceded is identified as 

Area 3 5 7  on Royce's Yap of Yinneso ta  1 in P a r t  2 of the 18th Annual 

Report of t h e  Bureau of American Ethnology (1896-1897). 

Under t h e  terms of t h e  T r e a t y  of October 2 ,  1863, 13 S t a t .  667, t h e  

Red Lakc and  Pemhina Bands of Chippewas ceded to t h e  C n i t e d  S t a t e s  a 

large t r a c t  d e s c r i b e d  hy  netes  and bounds  in Article II o f  s a i d  t r e a t y .  

Thc t r a c t  so c ~ d c d  is i d e n t i f i e d  as Area  445 on Royce's Yap of Ninnesota 

1 

The  u n c e d t d  a rea  s i t u a t e d  bt3tween t h e  Canadian b o r d e r  on t h e  north, 

t h e  bounda ry  of t h e  area ceded u n d e r  t h e  1855 treaty on t h e  east  and 

south, and t h e  h o u n d n r v  of t h r  arca c e d e d  u n d e r  t h e  1863 t r ea ty  on t h e  

west became t h e  original Kcd T.nke I n d i a n  Reservation. The o r i g i n a l  

rcscrvation is i d e n t i  f icJ as  Area 446 on Rovce's Mao of Yinnesota 1. 

Tn Article h o f  t h e  2863 t r c a t v  this unceded area was re fe r red  t o  as 

I P I I t h e  reservation, and thercafter w a s  r e g a r d e d  by t h e  U n i t e d  S t a t e s  and 

t h e  Indians a s  cons t i  t u t i n r  t h e  Red Lake Reservation. See Chippewa - 
I n d i a n s  of Yinnesotn v. I ' n i t e d  S t a t e s ,  301 U.S. 358, 373 ( 1 9 3 7 ) .  

Suhsequentlv, s u r v e y s  were r u n  t o  demarcate t h e  reservation and t h e  

a d j o i n i n g  areas ceded  to the U n i t e d  States i n  1855 and 1863. 

A survey, app roved  J u n e  2 1 ,  1872,  of t h e  western boundary of t h e  

reservation e r roneous lv  e x c l u d e d  3 9 , 7 5 0 . 5 5  acres of l a n d  f rorn the  

reservation. T h i s  t r a c t ,  h e r e i n a f t e r  referred t o  as Tract C ,  is a 

10% narrow piece of l a n d  abou t  57 miles long from n o r t h  to s o u t h  and 
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from a fraction of a mile t o  about 3 miles w i d e .  Tract C runs from the  

Canadian border in Township 164 North ,  Range 36 West, south t o  the main 

channel of the  Thief  River in Township 1 5 7  K o r t h ,  Range 4 2  Wcst. 

Another s u r v e y ,  approved December 1 7 ,  1 8 7 5 ,  o f  t h e  eastern boundary 

of t h e  reservation erroneously excluded 1 2 , 7 2 7 . 3 4  acres of l a n d  from the 

reservation. T h i s  tract, hereinafter referred to as Trac t  A ,  is o long 

narrow triansular t r a c t  beginning i n  t h e  n o r t h  with n h n s c  a b o u t  1 mile 

wide on a branch  of t he  Black River in Township 1 5 7  Nor th ,  Range 27 

\ J e s t ,  and extending  southwesterly f o r  a p p r o x i m a t e l y  60 miles to a p o i n t  

in Township 148 N o r t h ,  Rangc 3 3  West . 
The lands so e x c l u d e d  from t h e  reservation by reason of these 

erroneous surveys were d i s p o s e d  of by t h e  U n i t e d  S t a t e s  as public l a n d s  

on various d a t e s ,  by g r a n t  to t h e  S t a t e  of ? l inneso ta  as swampland, o r  

school  sections 16 and 36, or indemnity l a n d ,  and to i n d i v i d u a l s  hy  

p a t e n t s  u n d e r  t h e  p u b l i c  l a n d  laws. 

A t h i r d  s u r v e y ,  approved November 23, 1885, of t h e  s o u t h e r n  boundary 

of t h e  reservation erroneously i n c l u d e d  31,933.96 acres of Royce Area 

357 within Royce Area 4 4 6 .  T h i s  t r a c t ,  hereinafter re fer rcd  to as 

T r a c t  B ,  i s  a rectangular s t r i p  of l a n d  approximatelv 2 miles w i d e  and 

26 miles l o n g  extending a l o n g  and just i n s i d e  t h e  short s o u t h e r n  boundary 

of Royce Area 4 4 6  between Ranges 3 3  a n d  38 West. I h d e r  t h e  terms of t h e  A c t  

of January 1 4 ,  1889, 25 Sta t .  6 4 2 ,  a portion (identified as Area 706 on 

Royce's Man of Yinnesota, Xorthern P o r t i o n ,  and i n c l u d i n g  Tract R) w a s  

ceded  to t h e  United S t a t e s .  The lands within Tract  B were t h en  p u b l i c  

l a n d s  and were d i s p o s e d  of as such by t h e  United S t a t e s .  
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Several matters present in t h i s  claim are not  in d i s p u t e  between 

thc parties and ,  therefore,  require no amplification in t h i s  opinion. 

Both  parties agree t h a t  t h e  surveys were erroneous and t h a t  t h e  number 

of acres exc luded from the reservation by reason o f  the  erroneous surveys 

comprised 1 2 9 7 2 7 . 3 4  acres i n  Trac t  A and 3 9 , 7 5 0 . 5 5  acres in Tract C. 

The parties a l so  agree t h a t  t h e  m e d i a  valuation d a t e s  and t h e  value of 

the  l a n d s  located within T r a c t s  A and C are as s e t  f o r t h  in f i n d i m  of 

f a c t  7, i n f r n .  Furthermore, b o t h  parties agree t h a t  t h i s  phase  of t h e  

proceedings unde r  t h i s  c h i n  d o c s  n o t  i n v o l v e  T r a c t  B which was i n c l u d e d  

* 
within Royce Area 446 by  reason of t h e  erroneous 1885 survey .  

Those matters remai t r ing  a t  i s s u e  in t h i s  p roceed inq  are  l e g a l .  The 

bas ic  i s s u e  is whether thc  disposition hy t h e  Un i t ed  S t a t e s  of t h e  Trac t  

A a n d  T r a c t  C innr!s c o n s t i t u t t d  a taking u n d e r  the.  F i f t h  tlmendment. I n  

addition, t h r  d e f e n d a n t  h a s  ra i sed  c e r t a i n  d e f e n s e s  which we must evaluate. 

Wc will f i rs t  d i ~ c r i s s  these d e f e n s e s .  

In connection w i t h  T r a c t  C, t h e  d e f e n d a n t  u r g e s  t h a t  t h e  Red Lake 

Rand h a w  ~reviouslv r ecovered  i n  a s u i t  h e f o r e  t h i s  Commission f o r  t h e  

va lue  of T r a c t  C on t h e  b a s i s  of aboriginal ownership. Defendant 

argues t h a t ,  by virtue of t h e  e r roneous  1872 su rvey  of t h e  wes t e rn  

boundarv of t h e  reservation,the lands comprising Tract C became a part 

of  Royce Area 445 which had been ceded to t h e  United S t a t e s  bv t h e  Red 

* The plaintiffs a s s e r t  t h a t  T r a c t  R is an o f f s e t  matter. The defendant 
asser t s  t h a t  Trac t  R is a p a r t  of t h e  accounting claims in Docket 189-A 
and 189-B. 



Lake and Pembina Bands under  the T r e a t y  of October 2 ,  1863, s u p r a .  There-  

fo re ,  when the Commission de te rmined  in Dockets 18-A, e t  a l . ,  Red Lake Band 

v. Uni ted  Sta tes ,  6 Ind .  C1. Corn. 2 4 7  ( 1 9 5 8 ) .  rev'd in part on other  

g r o u n d s ,  164 Ct. Cl. 389 ( l 9 6 4 ) ,  t h a t  the Red Lnkc Rand h3d a b o r i g i n a l  

t i t l e  t o  t h e  Minnesota portion of Royce i i r ~ 3  445 f o r  which they later 

were awarded $0 .45  p e r  ac re ,  t h e  p l a i n t i f f  hand was compensated f o r  

Tract C ,  and any  c h i n  f o r  Trac t  C i s  - r k l s  j u d i c a t n .  

We d i s a g r e e  with t h i s  r e a s o n i n g .  I n  Docket 1 8 - A  t h e  Red Lake Band 

received additional compensation f o r  a portion of t h e  l a n d s  described by 

metes and bounds in Article I1 of t h e  1863 t r e a t y  of cession. In o u r  
f 

d e c i s i o n  i n  Docket 18-A, we d i d  n o t  s u b s t i t u t e  Royce Area 445 for the 

treaty description of the cession. The 39 ,750 .55  acres comprising 

Tract C were not p a r t  of t he  cession as d e s c r i b e d  in A r t i c l e  I1 o f  the 

1863 treaty and,  the re fo re ,  were not involved i n  Docket  18-A. The 

erroneous s u r v e y  i n  1 8 7 2  d i d  not a l t e r  t h e  boundaries of t h e  cession 

d e s c r i b e d  9 years  be fo r e  i n  t h e  t r e a t y .  T h u s ,  t h i s  claim f o r  t h e  Tract 

C lands is no t  - #  res judicata because i t  was not a part of the claim in 

Docket 18-A. 

wi th  respect to Tract A ,  the defendant al leges  t h a t  t h e  value of 

Tract A s h o u l d  b e  considered i n  t h e  p roceed ings  in Dockets 189-A and 

189-B, consolidated,which dockets involve an accounting by t h e  defendant 

f o r  sales of land and timber from Royce Area 706, ceded pursuant to t h e  

terms of t h e  Act of January 1 4 ,  1889, s u p r a .  
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Tract A,  however, had been  erroneously excluded from the Red Lake 

Reservation by reason of t h e  erroneous survey in 1875. Therefore, it 

c e r t a i n l y  could n o t  have been ceded as  p a r t  of t h e  reservation 14 years 

la ter .  S i n c e  the accounting claims in Dockets 189-A and 189-B involve 

those lands ceded p u r s u a n t  t o  t h e  1839 agreement, t hose  claims do no t  

involve t h e  l a n d s  comprising Tract A .  

The plaintiffs' claims t o  b o t h  Trac t  A and Tract  C a r e ,  therefore ,  

properly a t  i s s u e  in t h i s  docket. 

The b a s i c  question h e r e i n  i s  whether t h e  disposition by t h e  United 

S t a t e s  of t h e  l a n d s  comprising Tracts  A and C r e s u l t e d  i n  a taking of 

s a i d  l a n d s  under t h e  F i f t h  Amendment. The law on this issue is clear. 

D i s p o s i t i o n  by t h e  U n i t e d  S t a t e s  of I n d i a n  l ands  e r roneous ly  surveyed 

has consistently been  h e l d  to constitute a taking u n d e r  t h e  F i f t h  Amendment 

in situations where t h e  Government made no attempt to give t h e  I n d i a n s  

any rompensation. - See U n i t e d  S t a t e s  v. Creek K a t i o n ,  295 U.S. 103, 109- 

11 (1935) ;  T h r e e  Affiliated T r i b e s  of t h e  F o r t  B e r t h o l d  Reservation v. 

United S t a t e s ,  1 8 2  Ct. C L .  5 4 3 ,  555 n. 2 (1968) ( a f f ' g  in part, rev 'g  

i n  p a r t ,  Docket 350-F, 16 Ind. C 1 .  Comm. 341 (1965) ) .  

The d e f e n d a n t  attempts t o  analogize t h e  facts g i v i n g  rise to t h e  

claim in t h e  i n s t a n t  case and t h e  fac ts  in t h e  case of United S t a t e s  v. 

Creek Nat-ion,  192 Ct. Cl. 4 2 5  (1970) ( a f f ' ~  in p a r t ,  rev'g in part, Docket 

167,  21 1nd. C1. Comm. 278 (1969)).  This attempted analogy is invalid 

s i n c e  the  Court of Claims in that case reversed the Commission's a l l o w -  

ance of j u s t  compensation on t h e  ground that t h e  issue w a s  - res iudicata. 



Furthemore, aa to  the Court's affiroaace of the b a i s s i o n ' s  finding 

of mutual mistake, the  facta i n  the Creek c u e  vare clearly diaciaguirh- 

able from those in  the ins tant  case. In the  Creek case, the ceiwiocl 

agreement follwed the  erroneous survey and, i n  effect ,  confirmed i t .  

The m t u n l  mistake arose i n  the agreement because both partierr believed 

the  prior survey was correct. In  t h e  i n s t a n t  case the cessions (by the 

1855 a d  1863 treatfee) preceded the erroneous surveys. I t  is not pousibla 

for  a subsequent unilateral mistake to relate back to a prior agreement. 

Accordingly, it is our conclusion that the l a n d s  comprising Tracts 

A and C were taken by the defendant without the payment of any caarpenaation 

when the defendant disposed of said lands to th ird  parties.  The disposi-  

t i o n  of s a i d  lands constituted a taking under t h e  F i f t h  Amendment and the 

p l a i n t i f f s  are therefore entitled to just compensation for said lands. 

Interest or its equivalent from the d a t e  of taking to the d a t e  of 

payment is a part of just compensation. Interest at the rate of 5 percent 

per annun is the a p p r o p r i a t e  rate  to express the measure of just compensa- 

tion. See Ponca Tribe of Indians v. United Sta te s ,  Docket 323, 28 Ind. 

Cl. Conm. 335, 344 (1972);  Three A f f i l i a t e d  Tribes of the Fort Berthold 

Reservation v ,  United Sta te s ,  Docket 350-F, 28 Ind. C1. Corn. 264, 300-301 

(1972). 

In the conclusions of law which follw our f i n d i n g s  of f a c t ,  we have 

ca lcu lated  the amounts due the p l a i n t i f f  as j u s t  compensation for the 

period from the median dates of disposal agreed upon by the part iea  through 

March 31, 1973,  t o  which should be added simple interest at the  rate of 

5 percent per annum on the principal sum to the date of payment. 
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This case may now proceed to a determination of the o f f se t s ,  if any, 

to which t h e  d e f e n d a n t  may b e  entitled under  this claim. 

~ a r g k e  t H. Fierce,  commissioner 

We concur:  

- 
Jerome K. Kuvkendall, Chairman 


