
SAN PASQUAL BAND OF MISSION INDIANS ) 
OF CALIFORNIA, ET AL., 1 

1 
P l a i n t i f f s ,  ) 

1 
v . 1 

1 
THE UNITED STATES OF A H M I C A ,  ) 

1 
D e f e n d a n t .  ) 

D e c i d e d :  June  2 1 ,  1973 

Appearances: 

F e r r i s ,  Weat h e r f o r d ,  B r c n n a n  & Lcrg,  and 
A r t h u r  J .  Gajarsa, Attorneys f o r  t h e  
Plaintiff, San Pasqual Band of X i s s i o n  
I n d i a n s .  

M i l t o n  E .  I J a n d ~ r ,  w i t h  whom was A s s i s t a n t  
Attorney General C l y d c  0.  Mar t z .  Wilma C. 
M a r t i n  a n d  B e r n a r d  M .  Ncwburg were on t h e  
B r i e f ,  

O P I N I O N  OF THE COMMISSION ON PLAINTTFF'S YOTION 
TO F I L E  AAXENDED PETITIO?; OR TO TNT'IIKVEKE 

B l u e ,  Commissioner, delivered t h e  o p i n i o n  of the Commission. 

The No t ion  

The Commission h a s  before i t  a motion f i l e d  o n  A p r i l  5 ,  1971, by t h e  

San Pasqual Band of Mission I n d i a n s  of California, t h r o u g h  i t s  attorneys, 

Ferr is ,  Weatherford, Brennan and  ier+ The motion is f o r  l eave  t o  f i l e  

an amended petition, or alternatively, to f i l e  a petition of i n t e r v e n t i o n ,  

and t o  intervene. 
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For the  reasons s t a t ed  h e r e i n ,  t h e  motion to f i l e  an amended p e t i t i o n  

is granted by t h e  accompanying o r d e r ,  and t h e  alternative motion to inter- 

vene is d e n i e d .  

Background 

This proceeding ar i ses  from a p e t i t i o n  timely f i l e d  on November 6 ,  

1950, by for ty - s ix  bands  of m i s s i o n  I n d i a n s ,  unde r  Docket 80, Baron Long.  

e t  al. v. U n i t e d  S t a t e s .  The San P a s q u a l  Band w a s  one of t h e  o r i g i n a l  

p l a i n t i f f s .  An amended petition, f i l e d  on August 10, 1951,  a l s o  named 

t h e  San P a s q u a l  Band as n p a r t y  plaintiff. 

By Commission order  of  J a n u a r y  11, 1955, t h e  second and t h i r d  counts 

of t h e  amended petition o f  August 10, 1951,  r e l a t i n g  t o  certain l a n d  and 

water r i g h t s  c la ims,  were o r d e r e d  t o  be severed from t he  o t h e r  claims, 
11 - 

and set  f o r t h  in a separate petition u n d e r  Docket K O .  80-A. O n  A p r i l  4 ,  

1960, t h e  water r i g h t s  c la ims  of t h e  t h i r d  c o u n t  of t h e  1951 petition, 

were r c f i l e d  a s  Docket 8 0 - A ,  through a n  amended and  supplemental petition 

in t h e  name of t h e  f o r t y - s i x  bands .  

San Pasqualts attorney contract expired on August 31, 1961. Throughout 

t h e  l i a b i l i t y  h e a r i n g s ,  which were h e l d  in 1965 and 1966, the  San Pasqual 

Band was without l e g a l  representation. 

Dur ing  those hea r ings ,  t h e  water r i g h t s  c la ims of only t h e  La J o l l a ,  

Rincon ,  Pauma, Paln, and Soboba bands  were p r e s e n t e d ,  by t h e  attorneys f o r  

I /  A second,  amended and  supplemental petition, in the name of the forty- - 
s i x  bands, was f i l e d  i n  Docket 80, on January 1, 1960. 



those f i v e  bands. Their proposed f indlags  of fact and brief vere f i l ed  

on January 18, 1968, in the captioned name of the for tys ix  banda, 

although only those f i v e  bands were i d e n t i f i e d  therein aa c l a ~ n t s .  

Oral argument was heard in Februsry, 1969. 

The San Pasqual Band was not again o f f i c i a l l y  represented by 

attorneys in this matter, until March 17,  1971, vhen its contract with 

Ferris,  Weatherford, Brennan 6 Lerg was approved by the Secretary of 
2/  - 

the  Interior. The Son Pasqiial Band al leges  that it was not informed 

or aware of its statutory r ight  to be supplied w i t h  water, or that it 

had a va l id  claim against the United States for Loss of water, until 

1970, when its attorneys discovered the legoi grounds for its claim. 

while researching reservation right of way disputes. 

The defendant responded i n  opposition to  t h e  subject m t i ~ n ,  0x1 

April 28, 1971. The San Pasqual Band f i l e d  a sur-response on June I, 
3/ - 

1971. On January 1, 1973, San ~asqual's new counsel, Arthur J. Cejarsa, 

f i l e d  a supplemental memorandum i n  support of t h e  motion. The defendant 

responded in opposition, on January 23, 1973. 

The San Pasauai Claiws 

The Saa Pasqual Band bases its claims on the  breaath of the p e t i t i o n s  

herein, upon the impl ied reservation of water r ights  under the Winters 

2/ The assignment of that contract. to Arehur J. Cajarsa, Esg. ,  was 
C 

approved by the Secretary of t h e  Interior on July 9, i972. 

3/ See n.2, supra. 
.111 
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41  - 
Doctrine, and upon 5 8 of t h e  Mission I n d i a n  Relief Act  of January  1 2 ,  

1891, 26 S t a t .  712, 714 .  

The lat ter  Act provides in pertinent part t h a t  p r i o r  to t h e  issuance 

of a p a t e n t  f o r  a n y  I n d i a n  r e s e r v a t i o n  u n d e r  t h e  A c t ,  t h e  Secretary of 

t h e  Inter ior  may a u t h o r i z e  a n y  citizen t o  construct a flume, d i t c h ,  

canal ,  p i p e ,  o r  o t h e r  appliances f o r  conveyance of water across  s u c h  

reservation, upon t h e  condition t h a t  t h e  I n d i a n s  s h a l l  at a l l  times be 

supplied w i t h  s u f f i c i e n t  water f o r  irrigation and domestic purposes .  

Although t h e  A c t  does  n o t  s p e c i f y  t h e  sou rce  of t h e  water t o  be s u p p l i e d  

t o  t h e  I n d i a n s ,  t h e  o b v i o u s  source  would seem to be  t h e  water t h u s  con- 

d u c t e d  across  t h e  reservation. 

San Pasqual a l l eges  t h a t  t h e  d e f e n d a n t  was a p a r t y  t o  an  1894  con- 

tract p r o v i d i n g  f u r  a cana l  d i v e r t i n g  water from t h e  San Luis Rey River,  

across the  P o t r e r o  (now L a  Jo1la)and  Rincon reservations, and t h a t  as a d i r e c :  

resu l t  , the diversion e x t e n d e d  across t h e  unpatented San Pasqual l a n d s  

in 1895. No water was p r o v i d e d  f o r  San  P a s q u a l  as r e q u i r e d  by t h e  

Mission I n d i a n  Relief A c t .  San P a s q u a l  a l l eges  t h a t  under  t h e  A c t ,  it 

is e n t i t l e d  t o  water t h u s  d i v e r t e d  from t h e  San L u i s  Rey River  by t h e  

Escondido Cana l ,  and t h a t  t h e  d e f e n d a n t  is liable f o r  damages, inter a l i a ,  

f o r  failure to asser t  and enforce  s a i d  r i g h t .  

Notice of t h e  San Pasqual C l a i m s  

In our o p i n i o n  t h e  defendant h a s  been given  s u f f i c i e n t  information 

4 /  Winters v. United S t a t e s ,  207 U S .  564 ( l gO8) .  - 



by the prior petitions in this proceeding to put it on notice t h t  chi.8 

vere being made, or might be made for damages to  the San Pasqua1 Band's 

water rights.  

As stated previously here in ,  the San Pasqual Band was specifically 

named as a party p l a i n t i f f  in t h e  caption of each of the prior petitions 

in Docket Nos. 80 and 80-A. The amended petitions of August 10, 1951. 

and A p r i l  4, 1960, both allege, inter a l i a ,  that  throughout t h e  lands 

taken from t h e  p l a i n t i f f s  were numerous stream, r i v e r s ,  lakes and 

other sources of water t o  which plaintiffs vere entitled by reason of 

aboriginal occupancy, t i t l e  and ownership ,  and i n  respect to reservation 

lands, by reason of equitable or beneficial title, and that  t h e  defendant 

has failed and refused to protect their rights there in ,  and has permitted 

persons to  d r i l l  wells or divert  water from sources which p l a i n t i f f s  were 

legally e n t i t l e d  to have secured and maintained for themselves. The 

emphasized portions of the petitions are broad enough to encompass San 

Pasqual's claims. 

Furthermore, t h e  Government can x charged w i t h  n o t i c e  of t h e  

possibility of San Pasquai's claims through its author i ty  as administrator 

of Indian Affairs, through its enactment of t h e  Hission Indian Relief 

Act, and through its whole course of a c t i o n  condoning and adminfstering 

the d iver s ion  of San Luis Rey River waters ia ap?arent derrogation of 
s/ 
I 

t h e  plaint  i f f  s' water r ight s .  Defendant's Exhibit 1 evidences that 

5/  See Snoguahfe Tribe of Indians v. Gnited States,  178 C t .  C1. 570, 
w 

588; 372 F.2d 951 (i967). r w ' g  Docket 93, 9 ind .  Ci. C a m .  25 (1960). 
15 Id. C1. Caxm. 267 (1965). 



Lhc defendant was aware of t h e  provisions of the Mission Ind ian  Relief 

A c t .  The e x h i b i t  c o n t a i n s  a copy of t h e  1894 contract between the  

Escondido Irrigation D i s t r i c t  and t h e  defendant f o r  construction of the 

diversion canal from the San L u i s  Rcy River across the Pot rero  and 

Rincon Reservations. The s u r e t y  resolution a t t ached  there to ,  makes 

specific reference t o  t h e  provisions of section 8 of t h e  Miss ion  I n d i a n  

Relief A c t .  T h e  c o n t r a c t  p r o v i d e d  f o r  s u p p l y i n g  t h e  Po t r e ro  and Rincon 

I n d i a n s  with water from t h e  c a n a l .  Although t h e  cana l  a l s o  crossed t h e  

San Pasqual  reservation, no similar provision was made f o r  s u p p l y i n g  

water t o  t h e  Snn Pasqual Band,  as r e q u i r e d  by t h e  Miss ion  I n d i a n  Relief 

Act .  

Thc  San P a s q u a l  c l a i m s  arc t h u s  seen t o  a r i s e  fro-  and t o  "relate  

back" to, t h e  o r i g i n a l  pleading h e r e i n ,  within t h e  meaning of t h e  I n d i a n  

Claims Commission General R u l e s  of P r o c e d u r e ,  Xule  1 3 ( c ) .  

T h e  ~cfcndant's Contentions 

I n  i t s  r e s p o n s e s  iil  opposition t o  t h e  s u b j e c t  motion, and t o  t h e  

movsnt ' s  supplemental rncnorandum i n  s u p p o r t  t h e r e o f ,  the defendant h a s  

r a i s e d  3 number of o b j e c t  i o n s  w h i c h  i n  o u r  o p i n i o n  f o m  a n  insufficient 

b a s i s  for d e n i a l  of t h e  motion. 

The d e f e n d a n t  c o n t e n d s  t h a t  by f a i l i n g  to appear a t  t h e  1968 

calendar conference ,  s c h e d u l e d  in accordance with 25 U.S .C .  7Uv-l(a), 

t h e  San Pasqual Band v o l u n t a r i l y  submitted itself to t h e  prohibition 

c lause  of 25 U.S.C. 7011-l(b). The defendant f u r t h e r  con tends  t h a t  

t h i s  Commission is without j u r i s d i c t i o n  to hear cases not  calendared 



!i/ 
prior to December 31, 1970, as required by 25 U.S.C. 70v-l(a). The 

contentions are without merit. 

25 U.S.C. 70v-l(a) provides that not later than one year after 

April 10, 1967, the Commission shall prepare a trial calendar which 

will set a date, not Later than Decmber 31, 1970, for the trial of 

each claim pending before the Coaunission. 25  U . S . C .  70v-l(b) provides 

in pertinent part: 

If a claimant fails to proceed with the t r ia l  of 
its claim on the date set for that purpose, the 
Corniaission shall enter an order dismissing the claim 
with prejudice unless for good cause the Conmission 
grants a continuance, which continuance shall be for 
a period of not more than s i x  months. No further 
continuances shall be granted upon motion of the 
same party except upon a showing that  unforeseeable 
events beyond the control of the party have occurred 
which make i t  Imperative that  such further continuances 
be granted, and in no event shall such further con- 
tinuances exceed an aggregate of s ix  months. 

The statute does not preclude the hearing of evidence in this 

situation. Neither the Commission nor the San Pasqual B a d  was aware 

of the latter's claim at the tfme of t h e  i968 calendar conference. 

Furthermore, at the tfme of the conference, the San Pasqual Band was 

without legal counsel, had no knowledge of the statute, and had no 

notice of the conference. Thus, through no fault of tire Commission 

or of the p l a i n t i f f ,  no date was set for c r i a i  of the San fasqual 

claims. The plaintiff's claims mey not be dismissed for failure to 

6 /  The statutory provisions here referret ;o were in effect w!-iea the subject - 
motion was f i l e d ,  taviag been added as seczxna 27(a) m d  (b) of the Indian 
Claims CoraPission Act  by the Act of &rLi ;i, L967, ?.L 90-9 (81 Stat* 11). 
These provision8 are ao laager in effecz, ;-.av:ag been rzu?erseded by section 
3 of the Act of March 30, 3 7 2 ,  ?.L, 92-265, 3; y e t  3.-Lnted in the code, 
which contains new requiraizenes in s e c t x z k  37{&; ad 3)  governing the 
preparation of trfai caieaaars and the r ' a L ~ r t  of a chiorant to  proceed with 
trial ,  



comply with a trial date which was never s e t .  

458 

Under such circumstances 

25 U.S.C. 70v-l(b)  is inappl icable .  

It is manifest t ha t  the San Pasqual Band has not had its day in 

c o u r t .  The broad mandate of t h i s  Commission to d e c i d e  all timely 

filed claims, requires tha: these claims be heard .  We are f u l l y  

mindful of the  limited l i f e  s p a n  o f  t h i s  Commission and of  t h e  

exigency f o r  speedy completion of a l l  pending cases.  However, as we 

stated under related circumstances in StKallam T r i b e  o f  Indians v. 

7 1  
United States:. 

...[ It] i s  t h e  op in ion  o f  t h e  C o m i s s i o n  t h a t  while 
the  disposition of a l l  pending Indian claims m u s t  be 
expedited, we m u s t  at t he  same time be cons t ra ined  
by t h e  ncccssity of deciding such claims on t h e  
f u l l e s t  possiblc record and i n  j u s t i ce  to t h e  Indian 
claimants. +c*k We, t h e r e f o r e ,  cannot  allow a desire 
f o r  cxpcdition in e f f e c t  to deny a petitioning Ind ian  
t r i b e  i t s  day in c o u r t .  

' f i e  de fendan t  argues t h a t  i f  the San Pasqual Band has no t  had 

i t s  day in c o u r t ,  it has  at l e a s t  had an o p p o r t u n i t y  to have its day 

in court d u r i n g  t h e  many years s ince t h e  o r i g i n a l  petition was f i l e d  

h e r e i n .  We are n o t  so  persuaded. There is no evidence t h a t  t h e  

band's a t t o r n e y s  at the o u t s e t  of  these proceedings  ever informed 

t h e  band o f  the claims i t  now seeits to asser t ,  o r  ever actively 

asserted thosc  claims. From 1961 to 1971 the band was without 

legal representation in these proceedings .  Under the circumstances 

cannot  t h a t  the  

have i t s  day in c o u r t .  

band has  here t o f o r e  had oppor tun i ty  

7 /  Docket  1 3 4 ,  Order of  Kay 15, 1968, reopening the  record to permit - 
additional evidence on valuation (1968). 



The d e f e n d a n t  a l s o  c o n t e n d s  t h a t  t h e  s u b j e c t  m o t i c m  s h o u l d  bc  

den i ed  on t h e  t h e o r y  t h a t  t h e  proposed  amended pctition s e t s  f o r t h  a 

new cause of a c t i o n  which  i s  b a r r e d  hy  25 U . S . C .  5 70k. We disagrcr. 

T h a t  s t a t u t e  p r o v i d e s  thclt  no clLiin;  c l c c r u i i ~ g  after August 13,  194h ,  

s h a l l  be  c o n s i d e r e d  by t h e  Commissi t )n .  Wc hi~vtb p o i n t c d  o u t  in our 

d i s c u s s i o n  of " ~ o t i c c , "  s u p r a ,  t h a t  t l ~  clc~irr:s  sct  f o r t h  i n  t tw pro-  

p o s e d  amended petition d o  not  cons t  i t u w  a ncw c m s c  o i  x t i o n  h u t  

r a ther  r e l a t e  back to t h c  earlier petitions h e r c i n .  

The d e f e n d a n t  f u r t h e r  c o n t e n d s  t h a t  the. same s t a t u t e  b a r s  the 

plaintiff from developing e v i d e n c e  o f  c o n d i t  i o n s  subsequent to 1946 .  

Again we d i sag ree .  It appears  t h a t  t h e  S'ln Pasc;ual c l a i m s  i ~ ~ v o l v c  a 

continuing cause  of action w h i c h ,  w h i  l c  a c c r u i n g  p r i o r  t o  1 9 4 6 ,  h a s  

continued thereafter. U n i t c d  S t , l t c h s  v .  S c w t m r n  Utc T r i b e  
_I*-CIIC------ t 

1 9 1  Ct. C 1 .  1 a t  31,  4 2 3  F.2d 3 4 6 ,  a t  3 6 2 - 3 6 3  (1970)  o n  n p p c n l  o f  

Ind .  C 1 .  Comrn. Docket & u .  328  (17 I n d .  C L  Corn. 28 (1966) ,  2 1  i n d .  

Cl. Corn. 268 ( l 9 6 9 ) ) ,  rev% on o t h e r  g r o u n d s ,  402 U.S. 159 (1971). 

Finally, t h e  d e f e n d a n t  c o n t e n d s  t h a t  t h e  S ~ H  i'ilsqucj 1 Barld alleges 

no spec ia l  interest i n  t ! ~  S;m h i s  Key i i ivcr waters c:lain;cd by t h e  

o t h e r  plaintiffs. T h e  d e f e n d a n t  a rgues  t h a t  t h e  Snn P a s q u a i  claims 

I I  s h o u l d  t h e r e f o r e  'he d e n i e d  because t h e y  d u  n o t  lie i n  t h e  sane s u b j e c t  

matter as t h e  o the r  p l a i n t i f f s ,  n a m e l y ,  t h e  San L u i s  Rey River  waters. t t  

T h e r e  are t w o  f a l l a c i e s  in t h i s  argunent. F i r s t ,  a s  wc have shown i n  
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San Lui s  Rey River  water. Rather  t h e  1951 and 1960 petitions refer 

numerous streams, r ivers ,  lakes and o t h e r  sources  of water to which 

t h e  p l a i n t i f f s  were e n t i t l e d ,  and t o  d i v e r s i o n s  of water from sources  

which p l a i n t i f f s  were l e g a l l y  entitled t o  have secured and maintained 

f o r  themselves. S e c o n d l y ,  t h e  San P a s q u a l  Band does i n  f a c t  a l lege 

a r i g h t  to t h e  San  L u i s  Rey River water b o t h  unde r  t h e  Win te r s  Doctrine 

and u n d e r  t h e  M i s s i o n  I n d i a n  Relief A c t .  

Amended Petition v .  Intervention 

S i n c e  t h t  San  P a s q u a l  Band h a s  been a p a r t y  p l a i n t i f f  t o  these 

p r o c e e d i n g s  from t h e i r  i n c e p t i o n ,  it follows t h a t  a n  amended petition, 

rather t h a n  intervention is  t h e  p r o p e r  p r o c e d u r e .  

For t h e s e  r easons ,  by t h e  accompanying o r d e r ,  t h e  s u b j e c t  motion 

to f i l e  a n  amended petition is granted, and  t h e  a l t e r n a t i v e  motion to 

in tcrvcnc  is d e n i e d .  

We Concur :  

Jerornc K. Kuykendall, Cha i rman  

6 o h d T .  Vance. Commissioner 

e, Commissioner 


