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Vance, Commissioner, delivered tiie o p i n i o n  of the  Conmission. 

This is an action for  just c o n p c n s a t i o n  under tne Fi f th  Aorendment 

of the C o n s t i t u t i o n  for the t a k i n g  of reservation lands of tne Lower 

Sioux Indian Community in Xinnesota, e t  31., itnrrwn herein as the 

Sisseton and Gahpeton Sioux Bands of Indians.  The reservation was 

known as t h e  Deviis Lake Reservation i n  Sorth Dakota. The taking occurred 

BS a r e s u l t  of d i s p o s a i s  of such land by tire L'nited States without the 

consent of t h e  bands, and inciuded cer ta in  ianc? excluded from the rcserva- 

tion by erroneous survey i n  1875. 

Plaintiffs f i l e d  a ~ i m e i y  c laia in two parts on August li, 1951. The 
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F i r s t  Claim concerned certain lands l y i n g  on both sides of the Minnesota 

River in Minnesota and South  Dakota. The Second C l a i m  was f o r  an 

accounting by defendan t  as to all of t h e  plaintiffsi p r o p e r t y ,  real or 

personal. An accounting r e p o r t  was f i i e d  by defendant  in June 1960 to 

which exceptions were f i i e d  by plaintiffs in Septeinber 1968. 

On October 6 ,  1 9 6 9 ,  t h e  plaintifis f i l e d  t w o  amended petitions, t h e  

ef fect  of which w a s  to s t a t e  a claim f o r  j u s t  conper,sation under the 

F i f t h  Amendment f o r  t h e  tak1r.g of l and  and the use of l a d  forming p a r t  

of t h e  Devils Lake I n d i a n  Reservation in Xorth Dakota, e s t a b l i s h e d  f o r  

plaintiffs by a r t i c l e  4 of t h e  T r e a t y  of February  19, 1867,  15 Stat. 505. 

The Commission c o n c l u d e d ,  cn December 10, 1969, t h a t  t h e  two additional 

claims were asserted in the  broad  language  o f  t h e  

22  Ind.  C 1 .  C o m ~  226 ( 1 9 6 9 ) .  

The parties subsequently attended a p r e t r i a l  

o r i g i n a l  Second Claim. 

conference on March 1 2 ,  

1970. By p r e t r i a l  order  d a t e d  March 2 5 ,  1970, the  Commission ordered t h a t  

t r i a l  be  limited t o  t h e  i ssues  of liability, the measure of damages or 

compensation, and vaiuation of the p r o p e r t y  in q u e s t i o n  at Devi l s  Lake. 

Further, t h e  Commission determined t h a t  the  s u b j e c t  matter of t h e  

t r i a l  pertained to c e r t a i n  itens, ail arising under  t h e  acquisition o r  

loss of t h e  Devi ls  Lake  Reservation in Sorth aakota, sometimes referred 

to as the  For t  Totten Indian Reservation, as  follows: 

1. Claim f o r  u s e  of 11,426 acres f o r  a military 
reserve (1867-1890). 
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2. Claim for 64,000 acres excluded frola the 
reservation by erranew survey in 1875. 

3. Clalm for Sect ions  1 6  and 36 i n  each tawnship 
of the reservation, or lands i n  u e u  thereof, g r a n t e d  
to the State of North Dakota by Section S of the Act 
of A p r i l  27, 1904, c. 1620, 33 S t a t .  319. 

4. Claim f o r  n o t  t o  exceed 900 acres  reserved 
f o r  church, a d s s i o n ,  and agency purposes and 1,600 acres 
rese rved  f o r  the Fort T o t t e n  I n d i a n  School ,  under Section 4 
of t h e  Act of April 27, 1904. supra. 

5.  Claim f o r  960 acres t h e  President r e s e r v e d  for  a 
p u b l i c  p a r k  by proclamat ion d a t e d  June 21, 1938, pursuant 
t o  S e c t i o n  4 of the Act of  A p r i l  27 ,  1904, su9ra. 

6. Claim f o r  all the unallotted l ands  of the Devi l s  
Lake Ind ian  Reserva t ion ,  i n c l u d i n g  the For t  T o t t e n  
Military Reserve,  disposed of under the g e n e r a l  pro- 
visions of the homestead and tarn-site lats of t h e  
de fendan t ,  a t  p r i c e s  f ixed by t he  1904 Act,  pursuan t  t o  
S e c t i o n  4 of t h e  Act of April 27,  1904, supra, excepting 
lands i d e n t i f i e d  i n  Item 2 through 5 above. 

T r i a l  p e r t a i n i n g  t o  t h e  items listed above was held on Hay 14, 1971, 

and ev idence  was submit ted w i t h  respect t o  l i a b i l i t y ,  measure o f  damages 

or compensation and v a l u a t i o n  of t h e  lands claitoed,  as  U s t e d  i n  t h e  

pre t r ia l  order of above date. 

The defendant  raised c e r t a i n  o b j e c t i o n s  i n  its br ie f  concerning the 

propriety of t h e  p r e s e n t  claim a s s e r t e d  by plaintiffs for j u s t  c o ~ ~ e a t i o n  

under the  Mf th Amendment for the t ak ing  of r e s e r v a t i o n  l ands .  

The defendant asserts that the instant claim is actually a late f i l e d  

claim, and, as such ,  is barred by t h e  l i m i t a t i o n  of ect iomspecif ied in 
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The Commission f i n d s ,  however, t h a c  our previous opinion 

question in t h i s  case, 22 Ind.  C1. Corn. 226, is c o n t r o l l i n g ,  

the claim herein is not a la te  f i l e d  claim but  one w i t h i n  the 

on this 

and that  

scope of 

the o r i g i n a l  complaint or p e t i t i o n  f i l e d  by p l a i n t i f f s  in 1951. We 

concluded our ear l ier  opin ion  by s t a t i n g :  "We t h e r e f o r e  ho ld  t h a t  the  

allegations s e t  f o r t h  by p l a i n t i f f s  i n  t h e i r  amended p e t i t i o n  were 

inc luded in t h e  o r i g i n a l  timely p e t i t i o n .  I 1  

The d e f e n d a n t  asserts t h a t  a F i f t h  Amendment t a k i n g  cannot be 

asserted in an accoun t ing  claim a g a i n s t  the United States f o r  the reason 

t h a t  an accoun t ing  claim and a claim f o r  a F i f t h  Amendment taking are 

m u t u a l l y  exclusive and give  rise t o  f i n d i n g s  on d i f f e r e n t  causes of 

action. 

The Commission again  f i n d s ,  however, t h a t  our previous  op in ion  in 

t h i s  case is controlling. I n  t h a t  op in ion  we determined t h a t  t h e  o r i g i n a l  

I I petition's l anguage  w a s  very b r o a d ,  a p p a r e n t l y  i n t e n d i n g  t h e r e b y  to 

encompass any claim p l a i n t i f f  might  have against d e f e n d a n t .  The amended 

claim, f o r  t h e  t a k i n g  of t h e  Devils L a k e  Reserva t ion ,  which  we p e r m i t t e d  

thereby and which is now be fo re  us, is a claim d i s t i n c t  from p l a i n t i f f s '  

accoun t ing  claim. We the re fo re  reject  defendant's argument. 

111. 

The de fendan t  also asserts t h a t  t h e  claim f o r  a F i f t h  Amendment t a k i n g  
11 - 

of approximately 64,000 acres excluded by t h e  erroneous survey of 1875 is 

1/ A c t u a l l y  6 4 , 9 0 8 . 2 2  acres. See foo tno te  2 ,  Section VI below. - 
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re, judicata. Defendant refers to  Sisseton and Wahpeccm Indians v. United 

States, 58 Ct. C1. 302 (1923). cert. d e n i e d ,  275 U.S. 528 (l927), .ff 'd 

on appeal, 277 U.S. 424 (1928), and states that t h e  p r e s e n t  p la int i f f s  - 
filed the  p e t i t i o n  i n  the Court of Claims pursuant t o  a special  juris- 

dictional act of Congress approved April 1 1 ,  1916, 39 S t a t .  47 ;  and that 

the lasues tn that  action were the same as those i n  issue herein. 

On March 1 7 ,  1917, t h e  S i s se ton  and Wahpeton Bands f i l e d  a p e t i t i o n  

in the Court of Claims pursuant t o  t h e  aforesaid jur isdict ional  act. The 

p e t i t i o n  included several clainm, among them a claim based oa the 1-8 of 

the 64,000 acres excluded from the Devils Lake Reservation by the erroneous 

survey of 1875. The court d i s m i s s e d  the petit lm for reasons more 

partf cularly discussed hereafter. 

The defendant refers t o  the finding by the Court of C l a i m s  that  

p l a i n t i f f s  had been pa id  $1 .25  per acre, or $80,000.00, for the 64,000 

acres of land.  The court also found plaintf  f f s  had been p a i d  $021.850.21 

up t o  1917 f or  loss of t h e  unal lo t ted  lands of t h e  Devils Lake Reservation, 

as w e l l  as for the c l a i m  growing out  of t h e  erroneous survey and ticPber 

taken from the reservation by the Hilitary Forces of t h e  United States. 

Such payment w a s  made pursuant to an agreement between t h e  bands and the 

United States on November 2,  1901, which was "amended and confirmd" by 

the Act of April 27 ,  1904, 39 S t a t .  47. The Court of Claim concluded 

that the claim for the value o f  the erroneous survey lands was without 

merit for the reason that  the bands had already been pa id  twice for this 

portion of the claim. 



30 Ind. C1. Corn. 453 468 

The C o d s s i o n  f i n d s  tha t  res j u d i c a t a  does not apply  here. The 

aforesaid j urisdictional ac t  of Congress, conferr ing j u r i s d i c t i o n  on 

the Court of Claims to hear, determine and render  judgrr.ent in claims of 

the S isseton and Wahpeton Bands of Sioux Ind ians  aga ins t  t h e  United 

S t a t e s ,  p r o v i d e d ,  among o t h e r  t h i n g s ,  as fo l l ows :  

. . . That a l l  claims . s h a l l  be submit ted  . . for 
t h e  amount due or claimed t o  be  due  said bands 
from t h e  U n i t e d  Sta tes  u n d e r  any t rea t ies  o r  laws 
of Congress ; and j u r i s d i c t i o n  is hereby  confer red  
upon t h e  Court of Claims to hear and determine 
all claims of s a i d  b a n d s  a g a i n s t  t h e  Uni ted  S t a t e s  
and a l so  any l e g a l  or e q u i t a b l e  d e f e n s e ,  set-of f ,  
or coun t e r c l a im  which t h e  Uni ted  S t a t e s  Kay have 
a g a i n s t  said Sisseton and Wahpeton bands . . . 

39 S t a t .  47.  

The Court  of C l a i m s  s t a t e d  in Sisseton and Wahpeton Indians ,  supra,  at 

page 329,  as follows: 

The plaintiff Ind i ans  manifestly misapprehended t h e  
scope and character of t h e  j u r i s d i c t i o n a l  a c t  and 
t h e  l i m i t a t i o n s  of the  court the reunder  . . . Our 
j u r i s d i c t i o n  is l i m i t e d  to r i g h t s  which  may or may 
n o t  accrue under t r e a t i e s  and ac ts  of Congress.  
When Ind i an  r i g h t s  of p r o p e r t y  are fixed by t h e  
terms o f  t r ea t i e s  and s t a t u t e s  we are bound to 
accept them as so  f i x e d  . . . . 

The Commission finds t h a t  t h e  j u r i s d i c t i o n a l  act confer r ing  j u r i s d i c t i o n  

on t h e  C o u r t  of Claims in S i s s e t o n  and Wahpeton I n d i a n s ,  supra, was s t r i c t l y  

cons trued by t h e  c o u r t  t o  cover only those claims which might  ar ise under 

t h e  terms of treaties or laws of Congress; and t h a t  a dec i s ion  r ega rd ing  

claims thereunder asserted cannot be res j u d i c a t a  in connection w i t h  the 

just compensation based  not on laws or t rea t i e s ,  b u t  on a F i f t h  Amendment 
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taking. Creek Nation v. U n i t e d  S t a t e s ,  168 Ct. C1. 4 8 3 ,  495 

( 1 9 6 4 ) .  

Since  we are able t o  d i s p o s e  in t h i s  way or  t h e  deiense of res 

judicata  raised by d e f e n d a n t ,  we need n o t  dea l  with t h e  question raised 

by p l a i n t i f f  of t h e  e f f e c t  o f  t h e  ? r e t r i a l  order  on t h e  subsequent 

course of action of t h e  case. (The case was t r i c d  on  t h C  issues and 

. - f ac t s  s e t  f o r t h  in t h e  p r e t r i a l  o r d e r  d ?!,~rci: 5 1Wi:. I l w  issue 

of res j u d i c a t a  was n o t  ra ised a t  t h  p r e t r i a l  h c u r i n g  o r  a t  t h e  t r i a l ,  

and no argument o r  ev idence  was p r c v i o u s l ~ ~  crl iered t o  s u p p o r t  defendant's 

contentions. ) 

dr \' 

The de fendan t  contends t h a t  t h e  ner lsure of dmages  f o r  t h e  u s e  of 

t h e  For t  To t t en  l ands  from 1867 t o  1890 b y  t h e  United States Army is t h e  

f a i r  market v a l u e  of t h e  l a n d  i n  1867 less i t s  sa les  price in 1904.  The 

d e f e n d a n t  s t a t e s  t h a t  a f t e r  General  A .  H .  T e r r y  took possession of t h e  

reserve i n  J u l y  1867 ,  a g e n e r a l  o rde r  (No. 55 o: J u n e  30 ,  1864)  was 

i s s ~ e d  by  t h e  Depzr tmcc t  of t h e  i\rc;y w h e r e b y  the b o u n d a r i e s  o f  the 

military r e s e r v a t i o n  were d e f i n e d ;  and  on J a n u a r y  i l ,  1 ~ 7 0 ,  t h e  Pres ident  

of t h e  United S t a t e s  s i g n e d  an  Executive o r d e r ,  adopticg t h e  A r m y  bounda ry  

description and p r o c i a i n k g  F o r t  To t t en  to b e  a military reservation. 

Thus, the defendan t  contends t h a t  the  a c q i i s i t i o n  of t h e  area W A S  permanent 
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and unconditional as of 1867, and t h a t  any title the plaintiffs had 

t o  t h i s  portion of their reservation was extinguished at that time. 

Defendant further maintains t h a t  funds received in 1904 and thereafter 

from the  sale of the lands in question exceeded the value of such 

property in 1867, and t h a t  therefore t he  defendant owes nothing f o r  t he  

acquisition of the  military reserve in 1867. 

The Commission previously determined, 22 Ind.  Cl. Corn. 226,  t h a t  

t h i s  issue consisted of a claim f o r  use of t h e  11,313.08 acres as a 

military reserve d u r i n g  t h e  years 1867 through 1900, and the  p re t r i a l  

order of March 25, 1970, required the parties t o  t r y  t h i s  issue.  

Defendant made no objection at t h a t  time. As noted above, defendant's 

objection now is untimely. 

In any event ,  the United States Government cannot take t i t l e  to 

another's l a n d  by i s s u i n g  an orde r  or o r d e r s  t o  e s t a b l i s h  a military 

post or reservatf on w i t h o u t  i n c u r r i n g  t h e  obligation of paying j u s t  

compensation to t h e  owners. The plaintiffs had secured t i t l e  when by 

the Treaty of February 19, 1867,  supra,  the Devils Lake Reservation was 

e s tab l i shed ,  and therefore  are entitled to j u s t  compensation f o r  its 

subsequent taking by defendant f o r  a military reserve. 

Thus the contentions of defendant with respect to evaluation 

of t h e  loss  of use of t h e  Fort Totten m i l i t a r y  reservation l and  f o r  

approximately 2 3 . 2 5  years are not va l id ,  and the  Commission rejects such 

contentions. 



V. 

Under Article IV of the T r e a t y  of 1867, supra, defendant 8et  apart 

for the  Sfseeton and Wahpeton Bands, and others, the  Devils Lake Reservation. 

In 1875 the agents of the  defendant erroneowly eurveyed the  western 

boundary of the aforesaid Devils Lake Reservation, and approximately 

60,000 acres of land were thus excluded f tom the reservation area. The 

Indian Agent at Devils Lake discovered the error and reported to  the 

Cosniaaioner of Indian Affairs in 1883 that trespassers (settlers) were 

occupying portions of the excluded acreage. But the Commissioner 

instructed the Devils Lake agent during September 1883 t h a t  no change 

vould be made to the western boundary, then lolarn as "~rmstrong's Line." 

The Commissioner stated that a large number of sett lers  had,  i n  good 

f a i t h ,  s e t t l e d  on the land believing the area t o  b e  a part of the pubUc 

domain. Thereafter, by Act of March 3 ,  1891, 26 Stat. 989, 1010, Congress 

appropriated $80,000.00 to provide compensation to the plaintiffs, computed 

ac $1.25 per acre fo r  the loss of the 64,OOC acres. 

In 1901, purauant to the Indian Appropriation Act of Xarch 3, 1901, 

31 Stat. 1058, 1077, an Indian inepector negotiated an agreement with the  

Indians of the Devils Lake Reservation for the cess ion  of their reservation 

lands. The agreement provided that certain areas were reserved for future 

ullotments to t h e  Indians; and that the  entire tract of unallotted 

reservation lend was to be  ceded to t h e  defendant for the consideration 
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of $345.000.00, i n c l u d i n g  as a part of t h e  cons ide ra t ion  the  settle- 

ment of any t r i b a l  claim growing ou t  of t h e  erroneous survey, and a claim 

for t imber taken by t h e  m i l i t a r y  from 1867 to 1890. This agreement w a s  

referred to Congress for approva l  on December 1 2 ,  1901, b u t  no f u r t h e r  

action w a s  taken thereon u n t i l  1904. A t  t h a t  t i m e ,  by A c t  of A p r i l  27 ,  1904, 

supra,  Congress u n i l a t e r a l l y  amended t h e  1901 Agreement, and, as amended, 

adopted  it i n  the 1904 A c t .  

In b r i e f ,  the  cession and sale of t h e  l a n d s ,  as p r o v i d e d  by t h e  1901 

Agreement, w a s  s u b s t a n t i a l l y  changed in t he  Act  of 1904. Sec t ions  4 and 5 

of t h e  1904 Act  provided: f o r  t h e  g r a n t  of  a l l  sections 16  and 36 of t h e  

reservation t o w n s h i p s ,  o r  e q u i v a l e n t  lands, to North Dakota f o r  s c h o o l  

lands;  for  d o n a t i o n  of c e r t a i n  areas of r e se rva t ion  l and  t o  churches  and 

m i s s i o n s ;  for setting aside of l ands  f o r  agency, Indian school, and p u b l i c  

p a r k s  purposes;  and, f o r  t he  sa le  of a l l  remaining l a n d 3  not  needed f o r  the  

allotments to the Zndians,under t h e  provis ions  of the homestead and townsite 

laws a t  $4.50 per acre ,  w i t h  i n s t a l l m e n t  terns prov ided ,  w i t h  t h e  Pres ident  

of t h e  Uni ted  S ta tes  h a v i n g  power to r e d u c e  t h e  price w i t h i n  h i s  d i s c r e t i o n .  

The defendan t  w a s  to reimburse t h e  bands $3.25 p e r  acre f o r  t h e  school  lands  

nnd for o the r  d e s i g n a t e d  areas, except f o r  the p u b l i c  park ,  knuwn as S u l l y ' s  

I I i l l ,  f o r  which no reimbursement was provided. There is no evidence to 

e s t a b l i s h  t h a t  t h e  Indians  at Devils Lake Reservation were consu l ted  

concerning, o r  consented t o ,  the provisions of t h e  1904 Act. 

Thereafter, by proclamation d a t e d  June 2, 1 9 0 4 ,  33 L. D. 1, the Presiden: 

d e f i n e d  the t r i b a l  lands which were reserved in t h e  s t a t u t e  f o r  p u b l i c  



or charitable ?urposes, and all remaining lands not h o l d  for Indian allot- 

orento were opened for disposition under the  homestead and twnsite Irars. 

llbe i d  was not c l u s i f i e d ,  such as cropland or pasture, and no appraisal 

procedure vaa provided whereby the land could be  evaluated. All uaallotted 

a d  saleable land, according to t h e  statute ,  w a s  offered t o  settlers for a 

laaxi- value per acre of $4.50,  w i t h  authority conferred on the President 

t o  lcwer the  price i f  a l l  lands were not sold at the maximum price per acre. 

VI. 

The pretrial order of Harch 2 5 ,  1970, descr ibed  above, listed the 

i t e m  to be considered i n  th i s  proceeding, including acreage f igures,  

atat lng that such acreages were taken f r o m  the Court of C l a i m s ,  Slsseton 

and Wahpeton Indims dec i s ion ,  supra. However, the order also provided 

that such acreages were subject  t o  further c lari f icat ion and conf i rmat ion  

by the parties t o  this  action. 

The parties agreed, for the most part, on the acreages and value dates 

for each of the itears subject of these proceedings l l s t e d  hereixlafter. 

With respect t o  value dates concerning Item 1, loas of use of reservation 

land, coaprising 11,313.08 acres, and Item 2, the loss of 59,143.08 acre8 

fn the excluded area to  hoaesteaders, the parties agreed to median dates 

of January 1, 1880, and January 1, 1897, respectively. 

With respect to  the Item 4 and 5 lands, the Commission has deteratin4 

that the date of valuation is Jme 2 ,  1904, t h e  date of t h e  Presidential 

proclamation def h i a g  the area reserved. 

The defendant ulserted that the proper valuation date for Item 6 ,  
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reservation land comprising 90,138.15 acres, is January 1, 1906, the median 

date of entry for the various parcels, rather than January 1, 1910, the 

median date of issuance of t h e  s u b j e c t  patents.  

In United States  v. Creek Nation, 302 U.S .  620 (l938), the Supreme 

1 1  Court s t a t e d  t h a t  t h e  issuance of patents was deemed to be . . . the 

most accredited type  of conveyance known to our  l a w . "  The Court also  

s t a t e d  at page 6 2 2 :  

A fair approximation o r  average of values nay b e  adap ted  
to a v o i d  t h e  burdensone detailed computation of value as 
of t h e  date of d i s p o s a l  of each separate t r ac t .  

More r e c e n t l y ,  in Three A f f i l i a t e d  T r i b e s  of F o r t  a e r t h o l d  Reservation 

v. United S t a t e s ,  182 Ct. C1. 5 4 3 ,  565 (1968), a f f ' g  in p a r t ,  rev'g 

in part, Dkt.  No. 350-F, 16 Ind.  C1. Corn. 341 (1964)  (hereinafter  

Fort B e r t h o l d ) ,  t h e  Court of C l a i m s  in a d i s c u s s i o n  o f  t h i s  question 

reaffirmed t h a t  the date of p a t e n t s  i s s u e d  is a p p l i c a b l e  as the valuation 

date in instancesof F i f t h  Amendment takings, a l though  dates of e n t r y  

may b e  the  preferable valuation date in other c o n t e x t s .  (See - part V I I ,  i n f r a .  

The Commission finds t h a t  the appropriate value date f o r  Item 6 is the 

date when the  f i n a l  a p p r o p r i a t i o n  of the  parcels took place through change 

of ownership consummated by the  issuance of p a t e n t s .  S ince  the  parties have 

agreed t h a t  the median date of issuance of patents w a s  January 1, 191C, 

t h i s  date is determined to be the proper value date f o r  t h i s  item. 

The Commission accordingly adopt s  tne following acrsages and valua- 

t i o n  dates f o r  the l and  items in t h i s  case: 

Acres Valaatioc Dates 

Rental military reserve 11,313.08 

Homestead, e t c .  

State i n s t i c u t i m s  

State institutions 



2d School sections 

S c h o a l  s e c t i o n s  

School sec t ions  

3b S c h o o l  s e c t i o n s  

4 Agency,  c h u r c h ,  
mis s ion ,  I n d i a n  
s chool reserves 

Homes t c a d ,  e t c .  

V a l u a t i o n  Dates  

- 3/5/85 

V 1 1 .  

The p l a i n t i f f s  a s s e r t  t & ~ t  w i t h  rcspcct  t o  Item 1, t h e y  are e n t i t l e d  

to a judgment f o r  an  nnnrla1 f a i r  inriricet r c n t i i l  v a l u e  f o r  24 y e a r s ,  from 

1867 to 1890, t o g e t h e r  ~ i t h  i n t e r c s t  ;it (3  perccal1t: by w;l:i of j u s t  comllcn- 

s a t i o n  from t h e  median da te  of  r e n t a l  t o  the  da t c  o f  p a y n c n t .  Further, 

p l a i n t i f f s  c o n t e n d  t h ~ t  f o r  311 o i  t h e  r e m a i n i n g  items, i n c f  u d i n g  l a n d  errone- 

o u s l y  e x c l u d e d  from t h e  1875 s u r v e y  and l a n d  w i t h i n  t h c  r e se rva t ion ,  they  are 

e n t i t l e d  t o  f a i r  m a r k e t  1 - n i u e s ,  toj;etirer w i t h  i n t e r e s t  a t  6 percen t  from 

dates of s u c h  losscs  t o  d a y  of  paymen t .  T h u s ,  p l a i n t i f f s  have  asserted 

t h a t  t he  t a k i n g  or  loss o: u s e  of l a n d s  i n c h d e d  here in  are  a l l  w i t h i n  t h e  

contemplation of t h e  F i f t h  imcndrnent t o  t h e  C o n s t i t u t i o n  of t h e  Unf t e d  

2 1  Defendant and p l a i n t i f f s  used d i f f e r e n t  numerical  and l e t t e r  des igna t ions  - 
with respect to items 2 and 3. The i t e n  numbers  o f  p l a i n t i f f s  are a d o p t e d  
by t h e  Commission as b e i n g  most consonixit  with our p r e t r i a l  o r d e r .  Item 2a 
to Ze, i n c l u s i v e ,  t o t a l i n g  6 4 , W X .  22  acres ,  c o q r i s e  tile excluded reservat ion  
l a n d  area r e s u l t i n g  from t h e  erroneous s u r v e y  of 1875. I tems 3a th rough 6 ,  
t o t a l i n g  105,839.30 acres , comprise t h e  unallotted r e sewa t  i o n  l ands .  
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t 1  States , which prov ides  f o r  j u s t  conpensation" for l anc  "taken for p u b l i c  

use" by the government. 

The Commission must determine w h e t h e r  p l a i n t i f f s  ' l ands  were taken,  

t empora r i l y  or permanen t ly ,  for p u b l i c  use w i t h o u t  j u s t  compensation, 

w i t h i n  the  meaning of t h e  F i f t h  Amendment to t he  C o n s t i t u t i o n .  The lands  

under d i s c u s s i o n  i n c l u d e  three  categories : (1) l o s s  of use of t h e  

11,313.08 acres u t i l i z e d  by t h e  mil i tary a t  E'ort T o t t c n  from 1867 to 1890; 

( 2 )  loss of t h e  64,908.22 acres e x c l u d e d  from t h e  reservation by Erroneous 

survey in 1875, i n c l u d i n g  59 ,143 .68  acres d i s p o s e d  of  under  homestead law and 

5,746.54 acres s e t  aside f o r  State institutions or school  l a n d s ;  and (3)  l o s s  

reserva t ion  lands , comp r i s i n g  lOS,839.3O acres , i n c l u d i n g  15,7Ol.lS acres 

se t  aside f o r  s choo l ,  p a r k ,  I n d i a n  agency, o r  o t h e r  uses. 

Defendant's con ten t ions  w i t h  respect to t h e  correct aeasure of damages 

f o r  t h e  Fort  T o t t e n  lands  (Item l), u t i l i z e d  by t h e  military from 1867 t o  

1890, were d i s c u s s e d  under  P a r t  I V ,  above. V i t h  res?ect to t h e  remaining 

items, defendan t  contends t h a t  t h e  t a k i n g s  of t h e  p r o p e r t y  through t ransfer  

to o t h e r s  of t h o s e  l a n d s  i n c l u d e d  in t h e  e x c l u d e d  or reservat ion  areas were 

n o t  F i f t h  Amendment t a k i n g s .  Ilefendant reasons t h a t  tne lands  were pur-  

c h a s e d  by t h e  d e f e n d a n t  or t h a t  Congress w a s  acting i n  t h e  exercise of its 

plenary  powers, as a trustee,  to d i s p o s e  of tne lands or convert s u c h  l a n d s  

i n t o  money f o r  t h e  benefit of t h e  p l a i n t i f f s .  

Whether there is a F i f t h  Amendment taking is determined l a r g e l y  through 

reso lv ing  a seeming conf iict in t w o  w e l l - e s t a b l i s h e d  l i n e s  of cases, as was 

discussed  in de?th by tne Court  of Claims in Fort Ber tho ld ,  s ~ p r a .  
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t r i b a l  P r o p e r t y ,  stresses the  power of Congress t o  d e a l  w i t h  t r i b a l  

property as in i t s  wisdom i t  deems j u s t .  Existing s i d e  by s i d e  w i t h  t he  

above l i n e  of cases a s s e r t i n g  t h e  p l e n a r y  ;wGers of C m g r e s s ,  on the  

made by the cou r t  between t h e  twc? t y p c s  o i  casc3s was w t w t h e r  Coiq:rcss 

I t  made a good f a i t h  e f f o r t  t o  g i v e  the  I n d i a n s  t h e  f u l l  v a l u e  of t h e  

t l  l and  . . . a mere s u b s t i t u t i o n  oi a s s ~ t s  . . . ( i i t  553). The 

summarized: 

In s h o r t ,  it i s  concluded t h n t  i t  i s  t h e  good f a i t h  
e f f o r t  on t h e  pa r t  of Congress  t o  givc t h e  1rldi.m~ 
the f u l l  v a lue  of t h e i r  l a n d s  t h n t  i d e n t i f i c : ;  t h e  
exercise by Congress o f  i t s  p l ena ry  author it:^ to 
manage t h e  p r o p e r t y  of i t s  I n d i a n  w a r d s  f o r  t h e i r  
b e n e f i t .  Wi thout  t h a t  e f f o r t ,  Congress would be  
exe rc i s ing  i t s  powers of e m i n e n t  domain by g i v i n g  
o r  s e l l i n g  I n d i a ; ~  l a n d  t o  o t h e r s ,  Sv dc ; t l ing  w j  t h  
it as its awn, o r  by an?. o t h e r  act constituting a taking. 

A t  page  559, t h e  c o u r t ,  in cementing on the s i p p i f  icnncc  of payment 

for t h e  l a n d  by t h e  defendant, s t a t e d  : 

. It is t h e  attempt t o p a y  t h e  f u l l  p r e s e n t  market value 
of t h e  l and  wnich gives  t h e  t r a n s a c t i o n  t h e  c h a r a c t e r  of a 
a trustee's conversion of one asset  to ano the r .  Thc rc  
i s  no basis in reason to d i s t i n g u i s h  between no compen- 
s a t i o n ,  minimal compensation,  o r  cornpensat i o n  a r b i t r a r i l y  
determined. I f  Congress pays t h e  Ind ians  a nominal  
amount, o r  (as it d i d  here) an amount arbitrarily 
a r r ived  at w i t h  no e f f o r t  to ascertain if it corresponds 
t o  the  true market va lue  of t h e  i and ,  t h e n  it cannot  be  
said t h a t  Congress is merely  a u t h o r i z i n g  the  convers ion  
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of one form of t r i b a l  property to another.  A necessary 
c o r o l l a r y  to a mere change in t he  form ~f p r q e r t y  is 
that  b o t h  forms have the same, or at leas t  near ly  the 
same, value .  

ilrief ly, in Fort B e r t h o l d ,  some l and  w a s  d i s p o s e d  of under a s t a tu t e  

which provided  t h a t  the land could not b e  s o l d  f o r  less than the  values 

d e t e r m i n e d  by an impar t ia l  three-man commission. Tnere w a s  evidence L o  

11 e s t a b l i s h  t h a t  t h e  appra isa l  commission ac ted  c a r e f u l l y "  and in good 

faith to g i v e  t h e  I n d i a n s  the f u l l  money va lue  of t h a t  1 Tie court 

concluded t h a t  there w a s  d u e  regard  f o r  I n d i a n  r i g h t s  a d  no F i f t h  

Amendment t a k i n g  of t h e  p r o p e r t y  w a s  made. With respect t o  other land 

d i s p o s a l s ,  s u c h  as t r a c t s  de s igna t ed  f o r  s c h o o l  l ands  c r  a n a t i o n a l  

monument, t h e  c o u r t  d e t e r m i n e d  t h a t  payment t o  t h e  I n d i a n s  w a s  b a s e d  on 

an a r b i t r a r i l y  de te rmined  v a l u a t i o n  of  t h e  l a n d ,  and t h a t  t h i s  action 

d i d  amount to a t a k i n g  within t h e  meaning of t h e  F i f t h  Anendnent. 

We w i l l  now examine the  t a k i n g s  in t h e  i n s t a n t  case in l i g h t  of F o r t  

B c r t h o l d .  

(1) The Commission h o l d s  t h a t  t h e  t a k i n g  of 11,313.08 acres of 

r e se rva t ion  l a n d ,  w i t h o u t  payment to o r  t h e  consent of t h e  p l a i n t i f f s ,  f o r  

u t i l i z a t i o n  as o m i l i t a r y  reserve f o r  ap?roximateiy 2 3 . 2 5  years,  i n c l u d i n g  

r i g h t s  to remove timber, was an a p p r o ? r i a t i o n  of t r u s t  p r o ? e r t y  by t h e  

defendant  f o r  its m a  ? u r p o s e s  , w i t h o u t  r egard  f o r  Xndian r i g h t s ,  and 

c o n s t i t u t e d  a F i f t h  Amend~ent  t a k i n g .  Tne p r p o s s  of t h e  t a k i n g  was 

I I governmental in a l i  respects,  namely, to kee? t h e  2eace" and p ro t ec t  

non- Indians  and I a d i a n s  by maintenance of law and o rde r  or. t h e  t r a i l s  i n  

and o u t s i d e  of t h e  reserva t ion .  



l a n d s  t h a t  there  is no evidence  t o  ~ s t a h l i s h  t ! ~ t  dcfcnt l ,mt  cvcr took  

p o s s e s s i o n  of t h e  l a n d s  o r  t h a t  p l i ~ i n t i i f s  complained  bout t iw  loss. The 

Commission concludes that Congress chose  t o  p c r n i t  thc' w t t l e r s  o r  trcs- 

passers to r e m a i n  on t h e  e x c l u d e d  acreage even t h o u g h  it wit.; t r i b a l  l a n d ;  

t h a t  t h e  defendant could  have t a k e n  s t q s  t o  e j e c t  t h e  s ~ ~ t t l e r s  b u t  chose 

n o t  t o  do so b e c a u s e  tne se t t ler - t respassers  asscr tedly s t a k e d  o u t  claims 

in good f a i t h ;  and, t h a t  by t a k i n g  such a c t i o n  Congress  p roceeded  there- 

a f t e r  as i f  t h e  exc luded  l a n d s  were p u b l i c  l a n d s  ;-lvailiiblc u n d e r  the home- 

F i f t h  Amendment t a ~ i n g  and t h a t  t h e  p l a i n t i f f s  arc. c n t j  t l c d  t u  j u s t  com- 

pensa t i on .  Creek Saticm v. C n i t c d  S t a t e s  , 295 L'. S .  1 3  110-111 ( 1 . 9 3 4 ) .  

Defendant  t h e n  a rgues ,  however, t h a t  when t h e  error was discovered 

p l a i n t i f f s  were pa id  $80,000.00 unde r  t h e  A c t  of ?larch 3 ,  1891, s u p r a ,  which 

w a s  a fair compensation, and t h a t  t h e  l a n d  was t h u s  acquired by d e f e n d a n t  by  

purchase in t h e  conventional sense. Defendant c i t e s  ikwnee Ind ian  T r i b e  of 

Oklahoma v. United States, 157 Ct. C1. 1 3 4 ,  i 4 1 , 3 ( i l  F. 2d G u 7 ,  b73,  - cer t  d e n i e d ,  

370 U. S .  918 (l962), (aff ' g  13 part,  rev'^ ir, ?a r t ,  Docket 10, 9 Ind .  C1. 

Corn. 82 (1961)) in support  of i t s  contentions. 
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I n  the Pawnee I n d i a n  T r i b e  case t h e  primary issues pertained to 

proper evaluation of t h e  l a n d  on ths dates of cess ion ,  and to credits to 

which t h e  defendant  might  b e  e n t i t l e d .  The c o u r t ,  in z d d i t i o n  to d e a l i n g  

w i t h  these q u e s t i o n s  , i n c l u d e d  a b r i e f  de t e rmina t ion ,  w i t h o u t  explana t ion  

o r  d i s c u s s i o n ,  t h a t  the  defendan t  acquired t h i s  acreage by pu rchase  in 

t h e  conventional sense and not by condemnation as a F i f t h  Amendment t a k i n g .  

In F o r t  B e r t h o l d ,  s u p r a ,  at 569, t h e  c o u r t  d i s c u s s e d  t h e  Tawnee 

I n d i a n  T r i b e  d e c i s i o n ,  and s t a t e d  as f o l l o w s :  

In o u r  opinlon, t h e  court w a s  not im? ly ing  by t h e  
q u o t e d  s tateinent t h a t  any payment automaticaliy 
prevented t h e  Uni ted  States from b e i n g  l i a b l e  f o r  
s t a k i n g  under  t h e  F i f t h  Amendment. Ra the r ,  t h e  
cou r t  w a s  r e l y i n g  upon t h e  p a r t i c u l a r  facts  of 
t h e  case to reach t h e  conc lus ion  t h a t  there  was 

t l  no t a k i n g  because  t h e  land w a s  a c q u i r e d  by p u r c h a s e t '  
in t h e  conventional sense - i. e .  , a c q u i r e d  f o r  a 
considerat ior ,  p u r s u a n t  to an agreenent by b o t h  
part ies .  Tine c o u r t  ap2aren t ly  b a s e d  i t s  conc ius ion  
upon t h e  e x p i i c i t  ho ld ing  by t h e  Commission t h a t  

I I there w a s  an i m p l i e d  agreement between t h e  U n i t e d  
Sta tes  and t h e  Pawnees t h a t  t h e  * * * [ l a n d ]  shou ld  
b e  taken by t h e  Uni ted  Sta tes  w i t h  payment of corn- 
?ensa t ion  t o  t h e  P'wnees f o r  t h e  a rea  t a k e n .  I I 

8 I n d .  Cl. Corn. 6 4 8 ,  756 (1960).  

The Cornmission f i n d s  t h a t  there is no s ~ g g e s t i o n  of an impl ied  

agreement by t h e  p a r t i e s  i n  t h e  i n s t a n t  case, and t h a t  i'awnee can t h e r e -  

fo re  b e  d i s t i n g u i s h e d .  Sur thr r rnore ,  t h e  payment of $80,000.Xl to p l a i n t i f f s  

w a s  based on an arb i t ra ry  v a l u a t i o n  of t h e  land at $1.25 p e r  acre, with no 

a t t e m p t  t o  de te rmine  t h e  f u l l  p r e s e n t  market value of t h e  l and .  We 

conclude therefore t h a t  d e f e n d a n t  f a i l s  to neet  the ?ort  2 e r t h o i d  t e s t ,  

and t h a t  t h i s  was a F i f t h  Amendment t ak ing .  

( 3 )  The u n a l l o t t e d  reservation lands  comprised a ta ta i  area of 
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105,839 30 acres, i n c l u d i n g  90,138.15 acres s o l d  under  t h c  1904 Act at 

$4.50 or less Per acre,  and 15,701.15 acres designated fo r  school  sections, 

s t a t e  institutional use, park, Indian agency, s choo l  or church  purposes ,  

d i sposed  of at $3.25 per acre p u r s u a n t  t o  t h e  1904 A c t .  The 

defendant  contends t h a t  such  u n a i l o t  t e d  l a n d s  ~ ) i  t h e  reservation were 

acqu i r ed  by purchase  through t h e  i9OL Act;  and t ha t  ;~r~visions of  t h c  

1904 Act were s i m p l y  an exercise  of t h e  p l e n a r y  power of Congress t o  

convert l a n d  i n t o  money f o r  t h e  benefit of  t h e  p l a i n t i f f s .  

The ce s s ion  and s a l e ,  o r  p u r & a s e  of the  S G ~ ~ L ' C * ~  l m d s ,  '1s proposcd 

under  t he  1901 Agreement between t h e  p a r t i t s  w a s  s u h s t n n t i o l l y  chm~ged  by 

t h e  1904 A c t ,  and a w h o l l y  d i f f e r e n t  p l a n  w a s  t h u s  a d o p t e d  f o r  disposing 

of t h e  l a n d .  

The p l a i n t i f f s  d i d  not c o n s e n t  t o  the  1904  A c t .  'P i le  ev idence  shows 

t h a t  no p l a n  w a s  dev i sed  i n  t h e  a c t  to classi  f y  the l a n d ,  as crop ,  p a s t u r e ,  

or other  land,  s o  t h a t  t h e  h i g h e s t  r e t u r n  c o u l d  b e  o b t a i n e d  from each t y p e ;  

and t h a t  no a p p r a i s a l  s y s t e m  w a s  p r o v i d e d  and no d i s t i n c t i o n  in vclluc was 

made on the  basis of t h e  q u a l i t y  o r  h i g h e s t  a n d  D e b t  use of t iw l a n d .  1\11 of 

the acreage, regardless of quality, was offered f o r  s n j e  at t h e  arbitrar- 

ily s e t  figures of  $4.50 o r  $3.25 per acre. ?he A c t  a l so  p r o v i d e d  t h a t  t h e  

P r e s i d e n t  or an authorized o f f i c e r  c o u l d  d i s p o s e  of a l l  r e m i n i n g  land i f  

no more l and  could be sold at t h e  s t a t u t o r y  p r i c e ;  and ,  that suck1 pr ice  

would be determined on such conditions as he  deemed b e s t .  On June 8, 1907, 

t h r e e  years after the lands were opened at $4.50 per acre,  t h e  President's 

proclamation reduced the price t o  $2.50 per acre. Clara F. Koran, 39 L.D. 

434 ,  435 (1910). 
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T r i b a l  interests were not  p r o t e c t e d ,  there be ing  nc. provisions to 

protect b u r i a l  grounds,  t r i b a l  farm, power sites or t n ~  forest preserves, 

as w a s  done under S e c t i o n s  3 ,  4 ,  5 and 10 of t h e  1910 A c t ,  36 S t a t .  445. 

Fort B c r t h o l d ,  sup ra ,  16 I n d .  C1.  CO~LT. 3 4 1 ,  F i n d i n g  1 4 ,  p?. 350-511 

F i n d i n g  16 ,  p .  352. 

I t  is abundant ly  clear  t h a t  t h e  Unnited S t a t e s  dea l t  w i t h  the  p l a i n t i f f s '  

rrr p r o p e r t y  in t h i s  c~ase as i f  i t  were i t s  own. L i ~ e  general  ob j ec t i ve s ,  

p r o v i s i o n s  and resu l t s  of t h e  1934 A c t  c l ea r ly  e s t a b l i s h  t h a t  Congress 

was n o t  a c t i n g  i.n t h e  r o l e  of a qood f a i t h  t ru s t ee .  On t h e  c m t r a r y ,  t h e  

p r o v i s i o n s  o f  t h e  Act i n d i c a t e  :hat t h e  d e f e n d a n t  dea i t  w i t h  t h e  reservat ioz  

l a n d s  as t h e  government saw f i t  w i t h  p e r f u r i c t o r y  regard f o r  t h e  in te res t s  

of t h e  p l a i n t i f f s .  

A c c o r d i n g l y ,  t h e  Comnission f i n d s  t h a t  t h e  losses,  i n c l u d e d  in Item 

through 6 ,  were F i f t h  Amendment t a k i n g s .  

v111. 

We w i l l  now review fac tors  a f f e c t i n g  valuation of t h e  sub jec t  l ands .  

H i s t o r i c a l l y ,  nomadic I n d i a n  t r i b e s  who l i v e d  by t h e  h u r t  or who s u p p l e -  

mented t h e i r  f ood  s u p p l y  w i t h  v e g e t ~ b l e s ,  such  as corn,  occupied t h e  2 a k o t a  

T e r r i t o r y  f o r  many c e n t u r i e s .  They l i v e d  2 r l n a r i l y  near Devils L a k e  o r  

the  great streams, s u c h  as t h e  lClissouri a i d  i k d  f i ve r s ,  where water ,  timber* 

good l a n d  and game were abandant .  i-iowever, from t h e  *Levis and  Cla rk  

Exped i t ion  i n  1804 t o  t h e  b u i l c i i n g  of t h e  r a i l r o a d s  in ;:he l a t t e r  p a r t  of 

t h e  1 9 t h  c e n t u r y ,  there was n novemnt  a w ~ y  froom t r i b a l  h u n t i n g ,  f u r  

trading and a t t r i b u t e s  of an I n d i a n  c i v i i l z a t i o n ,  i n t o  ;he beg inn ings  of 



30 Ind.  C1. Corn. 463 

ex tens ive  se t t l enent  on t h e  land and 8 fa rming  ec~lnorny. Ni th  t h ~  advent 

of t h e  white man p u s h i n g  west and s e t t l i n g  in t h e  wes t e rn  t e r r i to r i e s ,  

i n c l u d i n g  Dakota, I n d i a n  u n r e s t  bro:lght m i l i t a n  expeditions and 

f o r t s ,  and t h e  t ransfer  of t he  I n d i a n s  to reserva t ions  i n  t h e  1860's.  

7 h ~ ~ ,  large t r ac t s  of I n d i m  llands becnxi. av ; l i l&le ,  n o r t h  a d  s o u t h  o f  t h e  

 evil's Lake area,  f o r  s e t t l e r s .  

The Dakota T e r r i t o r y  was organized  i n  1 8 6 1 ,  and  S o r t h  Ddko ta  became a 

s t a t e  i n  1889.  The Devil; Lake Reservation and t h c  Fort l ' o t t cn  mili t3ry 

reserve, l oca t ed  on reservation l a n d ,  a r e  in t h e  e a s t - c c n t r i l l  p a r t  of 

North  Dakota,  s o u t h  oi D e v i l s  L a k e ,  w i t h  t h t '  major p a r t  of t h p  r e s e r v a t i o n  

located in Senson County ,  and s m i i l l  p o r t i o n s  i n  Eddy ,  Nelson, Krmsey and 

Wells counties. The l a n d  is r o l l i n g  to g e n t l y  r d l i n g ,  w i t h  thc lowest  

elevation a t  t h e  n o r t h  and  s o u t h  boundaries, r i s i n g  to the h i g h e s t  po in t  

in t h e  c e n t r a l  p o r t i o n  of t h e  reserva t ion .  

The Great Nor the rn  Railway r eached  Dcv i l s  L a k e  on J u l y  4 ,  1884 ,  and 

on t h e  saw day steamboat s e r v i c e  w a s  i n a u g u r a t e d  on thc. I n k e .  S u p p l i e s  

and produce  c o u l d  t h u s  b e  t r a n s p o r t e d  by  t r a i n  o r  sttamlmat. 

The settlement of the Devi l s  L a k e  area u n d c r  cons ideration hcre c o i n -  

c ided  w i t h  t h e  great  boon; of 1879-1886. Land specula tors  were everywhere, w i t h  

"boomers" promot ing  r a i l r o a d  s t a t i o n  sites or town s i t e s ,  and t h e  r a i l r o a d  

personne l  promoting bonanza farms and t h e  gene ra l  s a l e  o f  Lind in t h e  

area. Bad weather,  t h e  end of r a i l r o a d  expansion and decreasing a v a i l a b i l i t y  

of good land  b r o u g h t  t h e  d e p r e s s i o n  of  1886. This w a s  fo l lowed  by f a i r l y  

good crop years from 1887 to 1889, b u t  w i t h  a f a i l u r e  oi r a i n f a l l  i n  1889 
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t h e r e  w a s  g e n e r a l  s u f f e r i n g  by t h e  se t t l e rs  ir, 1589 and 1890. The econonv 

rebounded i n  the late 18901s, f i n a l l y  cl imaxing a general  upswing with 

t h e  b e g i n n i n g  of World War I. 

The genera l  populat i o n  t r e n d  i n d i c a t e d  t h a t  Xor th  Gakota w a s  increas ing  

in p o p u l a t i o n  at a r a p i d  ra te .  1870 c e n s u s ,  showing Korth Dakota as a 

par t  of the* Dakota T e r r i t o r y ,  d e s i ~ a t e d  a p o p i l a t i o r i  of 2,405.  Later  censuses 

d e s i g n a t e d  190,963 f o r  t h e  S t a t e  o f  X o r t h  Dakota by 1890,  319 ,i46 f o r  1900 

and 577,056 in 1.910. Benson County w a s  created as a county on %arch 9 ,  1863,  

and h a d  n population of 2 ,460  i n  1800, 8,323 in i900 a n d  12,681 in 1910. 

'I'hus, t h e  settlement of t h e  area w a s  r a p i d l y  increas ing  d u r i n g  t h e  p e r i o d  

unde r  c o n s i d e r a t i o n  h e r e ,  i n l i c a t  i n g  a demand f o r  l a n d  wh ich  w a s  f a c i l i -  

t a t e d  by  the a v a i i , l b i l i  t v  of I n d i a n  laad ,  i n p r o v e d  t r a n s p o r t a t i o n ,  and 

f a c t o r s  d i s ~ t ~ s s d  hereaf ter .  

The c i t y  of ?Linneapolis  g r a d u a l l y  emerged i n  t hz  1870's as t h e  

l a r g v s t  millin): c e n t e r  i n  t h e  Un i t ed  S t a t e s ,  v i t h  r o l l e r  m i l l i n g  and o t h e r  

improved m i l l i n g  t e c h n i q u e s .  The demand f o r  Dakota wheat was c o n s t a n t ,  

t . s p e c i a l l y  f o r  t i l e  h a r d  red s p r i n g  wheat w h i c h  o f t e n  su-assed t h e  r e d  

winter wheats  in b a k i n g  s t r e n g t i ~ .  

The growth i n  c u l t i v a t e d  x e s  i n  t h e  v i c i n i t y  of t h e  sub jec t  l ands  

w a s  impressivt be tween  1696 and 1969. In  3enson County, wileat ? r a d u c t i o r ,  

i n c r e a s e d  from 155,221 bushe ls  on 29,430 sc res  in 1890, to 1,184,470 

b u s h e l s  on 94 ,705  acrt:s in 1899 ,  t o  3 ,146,224 bushels on 242,449 acres i n  

1909, with c o r r e s p o n d i n g  increases  in t h e  other  c o u n ~ i e s  whe re  t i l t .  s u h j e c t  

lands are p a r t i a X y  s i t u a t e d .  



I X *  

The s o i l  i n  t h e  s u b j e c t  a rea  is c o n s i d e r e d  fertile, w i t h  sufficient 

r a i n f a l l ,  and can produce  bumper c rops  of  s r a i n .  ?hc arc;,. near  Devil's 

Lake i s  in the center of a p r i m a r y  amber durum wheat p r o d u c t i o n  area,  

and is also a center f o r  p r o d u c t i o n  of h a r d  r e d  s p r i n g  

wheat,  w i t h  h i g h  g l u t e n  q u a l i t y .  

There was a l i m i t e d  amount c ~ f  ti;nber in S o r t h  Dakota ,  l a r g e l y  rl 

treeless area. D u r i n g  s e t t l e m e n t  of t h e  s t a t e  t i m b e r  w a  v a l u a b l e ,  not 

only f o r  f u e l  and f e n c i n g ,  b u t  f o r  l o g  b u i l d i n g s  and rough t y p e s  of  

f u r n i t u r e .  The reservation had  several groves of t i m b e r ,  not only in 

Fort  To t t en  and a long  t h e  " u v i i s  Lakc s h o r e s ,  b u t  by  t'nc s t r c m s ,  s u c h  

as t h e  Sheyenne River. The n i l i t a r y  r e s e r v a t i o n  w a s  s i  t u a t c d  i n  ;m srcn  

where much of t h e  d e s i r a b l e  t i m b e r l a n d  w a s  l o c a t c d ,  ccmgrisin:; b u r r  oak,  

w i t h  sycamore and green ash. I n  many p l a c e s  i n  t h e  sub icct area ,  

according to t h e  Tenth Cerscs of t h e  Cnni t e d  S t a t c s  , t h t t  t rees wcrc d e s c r i b e d  

as be ing  large, and these  were cons ide red  e s p e c i a l l y  v a l u a b l c  f o r  h o u s i n g  

at t h a t  time. 

In the excluded area, comprising 64,908.22 acres,  51 p e r c e n t  of t h e  
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land is first rare for agricultural  p q o s e s ,  w i t h  27 Fercent considered 

first and second rate ,  or second and t h i r d  rate, w i t h  only 2 percent 

fourth rate. In the reservation area of a??roxinately 105,839.30 acres, 

69 percent of the land is f i r s t  rate ,  29 percent secom? rate and only 2 

percent t h i r d  rate. 

Sorth Dakota has a four sesson c l ina te .  The avcrsge growing season 

i n  Bcnson County is 109 d a y s ,  with an average y l n u a l  p r c c i p i i a t i o n  of 

15-79 inc'les and average a n n u a l  temseraturc of 3 9 . 4  degrees .  The otner 

counties, where s z d l  p o r t i o a s  oE the  s u b j e c t  L n d s  are located ,  have 

growing seasons s l i g n  t ly longer than bcnson and enjoy slightly more 

p r e c i p i t a t i o n .  The a s o ~ n t  of r a i n f a l l  is uncertain i n  m y  given year. 

Consequently , i n  Kortn ilakata p r e c i p i t a t i o n  i s  considered the nos t 

important s i n g l e  cl l rnat  i c f a c t o r ,  as s u f f i c i e n t  rainf ail, espec ia l ly  in 

t h e  cro? season, is v i  t o 1  t o  those dependent upon t h e  soil. 

The climate, topogr;yhy, s o i l ,  and na t ive  vegetation, togetiler 

encourage a farming prograa broadly devoced t o  wheat and other grains in  

t h i s  temperate p l a i n s  a r e s ,  but successfui  ?roduccion is i n  d irec t  ratio 

t o  r a i n f a l l .  Other inportant fac tor s  determine the  use of t h e  land,  such 

as transportatipn, wneat p r i c e s ,  casn inflow i c t o  the  state ,  interest 

ratcs and cash rescrvcs of the settlers for poor f arning years. 

The e n t i r e  area of the subjec t  1 s i G  is basically agricultural ,  varying 

between level t o  r o i l i ~ g  cropland, t o  t n e  steeper  grazing or ?asture areas. 

largely unsuited for  cro?s. There are some hardwooa t i r j t r  areas and lp1u5h 

lands interspersed throughout the reservation and excluded areas. An 1887 

report of the Cojlnissioner of immigration of the  ierriatry iadicated that 
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f 1 
nearly a l l ' '  of the s o i l  in Benson County was s u s c e p t i b l e  to cultivation. 

Thus, the h i g h e s t  and b e s t  use of t h e  l a n d  was Lor agriculture. 

x. 

The plaintiffs have asser ted t k t  t h e y  were t h e  bcne f  i c i d  owners 

of the l and  opened f o r  d i s p o s a l  u n d e r  hones  tead-toms i t e  laws, and 

t h a t  such ownership was eficctive ~ n t i l  t h e y  were divested of  t i t l e .  

Plaintiffs f u r t h e r  assert t h a t  t h e y  d i d  n o t  s e l l  the l a n d  to the 

defendant  by t h e  1904 Act,  which specified t h a t  t h e  d e f e n d a n t  was a 

t rus tee ,  to d i spose  of  t h e  l a n d s  and t o  pay  t h e  proceeds to t h e  

p l a i n t i f f s .  Thus,  p l a i n t i f f s  contend t h a t  t h e  s u b j e c t  l a n d s  

1 t 1 1  were surplus  lands, with t i t l e  in the U n i t e d  S t a t e s  o n l y  in t r u s t  f o r  

t he  Ind i ans  until t h e  l a n d s  were d i s p o s e d  of by h o n c s t m d  p r o c e d u r e s  o r  

by sale, and t h a t  therefore t h e y  a r e  entitled t o  t h e  v a l u e  of t h e  land 

with any improvements, i n c l u d i n g  t h o s e  made by s e t t l e r s  before t h e  

valuation date ( i e ,  the d a t e  of p a t e n t ) .  

In t h e  case of U n i t e d  Sta tes  v. Nor the rn  P a i u t e  Xat ion,  183 C t .  C 1 .  

321 (1968), t h e  Cour t  o f  Claims conc luded  t h a t  t h e  I n d i a n  p l a i n t i f f s  were 

not e n t i t l e d  t o  t he  value of improvements made on t h e i r  l a n d  in good 

faith by others  asser t ing an interest in the  land. I d .  a t  340-42. I n  - 
Washoe Tribe v. U n i t e d  Sta tes ,  21 Ind .  C1. C u m .  447 (1969) ,  t h i s  

Commission relied on the  Xorther* P a i u t e  decision in de t e rmin ing  t h a t  

t h e  tribe could not recover f o r  improvements placed  on its l and  b y  the  

taker, and that improvements p l a c e d  on its l and  by miners were to b e  

treated as if placed there by the government. - I d .  at 450. We t he re fo re  



conclude that p l a i n t i f f s  may not recover the va lue  of improvements 

placed by settler8 on plaintiffs' land in this case, and reject p l a i n t ~ b l  

contention i n  th i s  regard. 

Defendant refers to the disposal of iarge tracts  o f  land, s t a t i n g  

that such tracts  must be scbaiv i led  and sold over a lona period of tfma, 

involving surveying and development c o s t s ,  taxes. insurance, commissionn, 

interest  loss and other charges. Defcnaant concludes t3a t  Itess 2(a) and 

6 qualify a s  such t r a c t s ,  and that  the valuation of these items should 

be reduced by 50 percent for size. 

In Kez Perce Tribe v .  Unitec S t a t e s ,  Docker 1 7 5 - B ,  13 Ind. C1. Corn. 

184, 244-45 ( l964) ,  a f i ' d  i n  par;, rev'd i n  ?art on other grounds, 176 C t .  

C1. 815 (1966), ci ted by defendant  in sup?ort of its coetention, the C O U ~  

of Claims considered the quest ions of d iscounts  a s  a p p l i e d  to an una l lo t td  

t r a c t  of reservation land, t o t a l l i n g  549,559 acres, loczited in  an un- 

developed, remote, and v irg in  terri tory.  The Court stressed the d i f f k d . n i l 3  

involved In converting t h e  land i n  saleable tracts, due to s i ze  and 

remoteness, and concluded that c e r t a i n  d i scot ints  were appropriate, 

specifically a 29-25 percent ciiscount for remoteness and inaccessibility, 

and a 20-25 percent discount  for s ize .  
* 

Items Z(a) and 6 herein, appr~ximateiy 6G.009 and 9G,003 acres, 

respectively, were located ia an area vnere tne great 1ar.L boom of 1879- 

I886 vas a reality,  v i tn  cont inuing  demand for land i n  a comparatively vdk& 

developed, readily accessible area, 2opular as  one of the bes t  wheat grovfnl 
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r eg ions  in the United States.  These t vo  tracts were n o t ,  moreover,  

d i s p o s e d  of as units. Rather, they were d i s p o s e d  of under  homestead 

laws in separate 160 acre parcels  over a number of  years .  The two valuation 

dates, as we have i n d i c a t e d  above, a re  o n l y  z e d i a n s  of cumerous d a t e s  

m - \ of pa ten t  f o r  160 acre l o t s .   he XC r e r w  d e c i s i o n  concerning discounts 

f o r  s i z e  is not a p p l i c a b l e  to t h e  i ac t s  of the  i n s t a n t  case, and w e  

therefore  r e j e c t  defendant's contention. 

X I L  

In valuation of t h e  exc luded  and reservation l a n d s ,  t h e  a p p r a i s e r s ,  

William H. Muske (plaintiffs) and Gordon E .  Elmquist ( d e f e n d a n t ) ,  

utilized detailed s t u d i e s  of contenpornneous and c o q x i r n b l e  p r i v a t e  

sales of l a n d .  Practically a l l  of t h e  s n l c s  were t ransfers  o f  t h e  l a n d s  

in s u i t .  Thus, c o n c l u s i o n s  were reached conce rn ing  t h e  f a i r  market value 

of the  s u b j e c t  l ands  on t h e  pertinent d a t e s  in q u e s t i o n .  The appraisers 

used  some 1,057 comparable sales  as recorded in Benson a n d  Eddy counties 

from 1895 to 1915. Each appra iser  eliminated over  400 of t h e  s a l e s  which  

they deemed f o r  v a r i o u s  reasons t o  b e  unreliable i n  rncecing a c c e p t a b l e  

c r i t e r i a  of comparability. 

f l though the t w o  appra isers  s t a r t e d  w i t h  t h e  sane (:omparable sales  

da t a ,  they  reached d i f f e r e n t  c o n c l u s i o r . ~ .  However, it is to b e  n o t e d  t h a t  

b o t h  appraisers concluded t h a t  the  market value i s  s l i g h t l y  in excess  o f  

$2,000,(N)0.00. The difference in t h e i r  valuation t o t a l s  f o r  t h e  unirnprovtd 

l a n d s  is only  approximately $190,000. me figures are as follows: 



I t e m  - 

Homestead, etc.  

S t & t e  i n s t i t u t i o n s  

1 )  11 

School sections 

I t  t * 

1 9  t 8 

8 8  1 I 

Agency, church 
mission,  lndi an 
s choo 1 res crvcs 

S u l l y ' s  S i l l  

Homestead. e t c ,  

TOTAL : 

Acres 

693 

Value without b u i l d i m  
or other improvements . 

Plaintiffs 

402,367 

The d i  f fercnce betucen t h e  s??raisers ' totaLs occurs chief ly  wi th  

respect t o  t h e  two iarge t r a c r s ,  iterrs 2(a) and 6 .  Xr. Xuske found that 

constder~rion of u:.Lin:;,roveC iand saies alone d i d  cat  produce a depend&& 

indication of t h e  market value of those itccs , and so i n c l u d e d  sales of 

improved lands,  d ~ s c o u n t c ~  for i c ~ r o v e n e n t s  . ?Ir. E l q u i s  t determined 

which sales involved l and  with imgravements by u t i l i z a t i o n  of county 

records, General Land Office survey data,  and a 19i0 ? l a t b o o ~ ,  and e ~ ~ ~ ~ d  

from the comparable sales d ~ r a  a l l  t rans i ic t ions  involving lands with 

improvements. 
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Defendant's appraiser,  by omitting from consideration sales o f  

improved lots, omits sales of t h e  most des irable  land. Thus  h i s  con- 

c lus ions  tend to be biased toward a valuation slightly lower than is 

correct . 
The comparable sales selected by p l a i n t i f f s '  appraiser, i n c l u d i n g  

sales of both  improved and unimproved l a n d ,  represent a w i d e r  cross 

section of the land under  consideration here. Improved land must be 

considered along with unimproved land, fo r  the  "best land" is o f t e n  that 

land which is f i r s t  improved by the settlers. Appropriate deductions 

then must be made f o r  b u i l d i n g s  or other improvements to such land 

included in comparable sales .  

plaintiffs' appraiser based h i s  ca lculat ions  as  to deductions for 

bui ld ings  on census data. Census data is subjective and open t o  error, 

and a valuation based on such data is not wholly re l iable .  -- See Nez 

Perce, supra. However, given t h e  lack of a better basis f o r  estimating 

the proper discount f o r  improvements, it is not unreasonable to take 

census data i n t o  account .  Three Affiliated Tribes  of F o r t  Rerthold 

Reservation v. United Sta tes ,  Docket 350-F, 28 Ind. C1. Corn. 2 6 4 ,  276 

(1972). 

However, the census data does not show the value of improvements to 

the land other than bui ld ings ,  for example, breaking the l a n d ,  fenc ing ,  

wells and access. Although the  parties disagree on the proper method 

of computing the value of these improvements, the sum of plaintiffs' 
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appraiser's deductions exceeds the sum of defendant's a?praiser's 

deductions. We t h e r e f o r e  h o l d  that plaintiffs' appraiser's computations 

are a c c e p t a b l e .  

We consequently cozclude that  plaintlifs' qpraiser 's  valuation 

mthod  is persuasive,  aaa rhsr on t ix  res?ec:ive valuation d a t e s  the 

Item 2 (a) l ands  had an . s i ic~rcvcl  value of $ 4 0 2 , 3 4 7 ,  and that  the Item 6 

l ands  had an unimprsvei vs iur  of 51,731,592, 

With respec i  t o  ;i-,r iip;raisal of the reaa in ing  items herein.  except 

Item 1 ,  the Criencant's a p ~ r a i s e r  cads d e d w t i o n s  fran the value of 

# #  unimproved" h n d .  !Je cun;ii;de tka: such deluctions would not  apply to 

land chosen by the acpraiser J:: cnir.;rrwcC. iie find t h a t  the evaluations 

as made by t h e  p l . ? i n t i f f s f  a p p r ~ i s e r ,  Snscc on cocparablc sales of 

unimproved land ,  w i  t::ntt d e d u c ~ i o r ; ~  f o r  i n ~ r o v c n c n t s  to the lanC, are 

indicative of tiie t r ~ e  v a i w  ~f c ~ e  subjecr craccs .  We adopt then as 

our findings. A recapi:~ls:ion of t n e  vii ius of a11 items. as determined 

by the Commission, is sc: f o r t h  i:ereinaicc.r ucder XI\' .  

X 1 1 i . 
This leaves  t o r  d e i e r r ; . i n ~ ~ i o n ,  s a w g  other tkings, the rental 

value of 11,313.08 acres  ol rtscrv3tiori i z r d  wiiicii was utilized by the 

United States as a tzi;itary reservation L roa  on or sbout  July I t ,  

1867, until abaniormcnt of tile fort an or about  October 1, 1890, a 

period of a?proximately 2 3 . 2 5  years. ;he jmrties have agreed that the  

median date of rental  Loss is januzry 1, 1880. 

Most of the  Zorr Toccen ianG was about equally d i v i d e d  between 

crop and pasture. but aiso i ~ . c l u d e L  were about 1,3i1.59 acres of thber 
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and about 620 acres of marshlands. The State of h'orth Dakota hiis a 

limited s u p p l y  of timber, and t h i s  area included one of the few tracts 

of timber in the entire s t a t e .  The tract's proximity to t h e  lake,  with 

timber to a f f o r d  p r o t e c t i o n  and f u e l  ir, t h e  w i n t e r ,  anti w i t h  fish and 

game, created a favorable s i t e  f o r  t h e  t o r t  and f o r  t h e  ~aintenance of 

troops.  

The defendant's appraiser found t h a t  tiie value of the l and  in the  

For t  Totten area was $1.50 an acre  on t h e  median da te  of l o s s ;  t h a t  the 

p r e v a i l i n g  i n t e r e s t  r a t e  with respect t o  l a n d  s a l e s  in i677 and 1883, 

as well as 1877 to 1908, i n c l u d i n g  1880, was 7 p e r c e n t ;  and t h a t  while 

rental data  w a s  n o t  available f o r  t h i s  p e r i o d  i n  S o r t h  Dakota,  it was 

reasonable t h a t  a f a i r  r e n t a l  w v u l d  be  a r e t u r n  at t h e  p r e v a i l i n g  rate 

of in t e res t  on t h e  va lue  of t h e  l a n d  i f  cocverted into money. Thus, 

h e  computed t h a t  the  t o t a l  v a l u e  of llS3l3.O6 acres ,  at  $2.50 an acre,  

would be a sum in t he  t o t a l  amount of $28,282.70, rounded t o  $28,500.00; 

and t h a t  7 pe rcen t  i n t e r e s t  f o r  2 3  years on tlds sum would total 

$45,335.00,  rounded to $46,000.00,  as a f a i r  r e n t a l  f o r  t h e  p e r i o d  in 

ques t ion .  

The 

t h e  f a i r  

pos i t i o r .  

value of 

plaintiffs9 appra i se r  u t i l i z e d  t h e  same approach  to eva lua te  

rental value of t h e  land.  H e  concluded t h a t  due t o  t h e  favcred 

of t h e  reserva t ion  on the  lake,  w i t h  extens ive  timber, t h e  

the l a n d  was $3.00 an acre on the  median date of l o s s .  The 

appraiser concluded t h a t  a 10 percent rate of i n t e r e s t  p r e v a i l e d  i n  1870 

and 1873; t h a t  t h e  fair rental value was 30 cents p e r  acre  per annum; and 
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that computing such sun for 24 years on 11,313.08 acres, resulted in a 

fair  rental value for 21 years of $81,600.00. 

The Cormaission has decemined t h a t  there are no comparable rental 

figures available for land in t h i s  area during the period in question; 

that  the  vaiue oi the land as a c u ~ z e 2  by iindings of the plaintiffst 

appraiser a t  $ 3 . G O  an i ic re  Is f a i r  ace reason&le, due t o  the favored 

location of the  military reservstisn on t h e  lake; and that the prevallbtg 

rate of interest  on t he  m t l r m  dace  ~f l o s s  was 7 percent .  Thus, the 

11,313.08 acres,  a t  S 3 . C O  3c n r r e ,  had a va;ue oi 533,439.24  in 1880; 

and annual in teres t  a t  ' rlercerit r c s c i t s  ic t h e  yearly rental  of 

$2 ,375 .75 ,  w i t h  tire t t 3 t . L  bu.. 3 ;  $ 5 5 , 2 i t .  1'3 herebv deterntned to be a 

fa ir  rental value or t n p  r;.:,er.:.~;li)n 1.226 h e i d  by the United States 

for a p p r o x i m t e l y  2 3 . 2 5  ye;rs. 

S I V .  

k s e d  on the  encire rcrord, and ior t h e  reasons heretofore 

Ian& had, or, the rcs;.ei r ivt. v 3 i ~ 3  t lor, dsces , f a i r  ~ar ice t  vaiucs  

as follows: 
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Valuation Valuc without buildings 
Dates o r  o t h e r  improvements Disposal Acres 

Renta l  military 
reserve 

Homestead, e t c .  

State  institutions 

I I r t 

School sections 

I I I I 

Agency, c h u r c h ,  
mission, Indian 
schoo l  reserves 

Sully's Hill 

Homestead, e t c .  

TOTAL 

XV . 
A s  d i s c u s s e d  p r e v i o u s l y ,  t h e  l a n d s  "taken" temporarily f o r  a 

military r e s e r v a t i o n ,  o r ,  f o r  t r a n s f e r  t o  homesteaders o r  p u r c h a s e r s ,  

o r  p u b l i c  and c h a r i t a b l e  purposes ,  were taken in contravention of 

a F i f t h  Amendment t o  t h e  Constitution of the  United States. Where 

there is a f a i l u r e  t o  pay j u s t  com~ensation f o r  l ands  taken in 

contravention of  t h i s  a~endment, i n t e r e s t  w i l l  run on such claims against  

t h e  United Sta tes .  United States  v.  A l c e a  Band of T i l l a ~ ~ o o k s ,  341  U.S. 

48 (1951); Sez Perce, supra, 176 Ct. C1. at 829. 
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Interest is a part oi the jusr  cozpeasation. "Interest a t  a 

reasonable rate is a s u i t a b l e  measure by which t o  ascertain the anrowat 

t o  be added." United Sta tes  v. Creek Satiori, 295 U.S. 103, 111 (1935). 

Thus, the quest ion  ~ u s t  be resolvet as EO vtiiic constitutes a "xeasoarbze 

rate" or what ocher stcinJarC i s  s iAi tat ie  Ir. t n r ?  l i g h t  of all circuarstine~x 

Plaintiffs contenc t h n r  4 ar 3 3ercect interest  un;ustly discrim- 

inates against I n d ~ a c  t r ibes  bec.wsc zos: litlgazts in a l l  other Federal 

courts oi original juris2ic;im r s c r l v c  6 ?crccnL;  chac only  tribal 

claimants are subjected' r? c;;c :??pact o i  ti:e 4 percent retroaczive 

features; and that t cese  rates v l c l a t e  ti 'e ~~?ersonal c a l l  of t h e  

Fifth Amendment f o r  jus: cor3ae::sat icr,, ~ i . i c ; i  is without regard to the 

i d e n t i t y ,  s t a t u s  or b u s i n e s s  a b i l i t y  of  tnr owner, and without regard 

to his relationship to t h e  UxitsC Sta tes .  

The defendant contends :hat  j u s t  coc?ensstion, and hence interest, 

is  not an issue i n  ti;c crist-, Sut t ha t  i f  the C o m i s s i o n  determines that 

the subject lanas were :akea under ti le 7; f r h  Aamdaent, the question 

of proper i n t e r e s t  ~ e t . 2  l e c i d c d .  *ihr pro?er rate of interest W M  

-. e s t a b i i s h e d  i n  chc case ci 30;w klver  Tri3e v. ~ n 1 t c . d  States. 116 Ct. tb. 

454 ,  486 ( l g X I ) ,  cer r .  d e n l ~ i ,  3 i i  6. S. 302 ( U 5 i ) ,  where a 5 percent I.LE 

1934, and 4 percent thereaicer fro: 1934 t o  the date of judgment, m e  U L  

me Connissior, recer.:;y dec ided  a case, very s i z i l n r  in nature LU 

the  instant  case, whereby the ra te  of ir.:sresc was dctemined t o  be 5 

percent fron value tc the ~ a i e  o <  sec:ierect. For: lkrthaid,  supre. 

28 Ind. CL. Corn. at  293-301, and Finding 5 0 ( e ) ,  a t  323. ~ccordin&h 
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tk Commission hereby determines t h a t  a r a t e  of interest of 5 percent 

will be a p p l i c a b l e  as t h e  measure of j u s t  compensation in t h i s  proceeding. 

XITI:. 

Plaintiffs are entitled to recovery  i r o n  de fendan t  u n d e r  Clause 1, 

Sec t ion  2 ,  of t he  Indian  C l a i m s  C o c z ~ i s s i o n  A c t .  The Comiss ion  having 

determined t h e  f a i r  m a r k e t  value of t h e  severa l  p a r c e l s  invo lved  on the  

respective dates of valuation, and t h e  measure of  j u s t  compensation, t h e  

case will now proceed f o r  a consideration o f  payments  made by t h e  

d e f e n d a n t ,  and al lowable o f f s e t s .  

-. 
. h  

t 
i ; / ' . . . *  k.-- 

John T, Vance, Commissioner 

We Concur: 

~ a r g a r e  t HI Pie rce ,   omm missioner 

Brantley Blue, issioner 


