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Docket No. 363 
(Second Claim) 
( ~ c t  of 1904) 

This is an a c t i o n  for  jrrs t c ~ z p e r s a t i o n  under t h e  Fifth Amendmat 

Sioux Indian Commntty  in Ydmesora, e i  al., knwn herein as the  

Sieseton and Wahpeton S i o u x  Yands,  sole p l a i n t i f f s  herein. The t&fn@ 

occurred as a result of d i ~ ~ o s a l s  of the  Devils Lake Reservation In 

Sorth Dakota by cite L n i : c i  S t a t e s  s r i t 5 c w c  t h e  consent of the  bands, 

inc luding  loss of appr:lxi::ately 65,333 acres of rzservation land 

excluded from the reservatioa by an erroneous survey i n  1875. 

The Indian C l d n s  C c r r d s s i ~ ~ n  makes the f a l l w i n g  F i n d i n s  of Pact: 

1. Capacity t o  Sue. A t  a l l  times pertinent  t o  t h e  claim asserted 

herein the Lover Sioux Indian Connur.ity in Xinnesota. or the Simetm 

and Wahpeton Sioux Bands, were i d e f i t i f i i i b l e  groups of American I n d i . ~ .  , 

with  whom the United States concluded cercatn treacles, either lievetd&# 

or j o i n t l y .  Although the Sisseton ami Uahpeton Bands and the Medu 
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claim was s e t t l e d  by t h e  p l a i n t i f f s  and t h e  defendant. 18 I n d .  C 1 .  Corn. 

427 (1967) .  

The second c h i n  of t h e  petition was f o r  an account ing by the 

defendant of a l l  property of p l a i n t i f i s ,  r e a l  o r  pe r sona l .  An 

accounting r e p o r t  w a s  f l i e d  in J u n e  1961, to whicl; e x c e p t i o n s  were 

f i l e d  i n  Septeziier 1968. T h e r e a f t e r ,  on October 0 ,  1969, t h e  plaintiffs 

f i l e d  two amended p e t i t i x s  w h i c h  included, i c te r  - 9  d i a  a claim f o r  

j u s t  compensation f o r  the F i f t h  h e n d a e n t  taking of  p l a i n t i f f s '  l a n d s  in 

K o r t h  Dakota known as t h e  Devi ls  Lake i k s e r v a t i o n .  'Ihe I n d i a n  Claims 

Commission c o n c i u d e d  on Cecenber 10, 1969,  2 2  Ind .  C 1 .  Corn. 2 2 6 ,  t h a t  

t h e  claims p r e s e n t e d  i n  t h e  m e n d e d  p e t i t i o n s  l i sd  been asser ted  within 

t h e  b road  l anguage  of t h e  o r i g i ~ a l  amended petition setting out t h e  

a c c o u n t i n g  c h i n .  

Pursuant t o  a p r e t r i d  order  d a t e d  Xarch 25, 1476,  t r i a l  was h e l d  

on Xay 1 4 ,  1971, concerning  l i a b i l i t y ,  t h e  measure of  damages, 

and valuation o f  t h e  i)eviis Lake itessrviitior. lands of t he  S i s s e t o n  

and Wahpeton Bar.ds. Witnesses f o r  t h e  p i a i n c i f f  s and de fendan t  

t e s t i f i e d  and s ~ b m i t t e d  s u p p r t i n g  evidence as to the use and 
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value of t h e  lands. The lands were described i n  the pretrial order 

f 01 lws : 

Item 1. Clafrr, for use (1567-90) of 11,620 
acres for a military reserve. 

Item 2 .  C l a i m  for  bS,aOO acres excluded fron 
&he reservation by erroncoas survey f n 1875. 

I t e m  3 .  Claiz  fo r  S c c t i a n s  16 and 36 in each 
township of t h e  reservat icn ,  o r  lands i n  l i e u  thereof, 
granted t o  tnc S t a t e  of So r tn  Dnkota by Section 5 of 
t h e  Act of M r i l  1 7 ,  1904,  c. 1620, 33 S t a t .  319. 

I ten 4.  c1i.i- , .., . Lr ns:  :G cxzeed 9CO acres reserved 
f o r  church,  n i s s l c n ,  m d  agency p ~ r p o s w  and 1,600 acre8 
reserved for thi Fort 7at tc .n  I;-iiian school ,  under 
Section 4 of t h e  Act of . ' i ;~r i l  2 7 ,  1904, supra. 

Item 5 .  C i n i z  f ~ r  492 ,icres t h e  President reserved 
for a ?&lie park by p r c r z l a z a t i o n  dated  June 21, 1908, 
pursuant co S c c t i o : ~  4 of c'nf Ac: of A p r i l  2 7 ,  1904, 
supra. 

Item 6 .  C1'1irn i u r  a l l  of t h e  u n a l l o t t e d  lands 
of the Devils  Lakc I n d i a n  Reservation, including the  
Fort Totter, !:iIi:.?ry Rcserve, disposed of under the 
general p r o v i s i o n s  of the n o w s  tead and t a t n s i t e  lms 
of the de fenr iar ,~ ,  at  p r i c e s  f i x e d  by the 1904 A c t ,  
pursuant to Set-t.cn L of the A c r  of A p r i l  27, 1904, 
supr;:, ckxcc~::r..; iron siich dis;ltwa: 6,160 acres re- 
q u i r e ~  f o r  iu:urc a l lataents  and exccgt tng  lands 
identffied in Item L through 5 ,  S o w .  

Finding 5 0 .  9. 

3. Treaty of 1867. The i r e v ~ i s  Lake i n d i a n  Reservation in Xorth 

Dakota, idcntlfied ns Royce irrca 137, w a s  es tab l i shed  for the Sfssetcm 

and Uahpeton Rands of Sioux icdians and others by Article 4 of she 

Treaty o f  February 19, 1867, 15 Stat .  505. 

The reservation is l o c a t e d  in east-central North h ~ o t a .  The eraia 
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portion of the reservation, lying south and vest of  Devils Lake, ia 

located in f i v e  present-day c o u n t i e s  of the s t a t e ,  s p e c i f i c d l y  Benson 

County, &ere the aaic portion is s i tua ted ,  and Eddy, Wells, Nelson 

and Ramsey counties .  

4. Erroneous Survey. In 1675 the  western l i n e  of the reservation 

WM crroneol l~ ly  surveyed r e s u l t i n g  in the exclusion of approximately 

64,000 acres of land from the reservation. The error on the part of 

the defendant's agents was brougnt to the a t t en t ion  of the Department 

of Inter ior  when various settlers were found i n  the excluded area by 

the Indian Agent,  and when a railroad was preparing to cross t h e  land. 

After examination of the u t t e r ,  the Secretary of Interior reported, 

i n  a letter dated August 9 ,  1887, to the Conmissioner of Indian Affairs 

that : 

The boundary i i n e s  of the reservatfon have already been 
surveyed and e s tah l i shed ,  and since t h a t  was done a large 
number o f  s e t t l e r s  have i n  good fa i th  gone upon the lands 
lying west of t h e  reservation l ine as  e s t a b l i s h e d  i n  1875, 
believing then to be  a part of the p u b l i c  domain and have 
acquired rights thereon. In view of these facts,  no change 
w i l l  be made in the western reservation l i n e  already 
establ i shed . . . 

Approximtely sixteen years after the erroneous survey, Congress 

' appropriated $80.000.00 to yay for the excluded acreage, at $1.25 per 

acre. Act oi Narch 3, 189i, 26 S t a t .  969, lG10. 

5. Disposal o f  Excluded Land. The l a n d  excluded by reason of the 

erroneous survey, approximately 64,000 acres, wffi  disposed of by the 

United States on various dates: (a) by grant of school  sections 16 and 36 

or equivalent  lan& t o  the State of Xorth Dakota; (b) b y  pat of l a d  for 
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sta te  institutions; and ( c )  by patents under the homestead and t o m i t 8  

lws. The acreages and median dates of taking of t h i s  land, as agreed 

to by the parties herein, w i i l  b e  d i s c u s s e d  hereinafter. 

6. Agreement of 1901. The IaCian A2propriation Act of Harch 3, 

1901, c. 832, 31 Stat .  1058, 1077, authorizeC the  Scretary  of the IntatSam 

within his d i s c r e t i o n ,  to negotiate through any Indian inspector agree- 

ments with "any Indians for the cession to  the U n i t e d  S t a t e s  of portioar 

of t k t r  respective reservations or surplus unallotted lands," such .o- 

being subject  to r a t i f i c a t i o n  by Congress. 

In November 1901 an Indian inspecror  negotiated an agreement for the 

cession of tribal  lands wi th  male Indians of t h e  Dcvils Lake Reservatim, 

age 18 or over, subject to  the  ratification of Congress. Under Article I 

and I1 of t h e  agrcercent, after reserving certa in  areas f o r  future 

a l l o tment s ,  provis ion  was made f o r  the o u t r i g h t  cession and sale of d 

unallotted lands, for  a consideration of $345,000.00. Such considerotam 

also included settlement of any t r i b a i  claim growing out of the a f o r e a d  

crronecus survey of the vestern  boundary, and any claim for loss of tidrr 

taken for  the use of t t ,e ~ i l i t a r y  a t  Fort Totten from 1867 t o  1890. 

This  agreement was referred to  Congress for rat if ication, by the Secret- 

of the Interior on December 12, 1901. 

7. Act  of A p r i l  27,  1904. The Act oi A p r i l  27,  1904. provided, rd 

other th ings ,  for t h e  cession t o  the United States of all unallotted 2 

in the Devils Lake Indian Reservation, including the tract of land "W 

present known ns the Fort Totten Hilitary Reserve"; for the grant to  tb3 

State of North Dakota. f o r  school purposes, of sections 16 and 36, Or 



30 Ind. Cl. Cora~. 463 503 

equivalent two sections, i n  each township within the reservation; for 

the reservation of certain areas for churches and aissions, and for 

agency, Indian school and public park purposes. The Act directed that 

all remaining reservation land not needed for a l lo t tment  be disposed of 

under the hoaestead and t m s i t e  laws at $4 .50  per acre, payable one-third 

at  the time of entry, arid the balance in installments. Additionally, 

the act vested the President with the power to dispose of such unallotted 

land at less than S4.5C per acre i f  in his judgment no more land could 

be sold at  $4.50 per acre. The proceeds were to be credited to the 

plaintiff bands. Thc s t a t u t e  directed the linited States to pay $3.25 

per acre for the school lands given t o  Sorth Dakota and for iand 

reserved by the United States  for school, agency, church and mission 

purposes. The act was silent on compensation for the acreage reserved 

for a pub l i c  park, known as Sully's Hill. 

8. Disposal of Reservation Land. Tine lands in the Devils Lake 

Reservation, w i t h  the exception of that land allotted to the Indians, 

were distributed pursumt t o  the Act of 1904. The State of North Dakota 

was vested with t i t l e  to tribal lands in connection Kith the school laad 

grant; and, by proclamation oi June 2, 1904, the President defined the 

tribal lands reserved for p u b l i c  and charitable purposes designated by 

the  statute. The remaining lands were opned for disposition under the 

homestead and tovnsite laws. ?he lands were oot ciaseif ied or a?praised, 

and the provisions of the i904 Act d i d  not re~u ire  such action. 



30 Ind. C1. ban. 463 

9 .  Acreages and Value Dates. J .  William Try=, a qualified 

appraiser and expert  witness for plaintiffs conducted an investigation 

and submitted a report v i t h  respect to the public land recorde of the 

Devils Lake Reservation, including information shoving acreages i n  the 

categories of land specified in the pretrial order of Harch 25, 1970, 

and the  contro l l ing  dates on which the United States disposed of the 

lands, tract by tract, either by sale, by donation, or by reservation 

for a p u b l i c  purpose. 

The appraiser for plaintiff, William H. H w k e ,  advised that up- 

on independent investigation of the land of f ice  records. the aforesaid 

tabulations of Mr. Trygs were found to  be accurate.  Instead of a p p r a l a a  

each tract of land d i s p o s e d  of under the p u b l i c  l and  laus  as of the data 

of each patent. Mr. ?luske computed median dates of valuation in c ~ u l ~ ~  

with the appraiser f o r  the United States, including a date for fixing th4 

rental value of the area u t i l i z e d  as a military resenre. AS a cOM~~UBLICS. 

p l a i n t i f f  and defendant are in general agreement as to acreagea and 

valuation dates. 

The following recapitulation includes the ice- involved i n  this 

action, the acreages of such items, and the median or other value 

as determined by the Comzaission. 



ITEH - 
1 

2a 

2b 

2c 

2d 

242 

3a 

3b 

4 

DISPOSAL 

Rental military reserve 

Homestead, etc. 

State institutions 

State institutions 

School sect ions 

School scctfons 

School sections 

School sections 

Agency, church, mission, 
Indian school reserves 

Sully's Hill 

Homestead, etc. 

ACRES - 
lfD313.08 

59,143.68 

269.99 

l,4iO3. 70 

1,280.00 

2,310.8S 

5,774.01 

6,713.94 

2,433.75 

VALUATION DATE 

January 1, 1880 

January 1, 1897 

January 7, 1897 

October 10, 1895 

February 5 ,  1885 

February 23, 1884 

July 15, 1904 

July 8, 1904 

Sune 2,  1906 

June 2 ,  1904 

Jarnary 1, 1910 

In connection with I tcm 1, loss of use of reservation land, totalling 

11,313.08 acres, and Item 2(a), homestead lands of 59,143.68 acres in the 

excluded area, thc 2artics agreed on the median datesof  value. 

They agrccd, concerning Itm 1, on a median rental date, and indicated, 

concerning Item 2 (a ) ,  that the appropriation of the land and change of 

ownership was conslmnmated by the issuance of patents. The Conmission 

has dctczmined that the changc of ownership was consvrzmated by such 

isausnce of patents,  We therefore conclude that the  aforesaid median 

dates are supported by the evidence. 

With respect t o  items 2(b)  through ( e ) ,  inclusive, totalling 5 , 7 6 4 3  

acres of the exciudcd iands, such l a d  was disposed of t o  the S t a t e  of 

North Dakota by grants for schools and sta:e ins t i tu t ions .  These transfer 



dates were agreed on by the parties herein, are eupported by the 

evidence, and are adopted by the Co~naission. 

The area of the erroneously excluded lands has heretofore beem 

assumed t o  be 64,000 acres. The Act of Harch 3, 1891, supra, ~ p e e i f i e d  

that the excluded area included 64,006 acres, and the  Court of Claim* 

In a 1923 decis ion concerning the area, made the  same assumption. 

Sisseton and uah~eton Indians  v .  !!nitel S t a t e s .  58 C t .  C1. 302, 320, c4k- 

denied ,  275 U . S .  528 (1927). af f 'd  on a?peal, 2 7 7  U.S.  424 (1928). 

Hovever, the parties have mutually agreed tnat  the excluded area actudlf  

contained 64 ,908 .22  acres. Defendant in its tabulation designated the 

erroneously excluded lands d i s p o s e d  of f o r  homestead (59 ,143.68 acres) 

as Item 2 ,  and the remainir'g lands disposed of far s ta te  i n s t i t u t f o ~  

of schools ( 5 , 7 6 4 . 5 4  acres) as Item 3 ( b ) .  Plaintiffs in their tabulatioa 

designated the erroneously excluded hoaestead lands as Item 2(a), and 

the s t a t e  institutions and school lands as Iterrs 2(b)  through (e). We 

have adopted plaintiffs' designation system as reflecting more accurat.fr 

the pretrial  order. 

Concerning Itens )(a) arid (b), including 12,487.95 acres of reserve 

t i o n  l a n d s ,  donated by defendant t o  Sortn Dakota, there is no dispute  

t h a t  the value dates are those when the surveys of school sections were 

approved. 

The I t e m  4 l a n d s ,  i n c l u d i n g  2 , 4 3 3 . 7 5  acres, were reserved by the 

United States for various p u b l i c  and charitable purposes, including 

church and mission. 'Ihe parties agree. and we concur, :hat the value 
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date is June 2 ,  1 9 0 4 ,  t h e  da te  of t h e  Presidential proclamation defining 

s u c h  reserved l a n d s .  

With respect to Item 5 lands  p e r t a i n i n g  t o  sully's U i l l ,  a p u b l i c  

* 3 park,  a proclamation by  t he  P r e s x r n t  oz tiw Uni te ;  S t a t e s ,  33 L.D. 1, 

de f ined  t he  p a r k ,  as p r o v i d e d  i n  sec t i s :  4 of  t h e  Ac t  of A p r i l  2 7 ,  1904,  

sup ra .  The Commission h a s  a d o p t e d  J u m  2 ,  190 i ,  as t h e  co r rec t  da te  f o r  

valuation purposes. 

The median d a t e  of e n t r y  f o r  t h e  various p a r c e l s  of t h e  90,138.15 

acres o f  Item 6 l a n d s  w a s  h n u a r y  1, 19i i6 .  ~ e f e n t f a n t ' s  appraiser contends 

t h a t  the median date oi  e n t r y  is the v a l u a t i o n  d a t e .  T h e  median date 

of i s s u e  of  t h e  pa ten ts  t o  t h e  land January 1, 1916. ~laintiffs' 

a p p r a i s e r  c o n t e n d s  t h a t  t h c  n i e d i m  d a t t :  cS i s s u e  of p a t e n t s  i s  t h e  

'r- cor rec t  valuation d a t e .  ~ n e  Commission, f o r  redsons  explained in t h e  

op in ion ,  has conc luded  t h a t  t h e  nedisn date  o i  i s s u a n c e  of  p a t e n t s ,  

J a n u a r y  1, 1910, i s  t h e  c m r e c t  valuation d a t e .  

10. E a r l v  i i i s t o r y  of Datiotn T e r r i t o r y .  For many c e n t u r i e s  p r i o r  

to t h e  arrival of  t h e  w h i t e  man, t h e  Dakota. Territory was occnp ied  by 

nomadic I n d i a n  t r ibes .  ';lie Red R i v e r  of t h e  S o r t h  2nd i t s  t r i b u t a r i e s  

in eastern Dakota ,  i r o n  Lake Traverse to Penibina, and t h e  M i s s o u r i  

and i t s  t r i b u t a r i e s  i n  t he  west, extending i n t o   onta tan^: Ter r i t o ry ,  were 

t h e  s i tes  o f  Gany e a r l y  I c d i a n  set tiecents. I n  between these waterways 

l a y  t h e  great open rolling p r a i r i e s  where the h e r d s  of b u f f a l o  provided 

a p l e n t i f u l  supply  of meat, fat and h i d e s  f o r  Indian survival. 
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During the period from the levis and Clark Expedition of 1804 to 

the building of railroads in the latter part of the 19th century, a c t i v i w  

in the Dakota Territory changed frcm tribal hunting, fur trading and o t h a  

aspects of an Indian civilization, into rhe beginning of white settlemu&& 

Indian unrest brought military forts and expeditions whereby displacemeair 

of thc tribes to reservations took place in the 1860's. Thus, great 

land areas were rcleascd f o r  uhite settlements through Indian cessions oL 

land to the United States. Indian dependency upon the white man, even tm 

thc necessities of l i f e ,  becane apparent in t h e  l a s t  h a l f  of the 19th 

century. The great land settlement boom in the Dakotas began in 1871 or 

thereabouts, crested i n  the years 1878 through 1886, declined and then 

resumed in the late 1890's, finally ending with the beginning of World U Q I  

11. Background of the Sub!ect Area. ihe Dakota Territory var 

organized in 1861 and North Dakota became a s t a t e  i n  1889. When the $0 

rush erupted in Montana in 1862, the amy b u i l t  several forts along 

the trails used by the gold seekers. In 1867 a feu log cabin8 and a 

stockade were built a t  Fort Totten, located on the south shore of Devi& 

Lake on reservation ground. In 1868 construction of more permanent 

buildings and a new fort were authorized by the War Department, and 8 m 

fort was built about 800 yards south of the original fort, 

When Devils Lake Reservation was established in February 1867 thrr 

Sisseton and Wahpeton Sioux Indian Bands began sett lement around the 

shore of the lake. By 1871 the Indians had planted over 100 acre8 o f  

Thc town of Devils Lake, located on the north shore of the I&&, bae 



30 lad. C1, Corna. 463 309 

the county .eat of W e y  Caunty. The first Great Northern Railroad 

passenger train reached Devils Lake on July 4, 1884, and on the s u m  day 

steamboat service was inaugurated on the lake. There was also a s t a g e  

coach line servtng t m s  along the north Lake shore and the 'lhrtle Mountain 

area, 

The settlement of the north shore began when the Chippewa lands were 

opencd for settlement in 1882. Before 1883 the only arcasin the Fort 

Totten - Devils Lake region that had been sumeyedere  the military and 

Indian reservations. A6 of 1889 a l l  of the townships of Ramsey County had 

been sub-divfded. As of 1884 the eastern part of Benson County had been 

surveyed and by 1889 eighteen townships i n  Benson County had been rub-divided. 

The f i r s t  lands to  be claimed were the wooded areas around Devils W e ,  

but subsequent settlers took land progreasivcly further from the lake. The 

settlers tended to  s e t t l e  near the railroad. h e  price of land varied accord- 

ing t o  its distance from the railroad and the wooded shores of Devils Lrrke. 

The settlement of the Devils Lake area coincided with the great boom of 

1879 through 1886. During this period prices for b a s i c  comodities were high .  

L a d  speculators were everywhere buying land for eventual p r o f i t .  Hwever, 

the boom ended w i t h  the depression of 1886. Bad weather, t h e  end of the 

railroad expansion, and t h e  fact that most of the choice free land east of the 

Missouri River had been claimed, were some of the major causes of the depres- 

sion, which was f e l t  i n  the Devils Lake area. 

In the Federal Censm of 1870, when North Dakota was a p a r t  of the Dakota 

Territory, the area comprising North Dakota had a population of 2.405. In 1880 
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the population had grown t o  36,909, and to 190,983 by 1890, t o  319,146 by Cb.. 

year 1900 and to 577,056 in 1910, 

The f ive counties in North Dakota included in the subject area were 

created between 1873 and 1885, and experienced a population growth from U, 

in 1890 to 36,474 in 1900, and finally t o  54,634 i n  1910. 

12. Topography and Soils. The central belt of the state ,  with abaut 

one-third of the land area, is of primary interest  since the Devils Lake 

area is Located within t h i e  formation, which extends from Canada on the 

north t o  South Dakota on the south. 'fie f l a t  t o  gently rolling are= of 

t h i s  section have a rich clay subsoil of substmtial depth which i r  c m r r d  

by about six inches of chocdatc  b r m  ta black soil fcrmed by decayed 

grass, Thcsc soils are quite f er t i l e  and often produce "bumper" crops 

of grain i f  t 5 c  noisturc supply is good. From 1875 to 1910, when the 

rainfall was su f f i c i en t ,  these virgin grass lands produced very high graia 

yields of quality wheat. 

13. Classificarfon of Soils. Mr. Williaa H. b a k e ,  plaintiffa' 

appraisal cxpcrt, submitted an a p p r a i s a l  report whfcl: included a detaL1.d 

analysis of so i l  types .  A classification of the l a d s  was made from 

modern soil classifications and data secured £rum thc land records prepard 

by pub1 i c  land surveyors a t  the  time such lands were surveyed. 

was raced agriculturally a s  first, second and th ird  rate, with cambi~t-  

and fourth rate. The soil ratings were entered on a map, aB reflected 

by the public land surveyors, and the acreages and proportions of l a d  



In each area were found to be as follws: 

Excluded Area 

Rat inn  Acres Percent of Whole 

1st Rate 33,203.95 
1st 6 2nd Rate 12,206.88 
2nd Rate 10,395.24 
2nd 45 3rd Rate 560.00 
3rd Rate 7,044 .04 
4 t h  Rate 1.498.11  

Totals 64,908.22 lOOX 

1904 Act Reservation Land 

Rating Acres - Percent of Whole 

1st Rate 73,904.01 69% 
2nd Rate 30,538.71 29% 
3rd Rate 1,825.10 - 2% 

1/ 
To t als 106,267.82- lOOX 

Mr. Cordon E. Elmquist, defendant's appraisal expert, submitted an 

appraisal report, including an analysis of soil types or classifications. 

Bnscd on comparable sales data and surveys made by the  United S t a t e s  

General Land Office and Geological Surveys, along with soil maps, 

the following classification was aade of the s u b j e c t  lands: 

I/ Correct t o t a l  acreage, as agreed to  by parties herein, is 105,839.30 - 
acres. 



Pretr ia l  Cropland 
Order Class Class 

?as ture 
C l a s s  

No, Acres 

3 Total Timber &heal# 

The totals given above by the defendant's appraiser are for C l u 8 ~  1, 

2 and 3 of the sllbfect l a n d s .  The t imber and marsh acreages are inc1ud.d 

a l so  within these total  sums, as b e i n g  within Classes 1, 2 and 3 .  

Based on t h e  evidence of record i t  appears that  each appraiser coa- 

s idered and allocated a l l  l and  chosen in t h e  comparable sa les ,  includins 

pasture and timber, and reackd their coacluoions as t o  value in accordme 

w i t h  t h e i r  respect ive appraisal methods. 

Examination of t h e  comparable sales discloses that the p l a i n t i f f s  

selected a more representative cross-section of soil types, inasmuch M 

2 /  Previously reported as 64,908.22 acres, which is the  combination of - 
Items 2 and 3b in this tabulation, 

3/ Previously shown as 12,646.55 acres. This was corrected t o  12,487.9s - 
acres by the parties a t  the t r i a l .  

4/ See 21, supra, combination of Items 2 and 3b. - 
S h  This item w a s  also adjusted by t h e  parties t o  90,138.15 acres, - 
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t he  comparable sales s e l e c t e d  included both improved and unimproved land, 

as discussed more f u l l y  hereinafter. Thus, the Comaission finds on the 

b ~ f s  of t h e  evidence of record t h a t  p l a i n t i f f s '  land claasiflcations 

more reamnably r e f l e c t  the q u a l i t y  of the subject  lands as of the 

respective va lua t ion  dates. 

14. Climate. NorFh Dakota has a con t inen ta l  four-season climate 

which has a g r e a t  bear ing  on productivity of the soil i n  the s t a t e ,  In 

b r i e f ,  i n  North Dakota, p r e c i p i t a t i o n  is considered the most important 

c l i m a t i c  f a c t o r .  I t  is of prime importance t h a t  the  r a i n s  come, principally 

during the  crop season. 

The average number of c l e a r  days i s  160, p a r t l y  cloudy 100 and cloudy 

105. On a clear day, from May to the end of July, the sun shines for more 

than 15 hours. Such hours of sunshine makc poss ib l e  many good crops in 

what is a comparatively short growing season. 

The area i n  ques t ion  here usually enjoyed a f r o s t - f r e e  average grwing 

period of about 120 days .  In shor t ,  r a i n f a l l  and c l imate  i n  t h e  subject 

area are generally favorabte for t h e  r a i s ing  of grasses, g r a i n s  or  c e r e a l s ,  

including choice wheat, as discussed h e r e i n a f t e r .  

5 Wheat Production i n  Subject Area. In t h e  1870's Minneapolis 

became t h e  largest mi l l ing  cen te r  i n  t h e  United States. N e w  flour milling 

techniques were developed and t h e  q u a l i t y  of hard r e d  spr ing vheats from 

North Dakota increased t h e  demand for Dakota wheats. 'ihe fanners of the  

Devils Lake area had high  y i e l d s  of euperior q u a l i t y  h a t .  Demand for 

land a d  the  g r a i n  products of the state vas constant ,  and the g r w t h  



in cultivated acreage in the subject area and North Dakota was massive 

between 1890 and 1909. 

16. Development and Spread of Transportatioc. Tvo h i s t o r i c  water 

routes, the Red and Missouri R i v e r s ,  served t h e  needs of the explorers, 

Indians  and fur t r a d e r s .  Later, water : rave l  continued along the primary 

r i v e r s  by boat ,  hargr or steaaer, and by i860 stenxers nadr seasonal tripe 

along t h e  Yissouri he tween  For'. Benton, ?:ontar,ci, and S t .  Louis, ?(issaurl, 

Steamer t rave l  provided t ~ a ~ s p o r t a t i ~ n  for b o t h  passengers and t h e  

shipping of grain or o the r  ~rodct- t* tc' z a r k e t s .  

Two p r i n c i p a l  r a i  l r ~ s t s  served  thc SLIS jCc t  area. 'The Korthern 

Pacific H;tilrafid was tire f i r s t  to c'nrc7r XPrrh Dakota, a: Fargo near t h e  

eastern b o u n d a r y ,  in 1 8 7 2 .  The tracks were conpleted to Bismarck, on 

t h e  Missouri R i v c r ,  i n  1873. Tht*  Grc::~:  Sorthern H 3 i  l road  main line was 

built from 1879 t o  1886 in t h i s  a r e a ,  prozerding  fro^ Minnesota, v i a  

Crookston, .?nd o n  t o  t h t a  Dt>%;ils L a k c  Rescrvat i o n  area.  

1 7. Land :,et t I cJr.t ::: . As the r a i  l roads  e x p a n d t d  the i r  main l i n e s  

and branch l f n r  fpedcrs ,  t h e  s e r t i e w n t  of land i n  t h e  area was 

accelerated. The rai l r c a d s  ~ A J  a c q u i r e d  great arcas of the public daauria 

near the i r  l i n t s  t h a t  w c ~ l d  i;n?rodi:ctive to t h e n  w i ' r h ~ t  land settle- 

ment and whe3t r u  zrnnsynrt rn market. Raiiroad, territorial and 

p r i v a t e  groups fostered l a n d  scr t lment  promtions during t h i s  p e r i o d ,  

and, w i t h  t h e  drvrlopnent of public i ~ t e r e s f  in "free lands"  or lw 
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cost acreage, t h e  "Dakota aoom" of 1879 through 1685 developed. The 

valley lands were mostly under the p l w  by 1890,  and settlement had 

a l s o  spread westward across the d r i f t  area of S e r t h  Dakota, covering 

all of the area in question i n  the e a r l y  ?err of t h e  20th century .  

Slnce the United Staces Governcent had subsidized construction 

of railroads v i t h  large grants of l a n d  in Sorth Dakota, 10,679,490 

acres ,  or 2 3 . 7  percent of the s t a r e ' s  rota1 acreage, were h c l d  by the 

Northern Pacific Railroad. In the 1879's nearly 10,000,CQO acres of 

this land was available for sale, and tht* railroad devised a plan t o  

develop large sca le  f a r m ,  known as bonanza Earzs, froz their  land 

grants.  Several bonanza f a r m  deve loped  under i d e a l  conditions, and 

there were 323 f a r m  each possessing norc than 1,000 acres reported 

i n  the 1890 census. However, drought was general in the years 1887 

through 1889, and the prf ce of wheat deciined from 79 cents  a bushel  

from 1876 through 1880, t o  66 cents a bushel iron 1880 t o  1889. The 

Iarqe fa- declined i n  general use thereafter. However, the publicity 

given to the faruts sti~u:ated settlexent of the area and brought many 

immigrants from Europe. 

Statistics f r o a  the 1510 census for  a l l  f d r m  in S o r t h  Dakota in 

1900 and 1910 arc as follows : 
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Number, area and 
Value of Farms June 1900 

Populat ion,  North Dakota 319,146 
Number of a l l  farms 45,332 
Land area of s t a t e  in acres 44,917,120 
Land in fanas - acres 15,542,660 
Improved land fa- - acres 9,644,520 
Average acres per  fami 

Value of farm property  
Total 

Land 
Buildings 
Implement s-Xachtncry 
Animals - poultry 

Average value of a l l  
property  p e r  farm 

Average value of land only 
per acre 

April 1910 

516 

Percent 
Inc resat 

80.8 
64.0 
-0-0 

82.9 
112.1 

11.5 

281.9 

321.3 
262.9 
212.4 
155.1 

132 - 8  

130.4 

Note: Ranges or ranches using the public domain for grazing 
purposes or leasing land were touted as farms i n  1910 and 1900. 
They were included as owned or transged. free from mortgages, and 
under 3 acres in s i z e .  The counting ofthese ranges as farms 
affects a l l  t o t a l s ,  averages, and percentages in which the number 
of fanns is  a factor. In I910 there were 36 such range8 Included 
as farms. 

18. Timber and ttincrals.  Xorth Dakota had a l i m i t e d  amount of 

timber. During settlement of the s ta te  t trber was valuable, providing 

materials not only for f u e l  and fencing, but for log build lug^ and 

furniture, The Devils Lakc &senration had several groves of timber, 

particularly at or near Fort Totten. A letter dated  February 21, 1879, 

from t h e  Indian agent at Devils Lake Agency t o  the Bureau of Indian 
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Affairs stated that "the Military Reservation selected the site . . . 
and entabllshed their lines so as  to include a l l  of its denirable 

timberland . . . I I 
The Tenth Census forest sect ion described the Devil' a Lake timber 

as follows: 

Probably seven-eighths of the Devil' s Lake t irnber 
is  burr oak; the remainder is sycamore, green 
ash, etc.  The timber i n  many places g r w s  large. 
SmctLmcs 30 to 40 feet to the f irst  limb and is  
valuable for fuel ,  for the construction of log 
houses . . . 

While lime, sand and gravel were available for building purposes, 

there were no significant mineral deposits known at the valuation dater. 

and minerals are not a factor i n  valuing the subject lands. 

19. Importance of Wheat. The demand for wheat i n  North Dakota 

and in the nation became important factors i n  the  economy during the 

early 20th  century. Even with fal l ing prices, dry years and other 

disasters ,  development of the farming areas in k r t h  Dakota contimcd 

through the la te  1880's and early 1 8 9 0 ' ~ ~  and a m i l d  boom started in 

the 1890's, which carried through to  World War I .  

The general boom covering the period from 1898 t o  World War I 

was largely a r e f l e c t i o n  of national trends. After the 1890 depression 

the United States entered a period of extraordinary economic g r m h .  

Railroad. expanded the ir  trackage and e q u i p e n t  at  a fast ra te ,  the 



value added t o  tau materials by manufacturing doubled, and millloan 

of European h i g r a n t s  poured into the nation. The second boan in 

North Dakota was an aspect of t h i s  unusual national g r w t h ,  marking 

the disappearance of the front ier .  

As tile arable unoccupied lands began to be settled, the demand 

for food products, such as those produced from wheat, rose faster 

than its product ion.  The prices of f a m  produce and fsnn land went 

up, w i t h  higher wheat prices a part of this trend. A flood of settler8 

poured i n t o  Sorch Dakota, w i t h  250,000 entering the s t a t e  between 1898 

and 1913. 

20 .  Highest nnci fiest Use of t h e  Land. The c l h t c ,  topography, 

soil and nat ive  v e g e t o t  i o n ,  toget  her encouragai an agriculture broadly 

devoted to wheat and other grains i n  this cool, temperate, northern 

P l a i n s  area. We therefore conclude t h a t  the highest and best use of 

t h e  subject lands or the v a l u a t i o n  dates  was for agriculture. 

2 1. Comparable Sa le s .  Mr. William H. Muske, a-qualif i e d  appraisal 

expert, testified for the p l a i n t i f f s  and submitted h i s  compsrstive aalea 

study in evaluation of the subject lands. 

Host of the land to  be valued is in Benson and Eddy Counties. Ther 

report inc ludes  data concerning 1,056 recorded comparable sa les  

transactions for the  years 1895 t o  1915 in &mon and Eddy counties. 

Practically all of the  sales were transfers of the lands in s u i t .  

Five hundred th ir ty - s ix  sales pertained t o  the 1906 hcr area in Bensoa 

County and 288 sales concerned the 1904 Act area in Eddy County. Th 
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remaining 232 sales occurred at  or near the excluded area, nearly a l l  lo 

Benson County, during t h e  period 1895 through 1905. =ere were 462 sales  

transact ions excluded f rorn considerat ion by Hr . Nuske for the reasons that they 

involved Indian or trust land transfers,  transfers between members of 

the same family, small acreages, d e e d s  for fractional interests, rights  

of way, poor description of land, or  deeds subject t o  unpaid taxes. 

After  excluding these 452 sales,  there rezained 416 transactions in 

the ceded area and 178 i n  the  excluded area. 

h e  t o  the  destruction of the  assessor's records, it was not 

p o s s i b l e  t o  dctcrninrr whether land was improved or unimproved in Benson 

County. The appraiser ~011cl i ided flowever thnt a likely possibility 

existed that ffiost cncurnbercd land was improved. Data was prepared on 

the value  per acre df b o t h  cncurr,bcrcd and unencurrbercd l a n d ,  a l o n g  with 

the  so i l  t y p e s ,  as ~Iiscusscd previously h e r e i n ,  for the excluded and 

reservation lands on t h e  various valuation dates,  

Mr. Muske concluded t h a t  considerdtion o f  the unencumbered 

lands salcs alone d i d  c o ~  produce a dcpendajlc indication of the narkct 

v a l u e  of the  lands in q u c s t i o n .  Thus, a l l  types of sales were u t i l i z e d  

for t h e  land in question, encumbered or unencumbered, to arr ive  at a 

w i d e r  cross-sect ion ai c lx lpsra t  ive  sales. Further, Xr. X i s i c  indicated 

that some of the cncumbrred sales nay not have included buildings, and 

thnt significant features iinvind an influence on t h e  selling pricc  of 

land were c o n s i d e r e d ,  such as close proximity t o  streams, railroads or 

townsites. 
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Cordon E. Elmquist, a qualified appraisal expert, testified for 

the defendant and submitted his d e t a i l e d  report concerning the value of 

the subject Lands. Xr. Elmquist based h i s  conclusions on the same complva.Ue 

sales data for Benson and Eddy counties for the period 1895 t o  1915 

used by Mr. h s k e .  Xr. Elmquist counmd 1057 sales in contrast t o  Mr. 

Muske's 1056. After excluding Indian sales, farrily tranractions, quitelah 

deeds, or any qucstionablc s a l e ,  t h e  nunbcr of cosparable sa les  vas reduced 

t o  653. A t  that  juncture, the sales includfng buildings or improvement8 

were excluded insofar as possible, based on available information in tb d~ 

The Bcnson and Eddy county records sere searched t o  determine i f  the 

real estate ,  when assessed, was broken down between land and buildings or 

improvements. Those in Eddy County were broken d w n  i n  this manner but 

those In Denson were not. The Eddy County assessments included only a 

to!icn evaluat ion of the Lnprovcment s, but those transact tons showing such 

ixuprovenrcnts were also c l h i n a t e d  from consideration, 

Defendant's appraiser a180 secured a 1910 p l a t b w k  of Benson Countys 

prepared by a land company t h e n  doing business in the area, which fdf- 

cated buildings on the varxous tracts under considercition. MditionalTy- 

t h e  Gencral Land Office plats, =any completed i n  1903, indicated build- 

Thus, by referring sales descriptions t o  the platbook and survey p l a t s ,  

any transaction indicating bu i l d ings  was eliminated. 

As a consequence, Hr. Elnquist based h i s  appraisal on a t o ta l  of 

461 remaining sales transactions, of vhich 323 incluQd only cropand pum 
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I d s ,  vhile 138 sales had msrrh and timberland interspersed. Other 

rigni ficant features having an inf hence on selling price, such as 

clorenees to roado, tovns i tes ,  railroads and streams, were a l s o  considered. 

Data v i t h  rebpect to the 461 sales were campfled for the years 1895 

to 1915 on the basis of t o t a l  sales price ,  number of acres, classtfication 

of the land, significant features, and price per acre of each sale. Few, 

if any, distinctions could be found by Mr. Elmquist vith respect to sales 

involvhg soils c l a s s i f i e d  as No. 1 or No. 2 .  These so i l  types so ld  

f.nterchangeably. Ihever,  hc determined that  sales in the third 

category (pasture) had a general ly  lower price range, and that no other 

correlation regarding price and significant features could be found in  

most of the aales. 

In general, both appraisers agreed that u t  ilieat ion of cmparabte 

s a l e s  was the proper approach t o  ascertain f a i r  market value of the subject 

lands. The appraisers d i f f e r e d  in their selection of representative 

comparable sales primarily in that land vith Lmprovcrnentm w a s  excluded 

by defendant's appratser, but included by the p l a i n t i f f s '  appraiser, i n  

arriving at their respective v a ~ u a t i o n s .  

The Commission finds that the sales transactions selected by the 

p l a i n t i f f s '  appraiser, including both improved and unimproved land, 

represent o wider  cross-section of representative sales. In general, 

the  b e s t  laad  was the f i r s t  land taken up by the settlers under the 

h-stead laws. and such land, taken in the first instance, w a s  that which 

was first improved by the eettlers. The exclusion of a l l  comparable s a l e s  



of land with i~provements by the defendant's appraiser e l idnates  a 

h i @  proportion of sales of the best land and thus lidb such marbt 

data to  l a n d  with a l w e r  vaiue. Of course where comp~rable sales of 

improved l a n d s  are considered, ap?ro?ricci: dcductious oust be c;rlcul&ted 

for the v c i e  of improvesecta. 

22. i ' iaintiffs'  Valuaticc. X r .  h ~ s k e  c s d  coxparable sales as 

described a h v e  far h i 6  decermir,ation= af fa ir  carket value of tile 

various items OR their respectivz valuation dates. 

Nr. Muske tabblated the f a i r  market value of the excluded and 

reservation areas on tne  basis of cocparable sales, Xr. Muske used 

census data t c  dcterminc the  percentage v?lae of buildi3g inproveizeats 

as to Ite@Z(a) and 6 lands,  an2 couiputed o t h e r  impro*~enents to  the  
? 

land at  $1.25 zin acre. For rissoas s e t  f o r t h  tn the  opfnicn, wc conclude 

that Nr. Xuske's valuatio: method is acceptable as t o  these item. 

Mr. Muske c o n c l ~ d e d ,  on t h e  bas i s  of h i s  calculations, that the 

total improved value ai t h e  :ten Z(a) Innd ctss $547,64O,with l3:, or 

$71,108, representing the  value of b ~ i l d f c g s ,  v h i h  o the r  improvements 

t o  the  land, a t  $1.25 en acre, total led 573,929. Thus $146,097 w a s  

deducted for all isiproveaents, vkich is about 26.61 of t h e  t o t a l .  Ufth 

r e s p c t  to ittzr; 6 ,  tile t r t a l  i c l?rovei  value ol' the  i3m was faund t o  be 

$2,084,787,  13;:. or $ 2 ? i  ,C22, re~resenting the v a l ~ e  cf b;FlCtngo, 

and $112,673 representing ocher inprovezx?r.Cu t c  ;be land. Xius $333,695 

was  deducted far improvenents, ar approxiE%2rdy 18.4% cf the tCXoA. 

conclude that a;rpraiser properly mic no deductioos 

for improveants t o  the l;tl ir. n i s  ~ C X ~ ? u ~ ~ r i o t s  fcr t h 2  remaifiing, 
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smaller tracts, Item 2(b) through 5 .  Where school section l ands  were 

uold or othervLse disposed of t o  others, such lands were not the subject 

of or included in grant8 to the Sta te  of Sort5 Dakota. Further, the l a w  

protected preemptors and homesteaders fro= disylaccment from the i r  lands  

by school grants. Two-thirds of the sct.ool grant l ands  wcrz selected 

v i t h i n  one month of the  9crtirrcnt pres ident ic i l  proclam~tion of land 

selection, and there is no evidence of addition af improvenents i n  the 

interim. 

The plaintiffs' appraiser submitted, in c o n c l u s i o n ,  a s ~ e i o n  of 

the  value of the lands (excluding Itec. 1) inciuded in t h i s  act ion,  showing 

h i s  valuation of the unimproved lands as foiloss: 

Item - Disposal - Acres 

2a Hoaestead, etc. 59,143.68 

2b State i n ~ t l t u t i o n s  269.99 

2c I t  # I  

2d School sections 

* v  8 1  2e 

4 Agency, church, 
mission, i ~ d i a n  
school resenes 

Hoaestead, etc.  
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23. Defendant's Valuation. Mr. Elnrquist used comparable sales 

as described above (Finding 21) for h i s  determination of fair market value 

of the subject l a n d s  on their respectfve valuation dates, Mr. E b q u b t  

excluded from comparable sales consideration those transactions involving 

land with buildings. Mr. Elmquist  also made deductions with respect to 

improvements to the land, such as land clearance, sod breaking, welle, 

fencing and other irnprovelrsents, estimated t o  be present i n  SO percent 

of the comparative sales under consideration. A deduction of $2.50 

per  acre was made for  i rn~rovemnts  to t h e  cropland, and 50 cents acts 

t o  pasture land. No d e d u c t i o n s  were made for improvements t o  timber 

or marsh land.  

Application of these deductions was made not only t o  Items 2(a) 

and 6 ,  ttle larger t rac t s ,  but t o  other items herein. Deduction8 

were thus made f o r  other p a r t s  of Item 2 (total deductions of $2,218.00), 

Item 3 (deduction of $11,273.00) and Jtez 4 (deduction of $2,036.00). 

A recapitulation of unimproved land values, based on 461 sales, 

was s u b d t t e d  as  follows: 
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Acres - 
59,143.68 

349.99 

1,823.70 

1,280.00 

2,310.8S 

12,487.95 

2,433.75 

779.45 

88,948.69 

Value Per Acre 

$ 6.34 

Totai Value 

$ 375,ooo 

The Comnlssion concurs with defendant's appraicrer that improvements 

were likely not added to marsh or timberlands, and that feu improvements 

were added t o  pasture land8 due to the nature and purpose of such land.. 

The Carnmiaaion does question, however, defendant's utilization of deductions 

for hprovements to "unimproved" cropland, in the  absence of specific 

evidence that such improvements were indeed made to the l a d .  

In addit ion to omltting sales transactions involving land vith 

buildings from comparable sales consideration, the defendant's appraiser 

utilized only those canparable sales which ostensibly involved unimproved 

land. Wever, thereafter deductions vere made for improvements to t h ~  

land. While improvements t o  the land may be made regardless of the con- 

struction of building6 on the land, i t  reems more likely that co~tructiCm 

of both types of improvemanta urually coincide in a f a w a g  operation, and 



that making deductions for fmprwements t o  land selected as "unimproved'* 

is questionable. 

A s  discussed previously herein, the  Comnission concludes that adjust- 

ments for improvements t o  t h e  land,  other than those in the larger tract$ 

(Items 2(a )  and 6 ) .  should no t  be nadc for the remaining items, which 

should bc appraised i n  an uninproved or raw s ta te .  

Mr. Elmquist considered, in a d d i t i o n ,  c o s t s  of disposing of large 

trac t s  of land, i . e . ,  Items 2 ( a )  and 6 .  He s t a t e d  that large tracts of 

land must be  sub-divided and sold over a long period of t i m e ,  involving 

surveying and developenc costs, taxes, insurance, coirrmissions, interest 

loss and miscellaneous charges. Nr. Elnquist concluded that Items 2(a) 

and 6 d i d  qualify as large tracts ,  and that therefore the valuations of 

these items should be reduccd by 50;., or, $187,500 and $800,000, respectiv11U 

The discount for size was not a p p l i e d  t o  t h e  remaining items, since they mm 

snrnllcr propcrties much like those being exchanged i n  t h e  market. Thus 

defendantt s net total valuat ion  for Items 2 (a) and 6 ,  after deductions 

for s i z e ,  is $l,l65,8O@.OO. 

The ev idence  c s t ~ b l i s h c s  that Items 2 (a) and 6, a p p r ~ x i ~ m t e l y  60,000 

and 90,000 acres, respec~ivciy, were in an area experiencing continuing 

demand for kind in n cmpam;ivcly well developed and accessible location* 

popular as one of the b e s t  wheat growing regions of the  United States. 

Additionally, t h e  l a n d  in the two t rac t s  was disposed  of i n  160 acre para 

ce ls  by patents over several years. The two valuat ion dates are the 

respective median dates of such patents. We have d e t e w n e d ,  in v i m  of 

these facts, that no deduction for s i z e  is appropriate for these tract., 

for reasons set far th  in the  opinion. 
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For a l l  of the above reasons ve reject defendant's conclusions as 

to  value. 

24. Value Determination. We base our determaination on the foregoing 

findings and the record as a h o l e .  Ue conclude that  the comparable 

sales are t h e  best indication of vaiue that a hypothetical buyer on the 

valuation dates would have had. 

The C o d a s i o n  has determined that the subject  l a n d s  must be valued 

in their unimproved state. Therefore, in deterdning value using comparable 

sales, including sales of improved lands, appropriate deductions must be 

made for b u i l d i n g s  or other inproveants to  the land. We note that t h e  

parties concur in this approach, and that  the i r  respective experts do not 

d i f f e r  sfgnfffcently In their conclusiocs as to the value of the 

unimproved land8 . 
Deductions for improvements are applicable only to the large tracts, 

I t e m  2 b )  and 6 .  The remaining items must be valued on the basis of 

comparable sales of raw or uniaproved land, since the  likelihood of 

improvements on or t o  these tracts is considered remote, for reasons stated 

above (Finding 22). 

As we have ind icated  in Finding 22 above, we are in agreement with 

the method used by p l a i n t i f f s '  appraiser t o  com?ute deductions for 

bui ld ings  and other improvements t o  the land as to  the larger t rac t s ,  

Items 2(a) and 6 ,  We are also in agreement with plaintiffs' appraiser 

as to  which transactions should be considered to coatpute the fair merket 

value on the valuation dates of the uniaproved lands, Items 2 (b) 

through ( a ) ,  3(a) and (b), and 4 and 5 ,  and on his consequent computations. 
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We have concluded, a5 indicated in Finding 23, Supra, that 8 deduc- 

tion for size, as requested by defendant, is inappropriate in the fact 

situation before us. 

Accordingly, the  Commission determines t h a t  the fair  market values 

for the lands of I tem 2(a) through 6 are as indicated in the table 

of plaintiffs' appraiser's conclusions, in Finding 22 ,  supra. 

25. Rental Value - Fort Torten Lac& 311s leaves for determination 

the  rental value of 11,313.08 acres of reservation land, Item 1, which 

was u t i l i z e d  by the  United States Army as a mil i tary reservation from 

on or about Ju ly  17, 1867, until abandonment of the fort on October 1, 

1890, a period of approxfxately 23 .25  years. The parties have agreed 

on the median date of rental loss as January 1, 1880. 

The p l a i n t i f f s '  appraiser advised t h a t  he could f i n d  no evidence con- 

cerning land rentals on a cash b a s i s  for t h i s  period,  involving Bensm 

County or the  immediate area. He suggested, as an alternative valuation 

method, one based upon t h e  valuation of the  land and application thereto 

of o prevailing rate of interest approximatins rental income. He contended 

that avai lable evidence i n d i c a t e d  an assessed value per  acre, for land only, 

for 1885, varied from $2.65 per acre in Eddy County t o  $4.53  an acre in 

Ramsey County, w i t h  $ 3 . 8 7  an acre for land in Benson Coimty. The appraiser 

concluded that on January 1, i880, thc rscdim date of loss, the value of 

land utilized by the mil i tary was $3.00 per acre. 

P l a i n t i f f s  introduced evidence that i n  1890 mortgage rates secured 

by owner-occupied farms in the counttes where the subject lands were 
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located averaged lo%, and that during the period 1867-90, the statutory 

maximum rate of interest permitted by law was 12%. On the basis of t h i s  

evidence, plaintiffs adopted 10% as the applicable prevailing rate of 

interest. 

P l a i n t i f f s '  appraiser concluded that 10% interest appl ied  t o  land 

valued a t  $3 per acre would result in an a ~ u a l  rental rate of 30 cents 

per acre, or a total  for the tract of $3,400 per year for 24 years, 

yielding a suxa of $81,600 due p l a i n t i f f s .  

The defendant's appraiser adopted the sanc method, but arrived at 

different conclusions as t o  t h e  value of the land and the prevailing 

intereat rates. He argued that  she average Xorth Dakota assessed 

value of land during this period was approximately $2.10 an acre. 

The appraiser indicated that in  1884 the average value of a l l  land 

i n  the Dakota Territory was at  $3.31 per acre, and t h a t  a Devils Lake 

newspaper of January 20 ,  1905, noting land values and interest rates 

for the previous 23 years, indicated land valued i n  that area as being 

between $2.00 and $3.00 an acre in the 1882 t o  1885 period. Based oa 

these prices, Mr. Elmquist concluded that an average value per acre in 

1880 would be $2.50 an acre. 

Defendant submitted evidence showing that  interest on t h e  sales 

of Northern Pacific lands in the subject  area in 1877, 1883 and 1889 
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was 7 X .  Additional evidence showed interest  rates in the  area a t  

k t w c c n  h and 8 percent at various times during the period 1894-1908. 

Defendant 's  appra i ser  concluded that a f a i r  rental value for  23 years, 

bdsed on $2.50 an acre and a 7 percent  in t ere s t  rate ,  would amount t o  

opproxin;lti:ly $ A b , O f l n ,  representing the  f a i r  renta l  v a l u e  of t h e  

r c s c r v - s t  ion.  

The Conmission tinds t h a t  due t o  chc  favored location of the 

mllitary r c s c r v n t i a n  on thc l a h c ,  with shelter ~ n d  ex tens ive  cizber 

r tDservcs,  thc villuc of t f ~ e  land on t h e  valuation d a t e ,  3s determined 

by t h e  plaintiffs' appraiser a t  $3 .00  a n  a c r e ,  is  f a i r  and reasonable, 

an[! that d u r i n g  t h e  years in qucstion t h e  prevailing rate of interest 

was 7 p c r c c n t .  T h u s ,  at $3.00 an a c r e ,  the t o t a l  vafuc  of t h e  land is 

dc termin~c l  t o  he $ 3 3 , 9 3 9 . 2 4  i n  1880. Interest a t  7 percent yields 

$ 2 , 3 7 5 . 7 5  per nnnum. S e  therefore coxpute t h e  f a i r  rental  value of 

t h e  reservation l a n d  f o r  2 3 . 2 5  years a t  $55 ,236 .19 .  

2 .  Sumnat ion - \ ' ~ l s .  Based on t'nc e n t i r e  record, the  Commission 

iinds the ~ i c r c a g c s ,  dates  of loss  er valt le,  and t h e  value of  the 

var ious  s u h j ~ c t  lands on those v a l u e  d a t e s ,  as follows: 



Item - 
1 

2a 

Zb 

2c 

26 

2e 

3a 

3b 

4 

5 

6 

Disposal - Acres 

Rental military i1 ,313.08 
reserve 

Homestead, e t c .  59,163.68 

S t a t e  institutions 269.99 

School sections 1,280.00 

Agency, church, 2 , 4 3 3 . 7 5  
mission, Indian 
school reserves 

Sully's Hill 779.45 

Total 

Value Value without buildings 
Date - or other iutprovesmts 

1/1/80 $ 35,236.19 

27. Interest. As discussed previously  herein, the lands herein 

were taken i n  contravention of the F i f t h  Amendment of the Constitutioa 

of the United Sta te s .  Under the  F i f t h  Amendment, p i a i n t i f f s  are e n t i t l e d  

t o  receive just compensation for the i r  lands,  measured by the full market 

value of the land ,  t o  which is added an increment, usual ly  measured by 

in teres t  from the date of taking t o  the dace of payment. The Commissior~ 
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has determined that s i q l e  interest of five percent, from value dote 

or dates  t o  the date of payment, is the  ?ro?er rate of interest herein 

lor reasons set  f o r t h  in t h e  opinion. 

John T. Vance, Coarmissioner 


