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CEFORE R . E  INDIAN CLAIMS COMMISSION 

TIIE; CONFEDERATED TRIBES OF THE WARM ) 
SPRINGS RESERVATION OF OF.EGON, 1 

1 
P l a i r l t i f f ,  1 

1 
V. ) .  

1 
THE UNITED STATES OF APERTCA, ) 

) 
Defendant. 1 

Docket No. 198 

Decided:  October  17,  1973  

FINDINGS OF FACT ON CO?TPRO?lISE SETTLEMEKT 

T h i s  mat te r  i s  ncw b e f o r e  t h e  Commission f o r  approval  of a compromise 

settlement of t h i s  case and e n t r y  of a f i n a l  judgment  i n  the  amount of 

$1,225,000 i n  favor of  t h e  p l a i n t i f f ,  with a waiver of  review o r  appeal 

by both parties. 

With an except ion noted h e r e i n ,  said judgment is  t o  set t le  and 

f i n a l l y  dispose of all claims o r  demands arising o u t  o f  t h e  T r e a t y  of 

June 25,  1855, 1 2  S t a t .  963, which t h e  p l a i n t i f f  has  a s s e r t e d  o r  could 

have asserted i n  t h i s  docket a g a i n s t  t h e  d e f e n d a n t  under t h e  p rovis ions  

o f  Sec t ion  2 of the Indian Claims Commission Act ,  25 U.S.C. !$ 70a. S a i d  

judgment w i l l  a l s o  d i s p o s e  of a l l  claims, demands, payments on t h e  claim, 

counterela ims,or  o f f s e t s  which t h e  defendant h a s  a s s e r t e d  o r  could have 

asserted i n  t h i s  docket a g a i n s t  t h e  p l a i n t i f f  under section 2 of our act. 

The judgment is t o  have no e f f e c t  i n  regard t o  t h e  claim formerly pending 

before the Commission a s  Docket 198-A, s a i d  claim having been dismissed 
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a t  the  plafntiff's request by order o f  the Co~.mission dated June 30, 

1q70. The f u l l  terms of the compronise se t t l c rnen t  s t i p u l a t e d  t o  by both 

Ijiirt ics arca s e t  out in F i n c i n g  No. 86 h e r e i n .  

T h i s  c a s e  c o n c e r n s  t h e  p l a i n t i f f ' s  claim for additional compensation 

f o r  l a n d s  ccdcd t o  the U n i t e d  S t a t e s  by t h e  Trea ty  of June 25 ,  1855, 

supra. T h e  ( ' o r m i s s i n n ' s  f i n d i n g s  of f a c t ,  o p i n i o n ,  and i n t e r l o c u t o r y  

ordtxr on t i t  1 6  werc f i r s t  e n t e r e d  OD June  10, 1960. 8 Lnd. C 1 .  Corn. 

5 5 7 .  A t t e r  i ) r i l~  a r g u n e n t  on the p l a i n t i f f ' s  notion for r e h e a r i n g  and 

;imcnc!rr:c~nt o f  f i n d i n g s ,  th t .  Clomrnir;sion, on J u n e  1 0 ,  1963, v a c a t e d  its 

19 f>O (I#.{- is ion,  an(! c n t c r c d  new f iml ingc  cf f ac t  , o p l n l o n ,  and i n t e r -  

l o c u t o r y  o rde r .  12  Tnd. C 1 .  Comm. 6 6 4 .  The  p l a i n t i f f  a p p e a l e d  s e i d  

c!ec-i~ f o r 1  tcl t h e  [ ' n i  t r 4  :tat e s  Court of Claims and, in ar, o p i n i o n  d a t e d  

0ctohc.r 7 4 ,  1966, the c o u r t  remanded this case to t h e  Commission f o r  

rtbc(71-sidrr .- . i t  i c n  of the bou:~dat- ips  of t h c  s u b j e c t  nrca. C o n f e d e r a t e d  

T r i b t -  - - --..-- of  thc -- V n r m  -- s r j n j i s  - R z t l r v a t i o n  v .  C n i t e d  S t a t e s ,  1 7 7  Ct. C1. 184 

(1966) .  (In A p r f l  A ,  1967, t h e  C o m i s s i o n  entered a new o p i n i o n  and order 

I ~ : n c * ~ ~ d i n ~  c v r t a  i n  f i n d i n g s  c ) f  f n c  t r c n f  f i r m i n g  t h e  s o u t h e r n  boundary of 

t t 1 t 3  1963 decision a n d  a d d i n g  c e r t a i n  a reas  t o  t h e  eastern boundary of 

sul).it3c-t nrt>'.n. The p l a i n t i f f ' s  motion for  r e h e a r i n g  was denied by the  

C c m n l  i s s  Lon P C  August 2 3 ,  1 968. 

Thc t r i a l  on  t h c  v n l w  p h a s e  of t h i s  claim w a s  h e l d  i n  P o r t l a n d ,  

Oregon, on X,?vcrnher 10,  1970 .  h necembcr 18, 1972, t h e  Commission 

issted its  o r i n i a n  ant1 findings on t h e  va lue  of subjec t  l ands ,  determining 

t h a t  t h e  p l a i n t i f f  was entitled t o  recover from the defendant t h e  sum 
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of $1,336,317.30, less allowable offsets. 29 Ind. C l .  Comm. 324. On 

January 17, 1973, the plaintiff filed a motion for rehearing and for 

partial summary judgment regarding treaty ccnsideration. !dhile said 

motion was still pending, :he Commission, by an order dated February 28, 

1973, set  t h i s  case for a trial on offsets for June 25, 1973.  On 

>larch 12, 1973, the d e f e n d a n t  filed a n  amended answer setting out offsets 

in excess of $1 million. On June 6, 1973, the p l a i n t i f f  filed a r e p l y  

t o  said amended answer. Thereafter negotiations for the settlement of 

this claim were commenced w i t h  t h e  consent and agreement of t h e  parties. 

A preliminary agreement was ultimately reached on a set t lement  i n  the net 

amount of S1,225,000. The proposed settlement was conditioned upon 

approval by t h e  plaintiff tribe, and by t h e  Sec re t a ry  of t h e  T n t e r i o r  or  

h i s  a u t h o r i z e d  representative. 

A h e a r i n g  having been ? ) e l d  beforc t h c  Commission on October 16, 1973,  

on the proposed o f f e r  to campromise and settle t h i s  claim, the Commission 

makes the f o l l o w i n g  f i n d i n g s  of f a c t  which are supp lemen ta l  to the 

previous f i n d i n g s  Nos. 1 through 78, inclusive, en te red  in this docket. 

79. Upon completion of  p r e l i m i n a r y  negotiations f o r  settlement of 

t h i s  claim, and the acceptance by the parties of the offer to settle, 

subject to approval by the p l a i n t i f f  t r i b e ,  t h e  S e c r e t a r y  of the lnterior 

or his duly authorized representative, and by the Commission, counsel 

f o r  the p l a i n t i f f  presented the proposed se t t l ement  t o  members of the 

Tribal Council of the plaintiff tr ibe .  On July 24, 1973, a s p e c i a l  

meeting of z a i d  T r i b a l  C o u n c i l  was c a l l e d  by t h e  Chairman of the T r i b a l  



Cnuncil ,  Mr. Olney P a t t ,  for July 27, 1973. for the purpose of deterrainin8 

whether the tribe should accept the proposed settlement in the amount of 

SlS2Z5,OOO. 

80.  The meeting of the Tribal Council was held on July 27, 1973. 

The record cstabllshea that a majority of the members of the Tribal 

(:ouncil a t t e n d e d  the meeting, constituting n quorum to d o  business pur8uant 

to the Constitution and By-Laws of the plai~tiff tribe. Counsel for t h e  

p l a i n t i f f  a p ~ e a r e d  p e r s o n a l l y  a t  t h e  meeting and presented a complete 

h i s t o r y  of t h i s  c h i n  and a d e t a i l e d  explanation of the terns of the 

propo8ed ~ettlement, The meting was also attended by a repreeentative 

of the  Bureau of Indian Affa irs .  A question and answer period and an open 

discussion ensued during which the details of the proposed settlement 

were f u l l y  a ired.  

Ry unanimcrus vote thc Tribal Council  a t  the July 2 7 ,  1973, meeting 

adopted a resolution numbered 3860, referring the compromise settlement 

t o  a vote of the genera l  membership of the  tribe. This procedure was 

adopted pursuant to Article VI of the Constitution of the Confederated 

Trtbcs vhich directs the Tribal Council  to submit a "matter of great 

importance" to a vote of the people or avmbership of t h e  t r i b e .  The 

resofutton reads as follous: 

Reeolution No. 3860 

RESOI~UTIOS REFERRING COXPROMISE S E ~ ~ L M K T  OF LASD cum 

WHEREAS The Confederated Tribes of t h e  Warn Springs 
keservation af Oregon filed tw claims with t h e  Indian Claim 
Coenaission vhfch t h e r e a f t e r  became designated as Docket No. 
198 (the Land Claim) and Docket No. 198A (the 1865 Treaty 
C l a i m )  and 
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WHEREAS Docket No. 198 (the Land Claim) has been tried 
and appealed on the issues of recognized title and original 
Indian title and on the issue of value and 

WHEREAS following extensive investigation of all phases 
of said claim, including the analysis of the General Accounting 
Office Reports on Treaty Consideration and Gratuity Offsets, 
the claims attorneys for The Confederated Tribes of the Warm 
Springs Reservation of Oregon have unanimously proposed that 
said Docket No. 198 be compromised and settled i o r  a net 
judgment of $1,225,000 on the terms and conditio~s hereinafter 
set forth, which settlement is acceptable to The United States 
Department of Justice and 

W E R E A S  the Tribal Council has had a complete report 
from claims attorneys concerning the issues and problems 
involved in said claim and the progress of settlement 
negotiations and the reasons for the proposed settlement have 
been fully explained by said attorneys at meetings attended 
by representatives of the Secretary of the Interior and 
Bureau of Indian Affairs and will be the subject of a further 
General Council meeting in connection with the referendum 
election described below; now, therefore, 

RE IT RESOLVED by the Tribal Council of The Confederated 
Tribes of the Warm Springs Reservation of Oregon (pursuant 
to Article V, Sections l ( a ) ,  (b) and ( f )  and Section 3 and 
Article VT of the Constitution of the Confederated Tribes) 
that the proposed compromise and settlement of said Docket No. 
198 on the following terms and conditions is referre2 to the 
people for decision as hereinafter provided : 

1. The case designated as Indian Claims Commission 
Docket No. 198 shall be compromised and settled by stipu- 
lation and entry of final judgment in the Indian Claims 
Commission in favor of The Confederated Tribes of the 
Warm Springs Reservation of Oregon, petitioner, and 
against The United States of America, defendant, no 
review to be sought or appeal to be taken by either party. 

2. The amount of the judgment against defendant 
shall be $1,225,C00 which amount is a net judgment after 
taking into account the consideration paid by The LJnited 
States and any offsets or counterclaims. 

3. Except as stated in this paragraph, the stipulation 
and entry of final judgment shall finally dispose of all 
claims and demands which petitioner has asserted or could 
have asserted against defendant under the provisions of 
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S e c t i o n  2 of the Indian Claims Coonission Act (60 Stat 1W9) 
relating t o  the  Treaty of June 25, 1855 (12 Stat 963, 
2 Kappler 7 1 4 ) ,  or the Indian t i t l e  rights or claims of the 
parties to that Treaty. The e x c e p t i o n  referred to at  t h e  
conxnencement of this paragraph is the claim formerly pending 
before the Indian Claims C m i s s i o n  a s  Docket Na, 198A 
Insofar as  i t  pertained to claims a r i s i n g  i n  connection with 
or as a result of the Treaty of November 15, 1865 (16 S t a t  
751, 2 Kappler 908); eaid claim vas d i s m i s s e d  a t  petitioner's 
request by order of t h e  Coaunission dated June 30, 1970; the 
new s t i p u l a t i o n  and entry of final judgment i n  Docket No. 
198 will have no effect whatsoever i n  regard to s a i d  former 
c!aim in bocket !:o. 198A.  

4 .  I i i e  stipulation and entry of final judgment s h a l l  
nlbcl flnally dispose o f  a l l  c l a i m s ,  demands, payncnts on t h e  
claim, counterclaims or o f f s e t s  which defendant has asserted 
or could have clsscrted against ~ n i d  petitioner under t h e  
prcvisians of S e c t i o n  2 of the Indian Claims Comisslon Act 
(60 T t n t  9 4 9 ) .  The c la ims ,  denrantis, payments on the c l a i m  
or c o u r ~ t e r c l a i m s  and offsets referred to shall s p e c i f i c a l l y  
i n c l u d e  a11 those for the period from June 25, 1833, to and 
inc lud ing  the  date of entry of f i n a l  judgment. 

5 .  The stipulation and entry of f i n a l  judgment shall 
not be construed as an admission of either party a s  to the 
correctness or b ind ing  nature  of any o r  a l l  of the decisions, 
orders or other proceedings had in said Docket ?b.'198 by 
the Indian C l a i m s  Commission or by the United S t a t e s  Court 
of  Claims i n  t h e  appeal Docket N o ,  2-66 and shall n o t  be 
construed a s  an adsission o f  either  arty as t o  any issue 
far purposcs  of precedent i n  any other case or otherwise. 

6 .  The stipulation and entry of final judvent shall 
n o t  (Jeprivc t h e  United States of e x e r c i s i n g  its right to  
co l lect  from the  proceeds of the sale of timber i t 8  expenses 
o f  managing, protectfng and s e l l i n g  t h e  timber as authorized 
by s t a t u t e .  

RE IT FURTHER KESSILVET, by the Tribal Council of the Confederated 
Trlhes of the Warm Springs Reservation of Oregon that (pursuant to 
Art ic le  VI of the Constitution o f  The confederated Trfbcs )  8 

referendua on said ccmprornise settlement of lend claim is hcreby 
called for September 18th. 1973,  and the Teen Club at  t h e  v i l l a p e  
of Warm Spyinas  is designated as t h e  special election vot ing  place 
f ~ r  the voters of The Confederated Tribes of the Wann Springs 
Reservation of Oregon to vote on the  following question: 
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' sha l l  the proposed compromise. settlement of l a n d  
claim f o r  a ne t  judgment in favor of the  Tribe in the 
amount of $1,225,000 be  approved? '  

CERTIFICATTOK 

l'he unders igned,  DELBERT FRAX, SR . ,  KENNETH L .  SMITH and 
J L F S  D.  CORNETT, hereby c e r t i f y :  

THAT t h e y  are r e s p e c t i v e l y  t h e  Vice Chairman, Secretary- 
Treasurer (General Manager) of The Confederated T r i b c s  of t h e  
Warm Spr ings  Reservation of Oregon and the Superintendent of  
The warm Springs Agency, Warm Springs, Oregon; 

'I'HAT the T r i h a l  Council of The Confederated Tribes of the 
Warn S p r i n g s  Reservation of Oregon is c m p o s e d  o f  e leven members 
of whom 9 constituting a quorum were p r e s e n t  at a me~ting 
hereof duly and regularly called, noticed, convened and h e l d  
t h e  2 7 t h  day  of J u l y ,  1973; 

TVAT at said neeting t h e  foregoing Resolution No. 3860 
r e f e r r i n g  conpromi se settlement of l and  c l a i m  and c a l l i n g  
referendum e l e c t i o n  thereon was pas sed  h y  t h e  affirmative vote 
of  8 members, t h e  Chairman n o t  voting; and t h a t  s a i d  resolution 
h a s  not been r e s c i n d e d  or amended in any way, except as stated 
below. 

TFAT at a meeting of t h c  T r i b a l  Council duly and regularly 
cal led  and  h e l d  Augus t  6 ,  1973,  the  referendum e l e c t i o n  date of 
September 18, 1973 was adop ted .  The affirmative vote of 8 
members, t h e  C h a i r r u n  n o t  vot  in^. 

Dated t h i s  1 9 t h  d a y  of September ,  1973 .  

s/DELRERT FKANK, - SR . 
Delbert Frank, S r . ,  Vice Chairman 
T r i b a l  C o u n c i l  

s /KESYETII L . SMII'H -- 
Kenneth L.  Smith 
Secretary-Treasurer (General 
Manager) 

SIJAMES D. CORNETT 
James D. Cornett 
S u p e r i n t e n d e n t  of t h e  k?arm 
Spr ings  Agency 
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81. Following a second meeting of the Tribal  Council held on August 6, 

1973, t h e  Council through i t s  Secretary-Treasurer and General Manager, 

tlr. Kenneth L .  Snith, mailed on August 7 ,  1973, an infernat ional  packet to 

each t r i b a l  m b e r  on and off the  reservation, containing a copy of tke 

aforrmcntioned Resolution 3860 and an 8-page printed pamphlet containing a 

f u l l  explanation of  the case and t h e  compromise sett lement and recomracnda- 

t ions of counsel. This mailing also included a n o t i c e  of two scheduled 

meetinjirr of t h ~  membership to  be h e l d  on August 9 and 23, 1973, for the  

purpose of  discussing the settlement. (Ex. S-4A.) Subsequently, two 

additional membership meettngs w r e  called for September 5 and 11, 1973. 

The record establiskes that p u b l i c i t y  concerning said tribal meetings 

itnd t h e  proposed settlement was provided through the means of posters 

p a ~ t e d  s t  various popular places, through articles  end notices published in 

t h e  tribal newsletter, Trlbal Council News, and by nevspsper articles  

d i s c u s s i n g  t h e  issues involved i n  the settlement which o p p e ~ r e d  in the 

Rend R u l l e t i n ,  In Bend, Oregon; the ?fadras Pioneer, in Xadras, Oregon; 

and the Oregonian, in Portland. Oregon. Additionally, a 6-page "fact 

shee-t" containing quest ions  and answers on t h e  subject was miled to all 

e l i g i b l e  voters of the t r i b e  on or about September 13, 1973. 

8 .  A t  each of t h e  general membership meetings cited i n  Finding No. 

81 herein,  there were present counsel f or  the p l a i n t i f f  and a representa- 

t i v e  of t h e  Bureau of Indian Affairs,  as wel l  a8 aembcr~ of the law fjrm 

s r r v i n ~  as general counsel t o  the t r i b e .  Summaries of the terms of t h e  

settlcoent, a copy of Resolution 3860. and chronolofiy of the  claim were 

Iasndouta st each of these meetings. Question and ansver periods follawed 
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each  meet ing .  Counsel  fo r  t h e  p l a i n t i f f  a l s o  exp la ined  a t  these meetings 

t h a t  t h e  entry of  judgment in f a v o r  of t h e  p l a i n t i f f  would n o t  determine 

who ~ u l d  p a r t i c i p a t e  i n  the award i n  t h e  even t  of  d i s t r i b u t i o n  t h e r e o f  

p e r  c a p i t a  a s  such q u e s t i o n s  are not  w i t h i n  t h e  j u r i s d i c t i o n  of this 

Commission o r  t h e  Cour t  of Cla ims under t h e  I n d i a n  C l a i m s  Commission A c t ;  

and i n  e n t e r f n g  f i n a l  judgment, t h e  Commission does  n o t  intend t o  d e t e r m i n e  

such q u e s t i o n s .  

83. The referendum e l e c t i o n  was he ld  on September 18 ,  1973. The 

e l i g i b l e  v o t e r s  approved t h e  proposed s e t t l e m e n t  by a v o t e  of 289 i n  f a v o r  

and  104 opposed,  t h e  number of  votes c a s t  being more t h a n  o n e - t h i r d  of 

t h e  e l i g i b l e  v o t e r s  of  t h e  t r i b e ,  a s  r e q u i r e d  by t h e  t r i b a l  c o n s t i t u t i o n .  

5 4 .  On September 19 ,  1973, t h e  T r i b a l  Counci l  m e t  t o  approve t h e  

election r e s u l t s  r e g a r d i n g  the  proposed s e t t l e m e n t .  The f o l l o w i n g  reso1.u- 

t i o n ,  No. 3902, was adopted by the T r i b a l  Counci l :  

R e s o l u t i o n  No. 3902 

RESOLUTION OF TRIBAL COUXCTL A P P R O V I N G  
COMPROMISE SETTLEMENT OF 1 A N D  CLAT?f 

WHEREAS The Confedera ted  T r i b e s  of  t h e  Warn S p r i n ~ s  
Reservation cf Oregon f i l e d  two c l a i m s  w i t h  t h e  Ind ian  Claims 
Commission which t h e r e a f t e r  became d e s i g n a t e d  a s  Docket K O .  198 
( t h e  Land Claim) and Docket No. 198A ( t h e  1865 T r e a t y  Claim) and 

WHEREAS Docket bo. 198 ( t h e  Land Claim) h a s  been tried or, 
t h e  issues of recognized t i t l e ,  original Indian t i t l e  and v a l u e  
and t h e  ex t en t  of l a n d  f o r  va lua t i on  w a s  p r e v i o u s l y  appea led  
t o  t h e  C o u r t  of Cla ims,  and 

WEEREAS fo l lowing  e x t e n s i v e  i n v e s t i g a t i o n  of  a l l  phase of 
sa id  claim, i n c l u d i n g  t h e  a n a l y s i s  of t h e  General Accounting O f f i c e  
Reports on T r e a t y  C o n s i d e r a t i o n  and G r a t u i t y  Of f se t s ,  t h e  claims 
a t t o r n e y s  f o r  The Confederated T r i b e s  of the Warm S p r i n g s  
R e s e r v a t i o n  of Oregon have unanimously proposed t h a t  s a i d  Docket 
No. 198 be comprcmised and s e t t l e d  for a  n e t  judgment o f  
51,225,000 on the t e rms  and c o n d i t i o n s  h e r e i n a f t e r  s e t  f o r t h ,  
which s e t t l e m e n t  i s  ;tcceptable t o  The Uni ted  S t a t e s  Depar tnen t  
of J u s t i c e ,  and 
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W H E W  the Tribal Council and membership of The Con- 
f e d e r a t e d  Tribes of t h e  Warn Springs Reservation of Oregon 
have had a complete  report from claims attorneys concerning 
the issues and problems involved in said claim and the progress 
of settlement negotiations and the reasons for the  proposed 
scttlencnt have been fully explained by said attorneys at 
meetings attended by representatives of the Secretary of 
the I n t e r i o r  and Bureau of Indain Affairs and said compromise 
settlement on the  terms hereinafter  s p e c i f i e d  has been approved 
by the  membership of The Confedcratcd Tribes of the Warm 
S p r i n g s  Reservation of Oregon as a result of the referendum 
election h e l d  September 18, 1973; now, therefore, 

BE IT RESOLVED By t h e  Tr ibal  Council of The Confederated 
Trihcs of t h e  Warm Springs Reservation of  Oregon (pursuant to 
Article V ,  Sections l ( a ) ,  (b) and ( f )  and Section 3 and 
Article VT of the Constitution of the confederated Tribes)  
t h a t  the compromise and settlement of said Docket No. 198 
is hereby approved and t h e  claim attorneys are authorized 
to enter into such stipulations as may be necessary to 
accomplish tile same on the following terms and conditions: 

1. The case designated as Indian Claims 
Commission Docket No. 198 a h a l l  be compromised 
and settled by stipulation and entry of f i n a l  
judgment in t h e  Indian Claims Commission in favor 
of The Confederated Tribes of the Warm Springs  
Reservation of Oregon, p e t i t i o n e r ,  and agalnst 
The United States o f  America, defendant, no revieu 
to be sought  or appeal  t o  be taken by e i ther  p a r t y .  

2. The amount of the judgment against 
defendant  s h a l l  be $1,225,000 which amount is 
a net judgment after taking into account the 
consideration paid by The United States and any 
of fscts or counterclaims. 

3 Except as stated in this paragraph, the 
stipulation and entry of final j u d g m n t  shall 
finally dispose of all claims and demands which 
petitioner has asserted or could have asserted 
against defendant under the provisions of Section 
2 of the Ind ian  Claims Commission Act (60 Stat 
1049) relating to the Treaty of June 2 5 ,  1855 (12 
Stat 963, 2 Kappler 714). or the Indian Title rights 
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o r  c l a i m s  of t h e  par t ies  t o  t h a t  T r e a t y .  The ex- 
c e p t i o n  r e f e r r e d  t o  a t  t h e  commencement of t h i s  
pa rag raph  is t h e  c l a i m  f o r m e r l y  pending  b e f o r e  
t h e  I n d i a n  Claims Commission a s  Docket No. 198A 
i n s o f a r  a s  i t  p e r t a i n e d  t o  c l a i m s  a r i s i n g  i n  con- 
n e c t i o n  w i t h  o r  as a  r e s u l t  of t h e  T r e a t y  of 
November 1 5 ,  1865 ( 1 4  S t a t  751, 2 Kappler  908);  
s a i d  c l a i m  was d i s n i s s e d  a t  p e t i t i o n e r ' s  r i rqucst  
bv o r d e r  of t h e  Commission d a t e d  June  30, 1970; 
t h e  new s t i p u l a t i o n  and e n t r y  of  f i n a l  judgment 
i n  Docket No. 198 w i l l  have  no e f f e c t  whatsoever  
i n  r e g a r d  t o  s a i d  fo rmer  c l a i m  i n  Docket No. 198A. 

4 .  The s t i p u l a t i o n  and e n t r y  of f i n a l  
judgment s h a l l  a l s o  f i n a l l y  d i s p o s e  o f  a l l  c l a ims ,  
demands, payments on t h e  c l a i m ,  c o u n t e r c l a i m s  
o r  o f f s e t s  which d e f e n d a n t  h a s  a s s e r t e d  o r  could  
have  a s s e r t e d  a g a i n s t  s a i d  p e t i t i o n e r  under t h e  
p r o v i s i o n s  of  S e c t i o n  2 of t h e  I n d i a n  Claims 
Commission Act (60 S t a t  949) .  The c l a i m s ,  
demands, payments  on t h e  c l a i m  o r  coun tc rc l a i rns  
and o f f s e t s  r e f e r r e d  t o  s h a l l  specific all^ i n c l u d e  
a l l  t h o s e  f o r  t h e  p e r i o d  from J u n e  25, 1855,  t o  
and i n c l u d i n g  t h e  d a t e  of e n t r y  of f i n a l  judgment. 

5. The s t i p u l a t i o n  and e n t r y  of  f i n a l  
judgment s h a l l  n o t  b e  c o n s t r u e d  a s  a n  admiss ion  
of  e i t h e r  p a r t y  a s  t o  t h e  c o r r e c t n e s s  o r  b i n d i n g  
n a t u r e  of any o r  a l l  o f  t h e  d e c i s i o n s ,  o r d e r s  
o r  o t h e r  p r o c e e d i n g s  had i n  s a i d  Docket No. 198 
by  t h e  I n d i a n  Claims Commission o r  by t h e  United 
S t a t e s  Cour t  of  Claims i n  t h e  a p p e a l  Docket No. 
2-64 and s h a l l  n o t  b e  c o n s t r u e d  a s  an admiss ion  
o f  e i t h e r  p a r t y  a s  t o  any i s s u e  f o r  pu rposes  of 
p r e c e d e n t  i n  any o t h e r  c a s e  o r  o t h e r w i s e .  

6 The s t i p u l a t i o n  and e n t r y  of  f i n a l  judg- 
ment s h a l l  n o t  d e p r i v e  t h e  Uni ted  S t a t e s  of  ex- 
e r c i s i n g  i t s  r i g h t  t o  c o l l e c t  from t h e  p roceeds  
of t h e  s a l e  o f  t imber  i t s  expenses  of managing, 
p r o t e c t i n g  and s e l l i n g  t h e  t imber  as  a u t h o r i z e d  
by s t a t u t e .  
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Certification 

The undcrsf gncd, UELBERT FWX, SR.,  KE,WETH L. SMITH 
AND JAYES D. C O R N M T ,  hereby c e r t i f y :  

THAT t h e y  arc  respect ively  the Vice Chairman, Secretary- 
Treasurer (General Manager) of The Confederated T r i b e s  of the 
Warm Springs Reservation of Oregon and the Superintendent of 
The Warm S p r i n q s  Agency, Warm Springs, Oregon; 

THAT thr? Tr iba l  Counci l  o f  The Confederated  Tribes  o f  
the Ssrm S p r i n g s  Reservation of Oregon is composed of eleven 
mmhrlrs of whom 6 constituting a quorum were present at a 
m w t  ins: t fwreof duly and regularly called, n o t i c e d ,  convened 
and h c l d  t h e  19th day of Septenbcr, 1973: 

THAT at s a i d  meeting thc foregoing Resolution No. 3902 
of Tribal Council approving compromise settlement of land 
claim was p a s s e d  by the affirmative v o t e  of 6 members, and 
that s a i d  r e s o l u t i o n  has not been rescinded o r  amended In 
any way. 

Dated this 19th day of September,  1973.  

s l 3ELBERT FRAL!. SR. 
Delbert Frank, Sr., Vice Chairman 
Tr iba1 Council 

s/KEIVNETH L. SNTTH 
Kenneth L .  Smith 
Secretary-Treasurer (General Manager) 

s/JXlfES DL COWER 
J a m s  D. Cornctt 
Superintendent of the Warm Springs Agency 

[Ex. C attached to stipulation for entry of final judgment] 

85 .  A t  the request of council for plaintiff, the A s s i s t a n t  Secretary 

of the I n t e r i o r ,  through h i s  representative Mr. Newton Edwards approved 

thc  terms of the compromise settlement on September 26, 1973. The 

approval l e t t e r ,  addressed to counc i l  f o r  p l a i n t i f f ,  reads as follows: 



Dear Yr. Nash: 

You requested our approval of a proposed compromise to settle 
Indian Claims Commissio~ Docket No. 198 for a net final judgment 
in the amount of $1,225,000.00 in favor of the Confederated Tribes 
of the Warm Springs Reszrvation of Oregon. 

Docket No. 198 is being prosecuted under contract Ro. I-1-ind. 
42649, dated July 10, 1951, between the Confederated Tribes of 
the Warm Springs Reservation of Oregon and Attorneys Frank E. 
Nash, T. Leland Brown, and Sam Van Vactor. The contract was 
approved on April 22, 1952, for a period of ten venrs beginnins 
with the date  of approval. It has bccn extended for additional 
periods. The l a s t  extension will run until October 14, 1973. 
Association of the law firm of Kilkinson, Cragun and Darker under 
the contract was approved on October 15, 1962. T h e  contract pro- 
vides that the attorneys shall make no compromise of matters in 
litigation without the approval of the tribal council and the 
Commissioner of Indian Affairs. 

You made an offer to the Attorney General on June 6, 1973, to settle 
Docket So. 198 with entry of a final judgment in t h e  amount of 
$1,225,000.00. On July 19, 1973, the Assistant Attorney General 
accepted the offer with conditions. Two conditions are that you 
obtain approval of the proposed settlement by resolution by the 
governing bodv of the Confederated Tribes of the Warm Springs 
Reservation of Oregon and approval of the resolution and the 
terms of the proposed settlement by the Secretarv of the Interior 
or his authorized representative. 

You took the proposed settlenent to the Tribal Council of the 
Confederated Warm Springs Reservation of Oregon at a duly noticed 
meeting held on July 27, 1973. The tribal council adopted Resolu- 
tion No. 3560 referring the proposed settlement for consideration 
by and for a referendum by the voting tribal members. A meeting 
was called for September 18, 1973, to be held in the Teen Club 
in the Village of Warm Springs, Oregon. The meeting of July 27, 
1973, was attended by a representative of t h e  Bureau of Indian 
Affairs who reported that the proposed settlement was explained 
to the tribal council and that matters of such importance are 
customarily presented to the membership. The Superintendent of 
the Warm Springs Agency approved Resolution No. 3860. 

On August  7, 1973, the General Xanager of the Confederated Tribes 
of the Warm Springs Reservation of Oregon sent notices to the 
tribal members stating the purpose of the meeting called for 
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September 18, 1973,  and enclosing a pamphlet and information 
letter e x p l a i n i n g  the  claims and the terms of the proposed 
settlement. Various nevspapers also carried notices of the 
meting called f o r  September 18,  1973, and the purpose of the 
meeting. The newspapers serve t h e  areas i n  which tr ibal  members 
l i v e .  

Thc meeting of September 18, 1973, was held as called and a 
representative of the Bureau of Indian Affairs was p r e s e n t .  
You e x p l a i n e d  the  claims and the  terms of t h e  proposal to settle 
Docket No. 198. After d i s c u s s i o n ,  a vote was taken .  The pro- 
posed settlement was approved by a vote o f  289 for and 106 
oppomxi. We are satisfied that  the number voting, o u t  of a 
total o f  907 members e n t i t l e d  to  v o t e ,  was representative of 
the mcmbcrship and e x p r e s s e d  the views of the t r i b a l  members 
on thc settlement, 

The Tribal Council of t h e  Confederated T r i b e s  of t h e  Warm S p r i n g s  
Kcscrvation of Oregon net on September 19, 1973,  and adopted 
Rcsolution 3902, approving the proposed compromise based on 
and in accord with the acceptance of the  proposed settlement by 
chc voting membership. Ke arc satisfied t h a t  the tr iba l  c o u n c i l  
meetings and t h e  g e n e r a l  meeting were duly called, proper ly  
conducted, and that  the members understood the claims and the 
term of t h e  proposed s e t t l e m e n t  prior to v o t i n g .  

R t s o l u t i a n  3902 is hereby approved. 

I n  l i g h t  o f  the in format ion  t h a t  you have furnished to us, t h a t  
submfttccl by our f i e l d  offices, and that obtained from other 
sources, we are satisfied that the propascd settlement of Docket 
No. 198 is f a i r .  The terns of t h e  proposed settlement are hereby 
approved. 

S i n c e r e l y  yours,  

For the A s s i s t a n t  to t h e  
Secretary of t h e  In ter ior  

Mr. Frank E .  Nash 
Miller, Anderson, Mash, Yerke 

and Wiener 
900  S .  14. F i f th  Avenue 
Port land, Oregon 97206 

[Ex. D attached to stipulacian for entry of f i n a l  judgment] 
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86. Upon c o n c l u s i o n  o f  t h e  above p r e l i m i n a r y  p r o c e e d i n g s ,  c o u n s e l  

f o r  t h e  p a r t i e s  j o i n t l y  p r e p a r e d  and  executed a " S t i p u l a t i o n  f o r  E n t r y  

of F i n a l  Judgment"  t o g e t h e r  w i t h  a J o i n t  Motion f o r  t h e  E n t r v  o f  F i n a l  

Judgment.  T h e s e  documents  were f i l e d  w i t h  t h e  Commission on October 5 

1973. The s t i p u l a t i o n  r e a d s  a s  f o l l o w s :  

STIPLTLATIE FOR ENTRY OF FINAL JUDGMENT 

I T  I S  HEREBY STIPULATED by t h e  p a r t i e s ,  t h rough  t h e i r  
c o u n s e l ,  a s  f o l l o w s :  

(1) The  above e n t i t l e d  and  numbered c a s e  s h a l l  b e  compro- 
mised and s e t t l e d  by t h i s  s t i p u l a t i o n  and e n t r v  of F i n a l  J u d g -  
ment i n  t h e  I n d i a n  C la ims  Commission i n  f a v o r  of The C o n f e d e r a t e d  
T r i b e s  o f  The Warm S p r i n g s  R e s e r v a t i o n  of Oregon ,  p e t i t i o n e r ,  
and a g a i n s t  The U n i t e d  S t a t e s  o f  Amer ica ,  d e f e n d a n t ,  no r e v i e w  
t o  be  s o u g h t  o r  a p p e a l  t o  b e  t a k e n  by e i t h e r  p a r t v .  

( 2 )  The judgment  a g a i n s t  d e f e n d a n t ,  a f t e r  a l l  a l l o w a b l e  
d e d u c t i o n s ,  c r e d i t s  and  o f f s e t s ,  s h a l l  be  i n  t h e  n e t  amount 
of $1 ,225 ,000 .  

(3) Except  a s  s t a t e d  i n  t h i s  p a r a g r a p h ,  t h i s  s t i p u l a t i o n  
and e n t r y  o f  F i n a l  Judgment  s h a l l  f i n a l l y  d i s p o s e  of  a l l  c l a i m s  
o r  demands which The C o n f e d e r a t e d  T r i b e s  of The Warm S p r i n g s  
R e s e r v a t i o n  of  Oregon h a s  a s s e r t e d  or  cou ld  h a v e  a s s e r t e d  
a g a i n s t  s a i d  d e f e n d a n t  unde r  t h e  p r o v i s i o n s  of S e c t i o n  2 of 
t h e  I n d i a n  C la ims  Commission Act  (60 S t a t  1049)  r e l a t i n g  t o  
t h e  T r e a t y  of J u n e  25 ,  1855  ( 1 2  S t a t  963,  2 K a p p l e r  714) o r  
t h e  I n d i a n  t i t l e  r i g h t s  o r  c l a i m s  o f  t h e  p a r t i e s  t o  t h a t  T r e a t y .  
The e x c e p t i o n  r e f e r r e d  t o  a t  t h e  commencement o f  t h i s  p a r a g r a p h  
is t he  c l a i m  f o r m e r l y  p e n d i n g  b e f o r e  t h e  I n d i a n  C la ims  Commission 
a s  Docket  No. 198A i n s o f a r  a s  i t  p e r t a i n e d  t o  c l a i m s  a r i s i n g  
i n  c o n n e c t i o n  w i t h  o r  a s  a r e s u l t  of t h e  T r e a t y  o f  Navcmher 15 ,  
1865 (14 S t a t  751, 2 K a p p l e r  908); said claim was d i s m i s s e d  a t  
p e t i t i o n e r ' s  r e q u e s t  by o r d e r  of t h e  Commission d a t e d  J u n e  30, 
1970:  t h i s  s t i p u l a t i o n  and  e n t r y  o f  Final Judgment  i n  Doclcct No. 
198 w i l l  have  n o  e f f e c t  w h a t s o e v e r  i n  r e g a r d  t o  s a i d  f o r m e r  
c l a i m  i n  Docket No. 198A. 

( 4 )  T h i s  s t i p u l a t i o n  and e n t r y  of F i n a l  Judgment  s h a l l  
a l s o  f i n a l l y  d i s p o s e  of a l l  c l a i m s ,  demands,  pavments  on t h e  
c l a i m ,  c o u n t e r c l a i m s  o r  o f f s e t s  which  s a i d  d e f e n d a n t  h a s  a s s e r t e d  
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or could have asserted against said petitloner under the pro- 
visions of Section 2 of the Indian Claim Commission Act (60 
Stat 9 4 9 ) .  The claims, Remands, payments on the claim or 
counterclaims and offsets referred to specifically include 
all those for the period from June 2 5 ,  1855, to and including 
t h e  date  of entrv of the Final  Judgment. 

( 5 )  This stipulation and cntry  of Final Judgment shall 
not bc construed 3s an admission of e i t h e r  party as t o  the 
correctness or binding nature of  any or all of the decisions, 
orders, or othcr  proceedings had in said  Docket No. 198 by the 
Indian Claims Commission or by the United States Court of Claims 
in the appeal Docket No. 2-66 and shall not be construed as an 
admission of either party as to any issue for purposes of pre- 
cedent in any othcr case or otherwise. 

( 6 )  This ~tipulation and cntry of Final Judgment shall 
not deprive the United States of exercising its right to collect 
from the proceeds of t h e  sale of timber its expenses of managing, 
protecting and selling the timber as authorized bv statute. 

( 7 )  Attached to this stipulation and marked respectively 
E x h i b i t  A ,  Exhibit 0 ,  Exhlblt C and Exhibit D are the following, 
authorizing counsel for petitioner t o  enter into this stipu- 
lation on the foregoing  term: 

Exhibit A - Resolution No. 3860 adopted by the 
Tribal Council of The Confederated Tritcs of the 
Warm Springs Reservation of Oregon on July 27 and 
August 6, 1973, calling referendum election by the 
memhershi~ of the Tribe on the foregoing compromise 
and settlement. 

Exhibit B - Certificate of referendum election 
held September 18, 1973, on said resolution, Exhibit 
A *  

Exhibit C - Resolution No. 3902 adopted by the 
Tribal Council  of The Confederated Tribeis of t h e  
Warm Springs Reservat ion of Oregon on September 1 9 ,  
1973. approving and authorizing the foregoing 
compromise and settlement. 
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Exhibit D - Copy of letter by the Secretary of t!te 
Interior and Commissioner of Indian Affairs or other 
authorized representative approving the settlement 
of this litigation on said terms and conditions. 

s/Frank E. Xash s/Wallace 11. Johnson 
Frank E. Nash, Attorney of Wallace H. Johnson, Assistant 
Record for Petitioner Attornev General 

Dated: 9/26/73 Date: 10 /1 /73  

s/Mark C. XcClanahan 
Mark C . ?tcClanahan , of Counsel 

for Petitioner 
Date: 9/26/73 

WILKINSON, CRAGUN 6 BMKER 

By: s/~nrelo A .  Iadarola 
Angelo A .  Iadarola, Partner, 
Of Counsel for Petitioner 

Date: 9/28/73 

S/D, Lee Stewart 
D. Lee Stewart, Attorney 
Departrnpnt of Justice 

Date: 1 C / 1 / 7 3  

Attorncvs for Defendant 

Attorneys for Petitioner 

67. a. A hearing was held by the Commission on October 16, 1973, on 

t h e  proposed offer to compromise and settle. The Commission heard the 

testimony of f i v e  witnesses in addition to statements of counsel. The 

witnesses were: Ecnneth L. Smith, General Nanager and Secretary-Treasurer 

of  t h e  plaintiff tribe, J u a r j i t a  Eourland, Secretary to the Tribal Council, 

Delbrrt Frank ,  Sr., Vice-Chairman of the T r i b e 1  Council, Kel son bkxllrllatrim, 

(:hief o f  t h e  Kasco Tribe, and James I3. Cornett, Superintendent of the Warm 

Springs Reservation. 
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b. Kenneth L. Smith s t a t e d  that h~ vas a graduate of the 

University of Oregon and h a s  filled imp~rtant accounting and managarlal 

posittons i n  the t r i b e  for the  past ten years. He has been General 

Manager of the ttfbe since 1971. w i t h  regard to subnltting substantial 

and inpartant t r j b a l  business to a popular referendum vote in accordance 

w i t h  the tribe's constitution, Hr. Smith testified concerning a numher of 

larnc financial transactions of recent occurrence vl~ich vcre voted upon 

by rcfercndum to demonstrate the preferred tribal procedure. He testified 

that  t h e  referendum %as the method usually adopted by t h e  t r l b e  in matters 

involving finances. Beracse of small attendance at general meetings of  

t h e  t r i b e ,  i t  was i d s  view that the rcferendun assured a represe~tativc 

vote of all the tribal members and averted future controversy over the 

validity of the vote.  Hr. Smith also t e s t i f i e d  a s  to t h e  conduct and 

attendance at the meetings preceeding the referendum vote herein, and 

the steps taken  to inform t h e  membership on and off the reservation 

concerning the terms of the  proposed settlement, It was hi6 opinion 

that  counsel gave a complete and thorough explanation of the proposed 

uettlement nt all the meetings held for t h i s  purpose, and that the 

membership fully understood t h e  terms of the settlement. He Further 

testified that  he supervised the distribution of all informational 

m t e r i n l  t o  the 907 eligible voters of the t r i b e  relating to the election, 

He stated that  results of the referendum vote on the proposed campromise 

were b e t t e r  than average and representative of the views of the tribal 

membership. As to the reasons for the negative vote against the 



32 Ind.  C1. Comm. 7 

compromise, X r .  Smith t e s t i f i e d  t h a t  i t  was h i s  b e l i e f  t h a t  a number o f  

t r i b a l  members were o f  t h e  o p i n i o n  t h a t  t h e  t r i b e  was d e a l t  w i t h  u n f a i r l y  

on t h e  boundary i s s u e s  d u r i n g  t h e  t i t l e  phase of  t h i s  c l a i m  and w i t h  t h e  

u l t i m a t e  v a l u a t i o n  a s  de te rmined  by t h e  Commission i n  t h e  e a r l i e r  

d e c i s i o n s .  On c ross -examina t ion  M r .  Smith t e s t i f i e d  t h a t  t h e r e  were 284 

members l i v i n g  o f f  t h e  r e s e r v a t i o n ,  each  of  whom r e c e i v e d  b a l l o t s  and a l l  

t h e  i n f o r m a t i o n a l  m a t e r i a l  d i s t r i b u t e d  i n  connec t ion  w i t h  t h e  proposed 

compromise and referendum v o t e .  He a l s o  s t a t e d  h i s  own u n d e r s t a n d i n g  of 

t h e  te rms of t h e  s e t t l e m e n t  upon r e q u e s t  of  Government counsel. 

c .  J u a n i t a  Bourland s t a t e d  t h a t  s h e  i s  p r e s e n t l y  employed a s  

S e c r e t a r y  t o  t h e  T r i b a l  Counc i l  and t h a t  she  had approx ima te ly  1 4  y e a r s  

e x p e r i e n c e  i n  y e c r e t a r i a l  work and s e r v i c e s .  She t e s t  if i e d  t h a t  d u r i n g  

her  employment w i t h  t he  t r i b e  she had handled  t h e  c l e r i c a l  f u n c t i o n s  

involved i n  two p r i o r  referendum e l e c t i o n s .  She f u r t h e r  t e s t i f i e d  s h e  

was p r e s e n t  a t  each  mee t ing  p r e c e e d i n g  t h e  referendum e l e c t i o n  on t h e  

compromise and t h a t  a l l  members p r e s e n t  a t  t h e s e  mee t fngs  appeared  to 

unders tand t h e  t e rms  of  t h e  compromise and c o u n s e l ' s  e x p l a n a t i o n s  and 

recommendat i o n s  the reon .  She a l s o  test i f  ied t h a t  she  handled a l l  t h e  

m a i l i n g s  and p o s t i n g s  o f  p r i n t e d  m a t t e r  connected  w i t h  t h e  proposed 

compromise, p repa red  f a c t  s h e e t s  w i t h  t h e  a s s i s t a n c e  o f  c o u n s e l ,  k e p t  t h e  

minu tes  of a l l  t h e  mee t ings  invo lved  h e r e i n ,  and was i n  a t t e n d a n c e  

th roughou t  t h e  b a l l o t i n g  on September 18 ,  1973. She s t a t e d  t h a t  t h e  

b a l l o t i n g  was p r o p e r l y  s u p e r v i s e d  and t h a t  t h e  t a l l y  was done by t h e  

c o u n t i n g  board appo in ted  by t h e  T r i b a l  Counci l .  I t  was h e r  o p i n i o n  t h a t  



the voter turnout for this election was substantially greater than has 

been usual in other referendum elections she has vl tnessed .  

d .  Delberc Frank, J r . ,  present Vice-Chaiman of the Tribal 

Council, testified that he has been a member of the Tribal Council in all 

but three of t h e  pas t  18 years. Hr. Frank t e s t i f i ed  concerning h i s  long 

fomfliarity w i t h  t h i s  claim, and that he attended the meetings of 

August 9 and September 1 1 ,  1973, and was of t h e  opinion that the members 

prescnt at these meetlngs understood the terns of the proposed settlement 

us discuseed  and exp la ined  by counsel. lie a l so  testified that  the 

referendum method of approval vas in accordance v i t h  tribal tradition 

and cufttom and that,  to h i s  knowledge, no pressure was exerted on any 

member to influence his vote. On cross-cxaminat ion,  Mr. Frank testified 

concerning h i s  understanding of the meanfng of the  settlement. 

e. Sclson Wnllulatwn s t a t e d  that, for the past  1 5  years ,  he 

has bccn Chlef  of t h e  Wasco Tribe ,  one of the t h r e e  tribal groups 

inc luded  uittrin the plaintiff tr ibe .  Mr. Wallulatum testified concerning 

h i s  fami l iar i ty  v i t h  t h i s  claim and that he attended all the princ ipal  

meetings of the Tribal Council and the general c o u n c i l  meetings at  which 

t h e  proposed settlement was d i s c u s s e d .  He further t e s t i f i e d  that the 

claims attorneys gave complete and thorough explanations of the 

compromise and of t h e  reasons for and against  i t  and t h e i r  recommendaticns 

in favor of it; that all questions p r e s t n t e d  to t h e  claim8  attorney^ 

sere answered f u l l y ,  and that members of the tribe in attendance at these 

meetings, i n  h i s  opinion, understood the settlement; and that although 
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there were misgivings w i t h i n  t h e  t r i b e  a s  t o  t h e  f a i r n e s s  ~f t h e  o r i g i n a l  

t i t l e  d e c k i o n  i n  t h i s  c l a i m ,  most menbcrs were will in^ t o  m k e  t h e  preposed 

s e t t l e m e n t  because  t h e y  had concluded t h a t  it was l i k e l y  t o  be  t h e  most 

b e n e f i c i a l  s e t t l e m e n t  t h a t  the t r i b e  could  obtain under the terms of t h e  

I n d i a n  C l a i m  Com.iss ion  Ac t .  He concluded t h a t  t h e  proposed s e t t l e m e n t  

genclrated more deba te  t h a n  any o t h e r  s u b j e c t  b e f o r e  the Counc i l  and was, 

t l lereforc ,  f u l l y  a i r e d .  He was of t h e  f u r t h e r  op in ion  t h a t  t r e a t y  r i a h t s  

were no t  b e i n g  compromised by t h j s  s e t t l e m e n t .  

f .  James D. Cornett stated that  h e  h a s  been S u p e r i n t e n d e n t  o f  

t h e  Warm S p r i n g s  R e s e r v a t i o n  f o r  t h e  p a s t  two years and h a s  been employed 

bv t h e  Bureau of I n d i a n  A f f a i r s  f o r  t h e  p a s t  21  y e a r s .  H e  t e s t i f i e d  t h a t  

h e  a t t e n d e d  a l l  of  t h e  T r i b a l  Counc i l  and g e n e r a l  c o u n c i l  mee t ings  

he re t .o fo re  d e s c r i b e d .  M r .  C o r n e t t  t e s t i f i e d  t h a t  he c o n s i d e r e d  t h e  

referendum p r o c e s s  fo l lowed i n  t h i s  s e t t l e m e n t  w e l l  organized and i n  

accordance  w i t h  t r i b a l  custom. I t  was h i s  o p i n i o n  t h a t  t h e  referendum 

provided f o r  a r e p r e s e n t a t i v e  v o t e  of t h e  e n t i r e  membership of t h e  t r i b e .  

He f u r t h e r  t e s t i f i e d  t h a t  t h e  compromise s e t t l e m e n t  involved a n  economic 

d e c i s i o n  f o r  t h e  t r i b e  t o  make a t  t h i s  p o i n t  and t h a t  he had n o t  offered 

any recommendations a t  any of  t h e  mee t ings  h e  a t t e n d e d  and p a r t i c i p a t e d  

o n l y  i n  the ro le  of an o b s e r v e r .  He t e s t i f i e d  t h a t ,  t o  h i s  knowledge, 

no p r e s s u r e  was e x e r t e d  on i n d i v i d u a l  t r i b a l  members I n  o r d e r  t o  

i n f l u e n c e  t h e i r  votes and t h a t  h e  was c e r t a l n  t h a t  the membership under-  

stood t h e  te rms and consequences  of t h e  s e t t l e m e n t .  
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88. On the basis of :he entire record, including the testimony of 

the  witnesses and stateaencs of counsel, the Comission ftnds that the 

steps and procedures adopted by the Tribal Council relating to the 

referendum vote of t h e  tz'ibal membership on the proposed settlement, as 

outlined in the findings entered herein, were properly conducted in 

accordance w i t h  the constitution and by-laws of the plaintiff tribe and 

in conformity w i t h  trfbal custom and practices i n  mattera of great 

inportancc  to the tr ibe .  The Coatmission further finds on the basis of t h e  

record and the testimony of the witneaees that the referendum vote held 

cn September 18, 1973, and the notices, meetings, and publicity preceed- 

i n g  sa id  vote. assured the  ful lert  possible tribal participation in this 

matter and t h a t  the results were therefore repre~entativc of t h e  vievs 

of the tribe. 

89. Considering all of the circumstsnces, the reccrd of l i t i ~ s t i o n  

to  date ,  the testimony of the  witnesses who appeared before us in t h i s  

settlement proceeding, and the representation of counsel far the parties, 

the Commi~slon finds that the members of the plaintiff t r i b e  were f u l l y  

Icfolmed and advised  of the proceedings  of the Tribal  Council r e s p e c t i n g  

t h e  i n i t i a l  stages of the preliminary negotiations for the ncttlencnt of 

this claim conducted between the p a r t i e s  In December 1972 and January 

and A p r i l  1973, and the action of sa id  Council i n  adopting Resolutfon 

3860 which set forth the terms of the proposed settlement and r e f e r r f n ~  

t h e  question of its approval t o  8 referendum of the eligible voters of 
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the tribe; that the members were given full notice and ample opportunity 

to attend four meetings of the general council scheduled for the purpose 

of explaining and discussing the reasons for said resolution and the 

proposed settlement; that members present at said meetings were fully 

and thoroughly infomed of the terms of the settlement by counsel and 

given an opportunity to express their views on the proposed settlement; 

that all eligible voters on and off the reservation were furnished by 

mail with the full details of the compromise, copies of pertinent resolu- 

tions, the views of counsel, and complete printed explanatory materials 

prior to the scheduled date of the referendum; that the referendum vote 

was held on September 18, 1973, and that the notices, meetings, and 

publicity preceeding said vote assured the full and informed participa- 

tion of all tribal members including the absentee voters; that the tribal. 

membership has, as a result of the said referendum, voted 289 in favor of 

thc settlement and 104 opposed; and that the Tribal Council of the 

Confederated Tribes of the Warm Springs Reservation met on September 19, 

1973, and adopted Resolution 3902, accepting the proposcd settlement and 

approving the stipulation for entry of final judgment based on and in 

ac co rd  with the acceptance of the proposed settlement by t h e  voting 

membership of the tribe. 

The Commission further finds, based upon the testimony of the 

witnesses, the record at all stages of this litigation, the representa- 

tions of counsel, and all other pertinent factors before us, that the 
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p roposed  c m p r o m i s r  settlenent is f a i r  to t h e  p l a i n t i f f  and has been 

f r e e l y  e n t e r e d  i n t o  by  it and duly approved  b y  i t s  membership ir accord- 

a n c e  with t h c  tribe's constitution and b v  t h e  a u t h o r i z e d  representative 

r f  t l w  Secretary of the I n t e r i o r ,  

90. The Commission h e r e b y  approves  t h t  p roposed  c m p r c m ~ s c  and 

: . t l t t lcmrnt  a n d  will e n t e r  n f i n a l  judgment i n  f avor  of  t h e  p l a i n t i f f  in 

t h t .  A m n l l r i t  of S1,225,000 in set t lement  of all t h e  claims of  t h ~  p l a i r t i f f  

a n d  a11 ( . la i rred offsets of the defendant in accordance b - i t h  and s u b j e c t  

L O  t h t  terms and p r o v i s i c n s  s e t  f o r t h  i n  t h e  s t i p u l a t i o n  f c ~ r  e n t r y  of  

f in31 judp,ment of October 5, 1973. 


