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IRA SYLVESTER GODFROY, e t  a l . ,  ) Docket  No. 131 
) 

TIE MIAMI TKIBE OF OKLAHOMA, et al. , ) Docket No. 253 
1 

Plaintiffs, 
1 

v .  1 
1 

'l'F111 IJNITED STA'I'ES OF AMEKICA, 1 
) 

Defendant .  ) 

I: INf)INc:S OF FACT ON ATTORXWS' FEES 

Ikc1 i ~ n i n a r y  S t a t e m e n t  

On . Jant iary  8 ,  1970,  the Comi i ss ion  e n t e r e d  a single, amended 

f i n ' l l  award  i n  these c o n s o l i d a t e d  d o c k e t s  i n  t h e  amount d f  $3 ,826,660.20 

i n  f avor  of t h e  p l a i n t i f f s  h e r e i n  "on behalf of t h e  M i a m i  and E e l  R ive r  

'I'rit)tls." 2 2  Tnd. C 1 .  Co~nm. 9 2 ,  1 7 9  (1970). On September 18, 1970, 

c o r ~ i t s e l  f o r  the Oklallon1a Miami ( h e r e i n a f t e r  Docket  253) f i l e d  a p e t i t  i o n  

for  allowance of a t t o r n e y s '  fees f o r  a l l  Miami counse l  i n  the amount of 

ten percen t  of the t o t a l  award ,  o r  $382,666.02,  t o  b e  a l l o c a t e d  by mutual  

aj:rcernent. C o u n s e l  f o r  rlocliet 2 5 3  suggested t ha t  i n  the even t  c o u n s e l  

i n  I ) o t l ~  dockets were u n a b l e  to agree upon  an  appropriate d i v i s i o n  of said 

fee ,  t h e  matter of allocation be s t i b n i t t e d  t o  t h e  Commission f o r  

d c t c r m i n a t  i o n .  

On October 19,  1970,  c o u n s e l  f o r  t h e  I n d i a n a  M i a m i  ( h e r e i n a f t e r  

Docket 131) filed a petition f o r  themselves and t h e i r  a s s o c i a t e s  f o r  
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a t t o r n e y s '  f e e s  i n  the amount of $273,103.82 .  T h i s  m o u n t  represents 

10 p e r c e n t  o f  the s h a r e  of t h e  t o t a l  award t ! ~ e  Indiana Yiami w i l l  

receive a s  a r e s u l t  o f  t h e  i n d i v i d u a l  p e r  c a p i t a  d i s t r i b u t i o n  Q £  t h e  

award, t h e  Tndiana X i a m i  c o n s t i t u t i n g  approximate ly  i lY o f  a l l  p r e s e n t  

day Miami I n d i a n s  e n t i t l e d  t o  s h a r e  i n  t h e  award. 

Fol lowing  a mot ion  filed i n  Docket 253 on March 2 2 ,  1971, 

s e e k i n g  a Commission p roceed ing  t o  de t e rmine  the proper a l l o c a t i o n  of 

a t t o r n e y s '  fees  h e r e i n  and t h e  r e sponse  t h e r e t o  from c o u n s e l  i n  Docket 

131 f i l e d  on  April 21,  1971,  the Commission, by i t s  o p i n i o n  and 

order of February 7, 1973,  d i r e c t e d  b o t h  p a r t i e s  t o  f i l e  w r i t t e n  

e v i d e n c e  and a p p r o p r i a t e  b r i e f s  i n  t h e  m a t t e r .  29  I n d .  C 1 .  Comrn. 424, 

430. Counsel :in bo th  d o c k e t s  have complied w i t h  s a i d  o r d e r .  On 

August  2 0 ,  1973 ,  the Comiiission hea rd  o r a l  argument on t h e  f e e  i s s u e  

i n  wh ich  b o t h  g r o u p s  o f  a t t o r n e y s  p a r t i c i p a t e d .  

Having c o n s i d e r e d  t h e  s a i d  p e t i t i o n s ,  s u p p o r t i n g  s t a t e m e n t s  and 

o r a l  argument f o r  a t t o r n e y s '  f e e s ,  t h e  r e s p e c t i v e  c o n t r a c t s  of  

unde r  which e a c h  g roup  of a t t o r n e y s  performed l ega l  s e r v i c e s ,  t 

e v i d e n c e  i n  s u p p a r t  o f  t h e  p e t i t i o n s  i n c l u d i n g  t h e  b r i e f s  f i l e d  

employment 

he 

p u r s u a n t  

t o  t h e  Comnission o rde r  o f  February  7 ,  1973,  and t he  e n t i r e  r e c o r d  and 

p roceed ings  i n  t h e s e  c o n s o l i d a t e d  d o c k e t s ,  t h e  Commission makes t h e  

f o l l o w i n g  f i n d i n g s  of fact: 

The Award 

1. On J a n u a r y  8, 1970, the Commission e n t e r e d  an amended f i n a l  

award i n  these c o n s o l i d a t e d  c a s e s  i n  t h e  amount of $3,826,660.20 i n  

favor o f  t h e  Miami 'Tribe of Oklahoma, e t  a l .  (Docket 253),and t h e  
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~ i a r n i  ~ n d i a n s  o f  I n d i a n a ,  e t  al. ( ~ o c k e t  131), as representatives of 

and on behalf  of t h e  M i a m i  and E e l  River T r i b e s .  22 Ind. C1. Corn. 92, 

1799 The case c o n c e r n e d  Royce Areas 56 ,  7 1 ,  and 72, ceded under the 

l ' r e a t y  of Crouseland,  of August 2 1 ,  1805 (7  S t a t .  91) and t h e  Treaty 

of F o r t  Wayne, of September 30, 1639  ( 7  S t a t .  113). Also c o n s o l i d a t e d  

w i t h  these claims was t h e  claim of t h e  Wca T r i b e  (Docket 314-Dl, repre- 

s e n t e d  by t llc. Peoria T r i b e  of I n d i a n s  of Oklahoma. A separate award 

was made t o  t h e  Docket 314-D c l a i m a n t s  f o r  t h e i r  p a r t  i n t e r e s t  i n  Royce 

Areas 56 and 7 1 ,  which award was i n c l u d e d  i n  t h e  January  8,  1970, amended 

f i n a l  award.  Counsel for Docket 314-D have no i n t e r e s t  i n  t h e  fee  

a p p l i c a t i o n  of t h e  P l i a r n i  counse l .  

T r i b a l  Rt 'p<cscnta t ion --- 
2 .  I n  t h e  t i t l e  d e c i s i o n  i n  t h e s e  docke t s  of June 4 ,  1957,  t h e  

Cornmission f o u n d  t h a t  t h e r e  were t w o  i d e n t i f i a b l e  t r i b e s  ( t h e  Oklahoma 

Niamis a n d  the Ind iana  Miamis) a u t h o r i z e d  u n d c r  t h e  I n d i a n  C l a i m s  

Coliunission A c t  (60 S t a t .  1049) t o  p r o s e c u t e  t h e  c l a i m s  

se t  forth i n  t h e i r  r e spec t ive  p e t i t i o n s ,  and  t h a t  t h e  p l a i n t i f f s ,  t h e  

Niami T r i b e  of Oklahoma,  and t h e  p l a i n t i f f s ,  t h e  M i a m i  T r i b e  of I n d i a n a ,  

c o n s t - i t u t c .  and r e p r e s e n t  a l l  descendan t s  of members of t h e  o r i g i n a l  M i a m i  

T r i b e  of Indians. 5 I n d .  C 1 .  Comm. 180. Neither of t h e  p l a i n t i f f s  

i n  1)ockt.t-s 131 n o r  253 i s ,  however, f u l l  successor t o  the o r i g i n a l  

t r i . b e , a l t h o u g h  b o t h  are entitled t o  r spresent  it. As a result, t h e  

award in t h e s e  dockets i s  a single j o i n t  award t o  t h e  two p l a i n t i f f  

t r i b e s .  22  I n d .  C1. Comm. 92 ,  179. 

The two t r i be s  h e r e i n  r e t a i n e d  separa te  a t t o r n e y s  f o r  t h e  p r o s e c u t i o n  

of t h e  claim.  ?*he c o n t r a c t s  of t h e  n t t o r t l e y s  are d e s c r i b e d  below. 
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C o n t r a c t ,  I n d i a n a  ?Iiami 

3 .   he p l a i n t i f f s  in Docket 131, the Ind iana  Niamis, were 

o r i g i n a l l y  r e p r e s e n t e d  by a t t o r n e y s  Wal t e r  11. >Ialoney, S r .  and 

Albert  W. S u l l i v a n  p u r s u a n t  t o  C o n t r a c t  No. 950, Symbol No. I - 1 - i n d .  

42496, d a t e d  Oc tobe r  31, 1949. On June  10,  1950, p r i o r  t o  t h e  a p p r o v a l  

of t h i s  c o n t r a c t  by t h e  Bureau o f  I n d i a n  ; I f f a i r s ,  Elr. ~ u l l i v h  wi thdrew 

as a t t o r n e y .  The Bureau o f  I n d i a n  A f f a i r s  approved the c o n t r a c t  for 

a p e r i o d  of t e n  years commencing on June  7 ,  1951. T h e  c o n t r a c t  has  

been extended s e v e r a l  t i m e s ,  the l a s t  of which e x t e n s i o r s w a s  approved 

August  17 ,  1970, f o r  f i v e  y e a r s  beg inn ing  A p r i l  20 ,  1970. 

On A p r i l  4 ,  1963,  W a l t e r  H .  Maloney, S r .  a s s i ~ n e d  his  i n t e r e s t  in 

t h e  c o n t r a c t  t o  Wal t e r  tf. Maloney, Jr . ,  b u t  Nr. Maloney, S r .  remained 

i n  &case as "of Counsel . "  Walter 13. Plaloney, Jr.  r e a s s i g n e d  his 

in te res t  i n  t h e  c o n t r a c t  t o  M r .  Maloney, S r . ,  e f f e c t i v e  November 2 7 ,  1964. 

011 May 10, 1965,  W a l t e r  E. Maloney, S r .  ass igned h i s  i n t e r e s t  i n  t h e  

contract t o  t h e  f i r m  o f  K i l e y ,  Osborn, K i l e y  and Harker. A11 of t h e  

f o r e g o i n g  a s s ignment s  were  approved by t h e  Comqissioner of I n d i a n  

Affa irs .  A t  t h e  r e q u e s t  of t h e  Ki l ey  f i r m ,  t h e  Commissioner, on May 1 6 ,  

1968,  a l s o  approved t h e  f i r m ' s  a s s o c i a t i o n  with Robert C .  R e l l ,  J r .  i n  

c o n n e c t i o n  w i t h  sa id  c o n t r a c t .  

M r .  Walter H. Elaloney, S r .  d i e d  t e s t a t e  on November 14 ,  1967.  

His w i f e ,  Mrs. Madeline F. Maloney and his s o n ,  Wal t e r  R .  Maloney, J r . ,  

were a p p o i n t e d  co-executors u n d e r  a w i l l  admi t t ed  t o  probate  i n  the 

United States D i s t r i c t  Court f o r  the D i s t r i c t  of Columbia  on  December 24, 1967. 
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Cont rac t ,  Oklahoma Miami 

4.  The p l a i n t i f f s  i n  Docket 253, t he  Oklahoma M i a m i s ,  a r e  

represented by t h e  law f i rm  of  Sonnenschein, Levinson, Ca r l i n ,  Nath 

and Rosenthal pursuant t o  Contract No. I-1-ind. 42017,approved by 

t he  Bureau of Indian A f f a i r s  on May 10, 1948. A t  t h e  t ime of  t h e  

c o n t r a c t ,  t h e  f i rm was then  known a s  Sonnenschein, Berkson, Lautmann, 

Levinson and Morse. The p r i n c i p a l  con t r ac t  was extended s e v e r a l  t imes.  

The l a s t  ex tens ion  was approved on May 2 3 ,  1973, f o r  a  per iod  of f i v e  

years  commencing May 10, 1973. 

M r .  Edward P. Morse, who had been named by t h e  Sonnenschein f i rm 

as a t t o rney  of record for t h e  Oklahoma Miami c l i e n t s ,  res igned as 

genera l  pa r tne r  of t h e  f i r m  on January 1 ,  1957. He remained a s  a  

l im i t ed  pa r tne r  of t h e  f i r m  f o r  purposes of r e t a i n i n g  h i s  r e p r e s e n t a t i m  

of t h e  Indian c l i e n t s  and continued t o  a c t  a s  a t t o rney  of record f o r  t h e  

Miami c l i e n t s  u n t i l  h i s  dea th  on Apri l  6 ,  1961. M r .  Edwin Rothschild 

of t h e  Sonnenschein firm became a t t o rney  of record f o r  t h e  Oklahoma 

Miami. 

Pursuant t o  a J o i n t  E f f o r t s  Agreement. between t h e  Sonnenschein f i r m  

and t h e  f i r m  of Riegelmann, S t r a s s e r ,  Schwartz and Speigelberg (now F r i ed ,  

Frank, Ha r r i s ,  Sh r ive r  and Kampclman), t h e  Riegelman f i r m  agreed t o  

a s s i s t  i n  t h e  p repara t ion  and prosecu t ion  of t h e  claims of  t h e  Oklahoma 

M i a m i .  M r .  Louis L ,  Rochmes of t h e  Riegelman f i rm was designated t o  

assist i n  t h i s  work. While M r .  Roclmes has discont inued  h i s  a s s o c i a t i o n  

wi th  t h e  Riegelman f i rm,  he has continued t o  a s s i s t  i n  the 



32 Ind .  C 1 .  Corn,. 32 

r e p r e s e n t a t i o n  of t h e  Oklahoma M i a m i s  u n d e r  t h e  s u p e r v i s i o n  o f  t h e  

t r i b a l  a t t o r n e y s .  

C o n t r a c t u a l  Terms, Docket 131 

5 .  C o n t r a c t  No. 950 ( I -1- ind .  42496) betweeti  >!r. Naloney, h i s  successors, 

and  the r n d i a n a  ?!iamis i n  Docket 131, provides  that t h e  compensa t ion  f o r  

a t  t o r n e i 7 s '  s e r v i c e s  shall not exceed t e n  p e r c e n t  of any amount r e c o v e r e d .  

C o n t r a c t u a l  T e n n s ,  Docket 253 

6 .  Contract No. I-1-ind. 42017 between t h e  Sonnenschein  f i rm and 

t h e  Oklahoma Niamis  i n  Docket 253 provides  t h a t  compensation f o r  

a t h x n e y s '  s e r v i c e s  s h a l l  b e  t e n  p e r c e n t  of t h e  amount r ecove red .  

Fee E n t i t l e m e n t  

7 .  Upon examina t ion  o f  t h e  r eco rd  of  t h e  p r o c e e d i n g s  b e f o r e  t h i s  

Cornmission, and p u r s u a n t  t o  S e c t i o n  15 of  t h e  I n d i a n  Claims Corrunission 

Act (25 U . S . C .  §70n) ,  t h e  Commission f i n d s  t h a t  counse l  fo r  b o t h  Miami 

g r o u p s  have r ende red  v a l u a b l e  s e r v i c e s  i n  the s r i c c e s s f u l  p r o s e c u t i o n  

of t h e  c l a i m s .  A s  p a r t i c u l a r i z e d  i n  f i n d i n g s  e n t e r e d  he re in  below, 

b o t h  groups of a t t o r n e y s  p a r t i c i p a t e d  i n  the t r i a l s  of t h e  v a r i o u s  

phases of these c l a i m s ,  i n  t h e  r e l a t e d  b r i e f i n g s  and arguments  before 

t h e  Commission, and i n  c e r t a i n  p r o c e d u r a l  and s u b s t a n t i v e  mot ions  which  

r e q u i r e d  t h e  a t t e n t i o n  and e x p e r t i s e  of both c o u n s e l  on a number of 

o c c a s i o n s  d u r i n g  the h i s t o r y  of these claims. The diligent work of 

Z 

b o t h  counsel in r e p r e s e n t i n g  and p r o t e c t i n g  t h e  i n t e r e s t s  o f  t h e i r  

r e s p e c t i v e  c l i e n t s  r e s u l t e d  i n  t he  f i n a l  award order  o f  J a n u a r y  8, 1970, 

s u p r a ,  i n  the amount of $3,826,660.20 i n  f a v o r  o f  t h e i r  c l i e n t s .  
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~cfendant ' s  P o s i t i o r .  Regarding Fees 

8. In  rrspon2;-: t o  t h e  Commission's r e q u e s t s  for comments on t h e  fee 

a p p l i c a t i o n s  of th. attorneys f o r  t h e  Ind iana  Xiamis (Docket 131) 

and the Okld~homa Miar;,is (Docket 2 5 3 ) ,  t h e  Department of J u s t i c e ,  

on January  5 ,  1971, informed t h e  Commission t h a t  i t  would t a k e  no 

p o s i t i o n  i n  r e g a r d  t o  the amounts claimed f o r  fees by the a t t o r n e y s  

in Dockets i 3 1  and 253, o t h e r  than  t o  concur  i n  t h e  s t a t e m e n t  of 

t h e  Associate S o l i c i t o r  of  the Department of t h e  I n t e r i o r  t h a t  t h e  

fees allowed t h e  two sets  of a t t o r n e y s  s h o u l d  no t  exceed 10 p e r c e n t  

o f  t h e  award to t h e  M i a m i  Indians. The S o l i c i t o r ' s  s t a t e m e n t  

was conmunicated t o  t h e  Department of  J u s t i c e  on December 8,  1970. 

Not ice  t o  T r i b e s  

9. Notices of t h e  f i l i n g  of t h e  separate p e t i t i o n s  f o r  a l lowance 

o f  a t t o r n e y s  fees were mailed by the Deputy C l e r k  of  t h e  Commission t o  

Mr. F o r e s t  Olds ,  Ch ie f ,  lfiami T r i b e  of Oklahoma on September 23, 1970,  and 

t o  Mrs. Eva G .  Rossley, S e c r e t a r y ,  Iliami T r i b e  of  Indiana on October 20, 

1970, w i t h  copies t o  cach.  'No re sponses  t o  those no t i ce s  were r e c e i v e d .  

Amouut of Fee  (Combined) 

10. As compensation f o r  t h e  services rendered i n  t h e  p r o s e c u t i o n  

of t h e  c la ims of the M i a m i  I n d i a n s  i n  these c o n s o l i d a t e d  d o c k e t s  

(Nos. 1 3 1  and 253), t h e  Commission f i n d s  t h a t  the f i r m  of  K i l e y ,  Osborn, 

Kiley and Harker,  a t t o r n e y s  f o r  t h e  2iiami I n d i a n s  of I n d i a n a ,  plaintiffs 

i n  Docket 131, and the f i r m  of Sonnenschein,  Levinson, C a r l i n ,  Nath 

and Rosen tha l ,  a t t o r n e y s  f o r  t h e  Miami Tribe of Oklahoma, p l a i n t i f f s  
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in Docket 253, are e n t i t l e t  t o  share i n  a fee of $382,666.02 which 

is  t e n  percen t  of t h e  t o t a l  f i n a l  award of $3,826,660.20 made t o  t h e  

two p l a i n t i f f  t r i b e s  on beha l f  of t h e  M i a m i  Indians .  

Need For Addi t iona l  Findings  Respect ing Fee Divis ion 

11. Since  t h e  a t t o r n e y s  f o r  bo th  groups  have n o t  agreed as t o  t h e  

proper d i v i s i o n  between them of the  g ross  f e e  award of  $382,666.02, 

and have s u b m i t t e d  t h i s  q u e s t i o n  t o  t h e  Commission f o r  determinat ion,  

t h e  Commission makes t h e  fo rego ing  a d d i t i o n a l  f i n d i n g s  of  f a c t  concerning 

t h e  r e l a t i v e  c o n t r i b u t i o n  and s e r v i c e s  rendered by eacll s e t  of attorneys. 

Pre-Ti t l e  Phase  

O r i g i n a l  P e t i t i o n s  and Conso l ida t ion  

1 2 .  O r i g i n a l  p lead ings  were f i l e d  on J u l y  2 ,  1951, i n  Docket 131 

and on August 9 ,  1951, i n  Docket 253. On March 2 7 ,  1953, counsel f o r  

Docket 253 f i l e d  a motion w h i c h ,  among oche r  t h i n g s ,  requested t h e  

Commission t o  consolidate '3ucket 131 wi th  Docket 253 f o r  t he  

Purpose  o f  determining t h e  recovery,  i f  any,  t o  w h i c h  p e t i t i o n e r s  i n  s a i d  

d ( ) t l , e t s  o r  e i t - 1 1 ~ 7  Of t l ~ e m ,  wotlld be eat i t l c d  w i t h  r e s p e c t  t o  thc cessiocs 

of Royce Areas 56, 71 ,  72 and 73. (Royce Area 73 was s u b s e q u e n t l y  removed 

from c o n s i d e r a t i o n  i n  t h e s e  d o c k e t s . )  

tiearing on t h e  Matter of Conso l ida t ion  

13. A h e a r i n g  on the motion for c o n s o l i d a t i o n  was h e l d  on ~ p r i l  2 1 ,  

1953, a t  which counse l  for both p l a i n t i f f s  appeared. Counsel  f o r  Docket 

253 were the p r i n c i p a l  p a r t i c i p a n t s  a t  t h i s  hearing. Hr. Edwin 

Rcthschi ld  (Docket 2 5 3 )  stated the fo l lowing  r e s p e c t i n g  t h e  Purpose of 

t h e  conso l ida t ion :  
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M r .  Maloney ' s  group u n d e r  No. 131, M r .  Maloney ' s  g r o u p  
of Miami I n d i a n s  has f i l e d  for r e c o v e r y  o n  t h e  same t r e a t i e s .  
I t  seemed p r o p e r  that his p e t i t i o n  and  o u r  p e t i t i o n  s h o u l d  
be  c o n s o l i d a t e d  f o r  t h e  p u r p o s e  of  p r o o f  as to t h e  title of 
t h e  M i a m i  T r i b e  and a s  t o  t h e  recover). w h i c h  t h e  Miami T r i b e  
as a  w l ~ o l c  would h e  e n t i t l e d  t o .  [Tr. p. 20.1 

M r .  ma lone:^, f o r  Docket 131 ,  o r a l l y  agreed a t  the h e a r i n g  t o  t h e  

consol idat ion.  On A p r i l  2 1 ,  1953, t h e  Commission issued an o r d e r  con -  

s o l i d a t i n g  1)ocktts 131 aucf 253 a l o n g  with ses~era l  o t h e r  d o c k e t s  which  

Itad possible interests i n  the same s u b j e c t  matter. 

'l'i t l e  Phase 

1)ockt.t 67 rbt a1 1)ecision 

14. 'l'he i n i t  i a l  i s s u e  which  t h e  Colmnission set f o r  d e t e r m i n a t i o n  

i n  1)ockets 131 and 2 5 3  c o n s o l i d a t e d  was whe the r  p l a i n t i f f s  had r e c o g n i z e d  

t i t  l tr ,  1-*1, v i r t u e  of t h e  I'reaty of C r c e n e v i l l e ,  Augus t  3 ,  1795 ( 7  Stat. 491, 

t o  tile l a n d s  t l l e y  c e d e d  t o  d e f e n d a n t  by t h e  1805 Grouse l and  t r e a t y ,  s u p r a ,  

aud t-:le 1809 F o r t  Wayne t r e a t y ,  s u p r a .  See 5 I n d .  C 1 .  Comrn. a t  199-200,  

202 .  C m ~ n s e l  f o r  I h c k e t  131 u r g e s  t h a t  i n  a r e l a t ed  case ,  Docket 6 7 ,  

d i  s c u s s c d  Imlow,  col lnse l  r e p r e s e n t i n g  tlie Oklahorna Miamis i n  t h a t  case 

( t  llc same I n d i a n s  p l a i n t  i f f s  in Docket 253) imprope r ly  p e r m i t t e d  t h e  

( 'o~nrniss ion,  on m o t i o n  of d e f e n d a n t ,  t o  d e l e t e  a f i n d i n g  o f  f a c t  con- 

c e r n i n g  the interpretat ion of t h e  ' i r e a t y  o f  G r e e n e v i l l e  a s  a t r e a t y  o f  

recognit i o n  ot t i t  l e ,  t h u s  a 1  l e g e d l y  r e q u i r i n g  t h e  r e l i t i g a t i o n  o f  t h a t  

quest ion i n  c o n s o l i d a t e d  d o c k e t s  1 3 1  and  253. 

I n  t l le Docket 67 proceeding i n v o l v i n g  the same p a r t i e s  and t h e  

same c o u n s e l ,  t h e  Commission e n t e r e d  a d e c i s i o n  on t i t l e  o n  Narch 2 6 ,  

1954. Docket 67 e t  a l . ,  2 Ind. C 1 .  Conun. 617 .  'l'hat case d e a l t  with 



Ko!,ce Area 99 I n  cen t ra l  I n d i a n a ,  an area cor : t i~:~~ous to tile areas  wit!^ 

w l ~ i c h  consolidated Dockets 131 and 2 5 3  a r e  c o n c e r n e d ,  i. e .  , Ro\lce 

areas 5 6 ,  7 1  and 7 2 .  Docket t?? a l so  invo lved ,  ainong others,  t h e  same 

t h r ee  t r e a t i e s  u n d e r  consideration i n  I b c k e t s  131 and 253.  Tn its 

Docket 67 decision the Commission r:- led as a clnt t e r  o f  law t h a t  u n d e r  

C ' I ~  t r e a t i e s  i n  t h a t  proceeding,  p l a i n t i f f s  had r ecogn ized  title t o  

Koyce A r e a  99 .  I n  t h e  F i n d i n g s  of Fact i ssued w i t i l  t h e  decision, the 

Commission found  that hy t h e  'I'reatv n f  i ' r p e n e v i l l e .  the llnited States 

rxpressl;: acknowledged the  t x c l  t ~ s i v e  r i g h t s  of the I n d i a n s  t o  t h e  l a n d s  

wt?ic! l  t : ~ e  l ' n i t ed  S t a t e s  I,ad re1inqti isl :c.d t o  the s i , :na to ry  I n d i a n  tribes. 

i t c fendant  t t ~ e n  f i l e d  a n o t i o n  Lor r e l~ea r in~z  and fo r  lcave t o  i n t r o d u c e  

new e v i d e n c e  as t o  tlle e f f e c t  o f  rile ~ . 1 - r e n c v i l l e  ' ! r e a t y .  Tn r e p l y ,  

p l a i n t i f f s  s t a t - ed  that t !  e Comn:ission's f i n d i r l ~ l  r e g a r d i n g  ttle e f f e c t  of 

the : reenev i l ' l e  l 'reaty w a s  no t  c r v c i a l  a n d  expressed n o  objection t o  t h e  

d e l c t  i o n  of  the p a r t i c b  l&r f j i ; d i n g  as an a l t e r f i a t - i v e  t o  a r e o p e n i n g  of 

the c a s e .  'I'hereaf t e r  t8:i  Corm~iqsicm i z.;t t.d a:? ~ r i f e r  de l - e t in r ;  t h a t  

p a r L i c u l a r  paraLrap1: from i ~ s  Findin:?  of F a c t  No. 2 ( a p p e a r i n g  i n  t h e  

o r i g i n a l  version of  the  f i n d i n g s  a t  t!le t o p  of page 620 c>£ !'olime 2 

of t h e  Commission's d e c i s i o n s )  . 'i'1:ercafter Qocket 67 proceeded to 

t r i a l s  on v a l u e  and o f f s e t s  and tile f i n a l  d e t ~ r n ~ i n a t i o n  of t h e  Commission 

was appealed  by plaintiffs, on  i)ecerr!>er 2 3 ,  1 9 5 7 ,  and by d e f e n d a n t  on 

F e b r u a r y  2 1, 1958. I n  a d d i t i t 3 n  t o  at! a s k i n g  t!te !~omnission's f i n d i n g s  

and c o n c l u s i o n s  o n  va lue ,  d e f e n d m t  specificall;, d i s p u t e d  the Commission's 
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l e g a l  c o n c l u s i o n  t h a t  p l a i n t i f f s  had r e c o g n i z e d  t i t l e  t o  Royce 

Area 99 by v i r t u e  of t h e  T r e a t y  of G r e e n e v i l l e  and s u b s e q u e n t  

treat  ics  i n v o l v i n g  tile l a n d s  r e l i n q u i s h e d  by t h e  U n i t e d  S t a t e s  

t o  the Tndians  i n  1795.  

While t h e  above  c r o s s  appeals were s t i l l  pend ing  b e f o r e  t h e  

C o u r t  of Claims i n  Docket 6 7 ,  t h e  p a r t i e s  i n  Dockets  253 and 1 3 1  

p roceeded  t o  the t i t l e  p h a s e  t r i a l .  011 J a n u a r y  24 ,  1957, d e f e n d a n t  

filed proposed f i n d i n g s  s u b s t a n t i a l l y  c h a l l e n g i n g  t h e  i s s u e  of 

rccoj:nized t i t l e  u n d e r  the Greenevi  Lle  ' l reaty.  The Commission's 

s ~ t b s e q u e n t  decision on t i t l e  issued on June  4 ,  1957, r eso lved  any  

possihle d o u b t s  i l l h e r e n t  i n  i t s  e a r l i e r  d e c i s i o n  i n  Docket 67 

r e g a r d i n g  the c f f c c t  o f  t h e  ' l ' r e a ty  of ( f r e e n c v i l l e  as  a t r e a t y  of 

r e c o g n i t  ion. On ,July 1 3 ,  1959,  the Cor:rt o f  Claims i s s u e d  i t s  

dcc is ion i n  the [mckct  67 appea l ,  h o l d i n g  t h a t  the C o m m i s s i o n  had 

c o r r c ~ t . l - ~ ~  detcnnincd a s  a matt cr of  law ttlat the I n d i a n s '  t i t l e  

to tile l a n d s  c e d e d  i n  1818 llad bee11 r e c o g n i z e d  and acknowledged 

by  t t w  I l n i t e d  S ta tes  unde r  t11e terms of t l ~ e  l ' r ea ty  of C r e e n e v i l l e .  

146 c t .  C1. 421, 441-446, 1 7 5  F .  Supp. 926,  937-940. 

From t h e  fo rego ing  c h r o n o l o g y  of e v e n t s  r e l a t i n g  t o  t h e  t i t l e  

issue in Dockets  1 3 1  and 253 and i n  Docket 67 ,  i t  i s  c l e a r  that 

t h e  r e c o g n i z e d  v e r s u s  I n d i a n  t i t l e  i s s u e  was f a r  f rom s e t t l e d  
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d u r i n g  t h e  p e r i o d  Dockets 131 and 253 were pend ing  b e f o r e  the 

Commission, a n d  t h a t  the pa r t i e s  Ilerein were r e q ~ ~ i r e d  t o  meet the 

d e f e n d a n t ' s  challenge on t h e  matccr of reco:;nizcd title i n  t h e  

i n s t a n t  dockets  o v e r  a year before  the t :ur:r t  of Claims rendered 

its o p i n i o n  i n  i!c?cket 67 on the effect of t!ie ('reeneville 'Treaty. 

E v i d e n c e  on '].it ltl 

1 5 .  Tn J a n u a r y  of 1953, Docket 2 5 3  c o u n s e l  p u t  i n  evidence 

eight:,. exhibits selected from rile Docket 67 p r o c e e d i n g .  'rl~is was 

p r i o r  t o  consolidation of Dockets 131 a:;d 2 5 3  in Plarch of 1953.  

Docket 2 53 counsel introduced three additional exhibits in 

PITovember of 1954. On J u i l e  2 ,  1955, h ~ i ~ ~ i  covnsel i n t r o d u c e d  ev i -  

tfencc i t )  f u r t l l e r  s u p p o r t  of p l a i n t  i f i s '  t i t l e  c laim. Counsel for 

Imcket 13 1 i n t  r o d u c e d  seven exI t i?>i i - s ,  and cotinsel  f o r  Docket 253 

i1 : t roduccd 2 1  e x ! ~ i h i t s ,  ,.n r t . b u t t a l  a g a i n s t  d e f e n d a n t ' s  position. 

i'roposed F i n d i n g s  and 7 r i t . f ~  o n  T i  r l c  

16 .  On i u l ~ .  2 2 ,  1955, Docket 131 callnsel f i l e d  e i g h t  proposed 

findings of f a c t  w i t l i o u t  a separa te  ! j r ie f .  Findings 6 and 7, and 

p a r t s  of 5 ,  were addressed tc? t'xc i s s u e  of t i t l e .  
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On July 2 9 ,  1955, c o u n s e l  i n  Docket 253 f i led  their proposed 

findings of fact and b r i e f ,  which d e a l t  extensively w i t h  the i s s u e  

of t L t le , and i n c l u d e d  an examinat ion of defendant  ' s p s i  t ion on 

t i t l e  and the cvidcnce submitted in arlpport oi that  position, 

130th counscl in the ir  proposed f i n d i n g s  and briefs borrowed 

free ly  f ram prcvious  findirgs made by t h e  Comnissio~r ir. i t s  lhcltet 67 

dccislon. supra .  w h i c h  docket i n v o l v e d  tke same parties and t h e  same 

q u e s t i o n s  of l a w  on t i t l e .  

On Septcmhcr 5 ,  1955, Dockct 131 counsel submitted a separate 

Ix fc f  in which Dockct 131 counsel stated that the t i t l e  issue was 

ablv b r i e f e d  in Docket 253, that i t  w t ~ i l d  serve 1 1 0  pitrpose t o  J u p l i c a t e  

tlte work of counsel i n  that docket, and t11at t i le  Cornisston s h o t ~ l d  

rcaclt tlre serirc conclt~ston on t i t l e  as i t  d i d  i n  Dackct 67. Counsel 

f o r  lkcket 131 d i d ,  I~owever, p r e s e n t  argments i l l  rebutta l  t o  those 

made by de fendant  on the e f i ~ c t  of the Crecncville i'reaty, 

fkfrrt~dant ' s 8ric.f and OL jclc t inns on l ' i  t l c  

1 7 .  Chr Jaitllar,- 24, 1957, defendant  filed extensive p r ~ p o s e d  

f i n d i n g s ,  b r i e f ,  and object ions t o  p l a i c t  l f f s '  proposed f i n d i n q s  of 

f w  t . '*is doctuttcnt covered 185 pages and was devoted mainly t o  

urging that thc i h l i t c d  Stzites had not rciognizcd t i t l e  in any t r i b e  

t~ rider t lw Crcencv i 1 le '1 rrat v . 
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r e h e a r i n g .  The Docket 253  counse l ,  who f i l e d  a r e s p o n s e  t o  this 

m o t i o n ,  p o i n t  o u t  t h a t  Docket 131 f a i l e d  t o  r e spond  s i m i l a r l y .  The 

r e c o r d  i n d i c a t e s ,  however, t h a t  t h e  mot ion  was n e v e r  s e r v e d  upon  

Dockct 131 c o u n s e l .  

( b )  On August 2 0 ,  1957,  d e f e n d a n t  f i l e d  a m o t i o n  f o r  r e h e a r i n g  

on  t11e t i t l e  i s s u e .  B o t h  p a r t i e s  l i e r e i n  f i l e d  r e s p o n s e s ,  w i t h  Docket 

131 c o u n s e l  a d o p t i n g  the answer  of Docket 2 5 3  corinsel, Both p a r t i e s  

a c t i v e l y  part i c i pa t cd  i n  the o r a l  argument D n  November 4 ,  1957.  'Ihe 

Commission d e n i e d  d e f e n d a n t ' s  m o t i o n  and t h e  P r a i r i e  Rand ' s  m o t i o n  

o n  March 4 ,  1958. 

( c )  On May 2 ,  1958, d e f e n d a n t  f i  l e d  a new motion f o r  r e h e a r i n g  

o n  the q t r e s t i o n  of t h e  r e l a t i o n s h i p ,  a t  t h e  times of t h e  t r e a t i e s  

i n v o l v e d  i n  t h e  l i t i g a t i o n ,  among the M i a m i ,  E e l  R i v e r  and Wea T r i b e s ,  

c o n t - e n d i n g ,  i n  e f f e c t ,  t h a t  t h e  l l n i t e d  S ta t e s  had t h e n  c o n s i d e r e d  t h e s e  

t r i k e s  i ndependen t  and a s  a  consequence  had d e a l t  s e p a r a t e l y  w i t h  them. 

A d e t e r ~ n i n a t i o n  f a v o r a b l e  t o  d e f e n d a n t  w o u l d  have r educed  t h e  award 

i n  f a v o r  o f  t h e  Miami I n d i a n s  by n e a r l y  t w o - t h i r d s .  The m o t i o n  was 

s e r v e d  o n  a l l  p a r t i e s .  Counse l  i n  Docke ts  2 5 3  and  314-D f i l e d  j o i n t  

responses w l ~ i l e  counsel  i n  Docket 131 d i d  n o t  r e spond  a t  a l l .  ?'he 

defendan t  r e p l i e d  o n  Flay 2 9 ,  1958. Oral  a rgument  was had o n  t h e  m o t i o n  

on June  10, 1958. Counse l  f o r  a 1  1 p a r t i e s  appeared.  The m a i n  a rgument  

f o r  tlie Etiarni I n d i a n s  w a s  c a r r i e d  by counse l  f o r  Docket 253. ( T r .  pp. 

122-37. )  Except f o r  a n  a rgument  t h a t  t h e  i s s u e  c o u l d  be  s e t t l e d  by 

r e f e r e n c e  t o  t h e  p e r t i n e n t  t r e a t i e s ,  c o u n s e l  i n  Dockct  131 s t a t e d  t h a t  

t h y  had n o t h i n g  to a d d .  ( T r .  pp. 142-43) D e f e n d a n t ' s  m o t i o n  was d e n i e d  

on .Tune 2 5 ,  1958. 
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( d )  On November 7 ,  1958, cc~iinst.1 i n  Dockets 2 5 3  and 314-D f i l e d  

a joint  m o t i o n  t o  s e t  t h e  c a s e  f o r  a t r i a l  on v a l u e .  I k f e n d a n t  f i l e d  

o b j e c t i o n s  and o n  November 18 ,  1958 ,  f o l l owed  w i t h  a n o t l i e r  m o t i o n  f o r  

a new t r i a l  on title. Docket 253 f i l e d  responses j o i n t l y  w i t h  Docket  

314-D t o  d e f e n d a n t ' s  t h i r d  r e q u e s t  f o r  a new t r i a l .  ?'he record 

i n d i c a t e s  that Docket 1 3 1  c o u n s e l  were n o t  s e r v e d  w i t h  

c o p i e s  o f  d e f e n d a n t ' s  m o t i o n ,  o r  the responses.  D e f e n d a n t ' s  motion 

w a s  d e n i e d  on  F e b r u a r y  2 1 ,  1959 ,  and t r i a l  on v a l u e  was set f o r  

Oc tobe r  5 ,  1959.  

V a l u e  Phase 

I ) e £ e n d a n t l s  Mot ions  t o  S t r e  

2 1 .  The r e c o r d  i n d i c a t e s  t h a t  p r i o r  t o  t h e  va lua t i on  h e a r i n g s ,  

the d e f e n d a n t  had f i l e d  a number of ~ m t - i o n s  i n  1959 t o  s t r i k e  f rom the  

Commission 's  c a l e n d a r  t h e  s e t t i n g  of  these  c o n s o l i d a t e d  cases f o r  va lue  

h e a r i n g s .  Although c o u n s e l  i n  Docket 2 5 3  f i l e d  r e s p o n s e s  i n  each 

i n s t a n c e ,  t h e  r e c o r d  f u r t h e r  i n d i c a t e s  t h a t  the d e f e n d a n t  f a i l e d  t o  

serve p l a i n t i f f s  i n  Docket 131 w i - t h  c o p i e s  o f  i t s  m o t i o n s ,  and t h a t  a l l  

t h e  r e s p o n s e s  were not s e r v e d  o n  c o t ~ n s e l  f o r  Docket 131 .  

Evidence  o n  i 7 a l u e  

2 2 .  On March 4 ,  1966 ,  c o u n s e l  i n  b o t l i  d o c k e t s  s u b m i t t e d  e v i d e n c e  

on v a l u e .  Pocke t  1 3 1  c o u n s e l  f i l e d  111 e x h i b i t s  (Kos. 58  th rough  168).  

~ ~ p p r ~ x i m a t e l ~  30 of t h e s e  e x h i b i t s  were selected from Docket 6 7 .  

Docket 253 c o u n s e l  f i l e d  156 e x h i h i t s  (Nos. 105 through 2 6 0 ) .  Approxi- 

m a t e l y  62 of t h e s e  e x h i b i t s  were s e l e c t e d  from Vols. V I I  and V T I T  of 



'I'crrftorial Papers, and ~ 1 ~ 1 s .  I ,  11, ard 111 of American State Papers, 

I w t  It l ~ i s t o r i c a l  reference materials .  

Ilcarings on Valt~c 

23 .  'I'riat on valuation was h e l d  on ?:arch 14-13, 1966, w i t h  active 

part i c i p o t  i o n  by b o t h  counscl. Xeir her  party st ihmitted an appraisal 

report ,  h u t  counsel for k c k e t  253  o f  fertd the t e s t  irrdny of two experts ,  

Ur. [.ale lohnsor, and Dr. John Long, on behalf of a l l  p l a i n t i f f s .  Dr. 

l u n g  was tlte principal witness. The witnesses wcre prcparcd t ~ y  counsel  

i n  Ihckcts 253 and 314-D, and Docket 2 5 3  counsel conducted the examination 

at i l lc  t r i a l .  According to a March 13, 1973, a f f i d a v i t  of courscl f o r  

Ihcicct 253, lbckct 131 counsel m c t  w i t h  Docket 253 cotinsel in Washington 

tlcfore the t r i a l ,  rcviewc:d t h e  ev idence  and agreed upon how to proceed 

at t l~e  t r i a l .  A t  the t r i a l ,  however, Docket 131 caunsel s t a t e d  t h a t  

t h e y  had not part  i c i p a t c d  in the  enyloyvment of T j r .  .Johnson. The record 

sllcws that both expert witnesses were mplo:;ed and paid by Docket 2 5 3  

p l a i n t i f f s .  ( r  p 1 Wiile counsel for I m c ~ e t  2 5 3  t o o k  the  

initiative i n  prcscnting the case for a l l  p l a i n t i f f s ,  Ncket 131 counsel 

d i d  e i  f ec t  i v c l y  cross-cxiuninc defendant's leading wi tness .  (I'r. pp. 398-4$ 

474-35 .  ) 

Proposed F i n d i n ~ s  and Cricf on Value 

24. (a) On Dccembcr 9, 1966, counsel  lor Docket 2 5 3  joit?tlv w f t f l  

Ik>ckct 314-9 c o u n s e l  filed proposed findings of f a c t  and br ie f  on value. 

I t r  these findings and brief, counsel adopted suhsrant fa1 l y  f i n d i n q s  

on value of adjacent arcas ~ a d e  previously 5y t h e  Cbmatssion i n  its 
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I~ocket 67 e t  a1 decisions. 4 Tnd. c l .  Cc71rn11. 3$6 (19561, remanded,  146 

C t .  C1. 421  ( 1 9 5 9 ) ;  9 In ' .  C 1 .  C o n n .  1 ( l9GO),  a f i ' d  159 Ct. ~ l .  593 (1962). 

( On ?tnrctl 3 0 ,  lL'67, liockei 131  c ~ ~ t ! ~ ~ s c l  t ' i  l e d  i t s  pl-oposcd f i n d i n g s  

of fac t  a1.d b r i e f  on v a l u e ,  supplewnti:::: t o  a c e r t a i n  e x t e n t  t h e  b r ie f  

f i l e d  by Docket. 2 5 3  counsel .  Coul;srl f o r  docket- 131 a l s a  r e l i e d  sub- 

s t a n t i a l l y  on d rc : i s ions  and f i n d i n g s  i n  1)ocket 6 i ,  w, r e l a t i n g  to 

v a l u e  of ad.j acen t  a r e a s .  

f i l e d  proposed s t lpplement  ary f i n d i n g s  and hr ief  on v a l u e .  'Shese requested 

f i n d i n g s  a l s o  r e l i e d  t o  a l a r g e  bxtent on f i n d i n g s  made by the Commission 

i n  1)ocket 6 7 .  'I'he l a n d  c l a s s i f i c a t i o n  t a b l e ,  f o r  exanple,  w h i c h  appears 

as proposed F i r i d i n y  l l . ,  was tile b a s i s  f o r  a C o m i s s i o i ~  f i n d i n g  o n  this  

s u b j e c t  i n  !>ockeL G 7 ,  F i n d i n g  6 ,  4 7 n d .  C 1 .  Conmi. 3Sb, 3 4 9 ,  supra ,  as 

was proposed F i n d i n g  14 i n  Docket 2 5 3 ,  

I k f e n d a n t  ' s F i n d i n g s  and Zr ie f  o n  Valilc 

2 5 .  011 A p r i l  15 ,  1568, d e f e n d a n t  f i l e d  i ~ s  p r v p o s e d  f i n d i n g s ,  

l l r ie f ,  and o b j e c t  ions t o  p l a i n t i f f s '  proposed f i n d i n g s  and b r i e f .  

I)efendaL1t's o b j e c t i o n s  were d i r e c t e d  s p e c i f i c a l l y  a n d  s epa ra t e ly  t o  each 

r indin):  s r i l ~ m i t  t e d  b! hot : )  p a r t i e s ,  and w i ) e n e v e r  t h e  }:rortnds were i d e n t i c a l ,  

the defend an^ so s t a t e d .  While d e f e n d a n t  n o t e d  simi l a r i t  ies  i n  several  of 

the two s e t s  of proposed f i n d i n g s ,  i t  n e v e r t h e l e s s  e n t e r e d  i t s  objections 

separately i n  f u l l  d e t a i l  to b o t h  s e t s  of f i n d i n g s  s u b m i t t e d  by b o t l l  counse l .  

Reply B r i e f s  and O r a l  Argument 

26.  (a) Plaintiffs in b o t h  d o c k e t s  f i l e d  d e t a i l e d  and e x t e n s i v e  

rep ly  b r i e f s  to defendant's proposed f i n d i n g s  and o b j e c t i o n s ,  on J u n e  1 7 ,  

1968, in Docket 131, and on August 1 4 ,  1968, i n  Docket 2 5 3 .  
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(b) Final oral argun'ent on t h e  v a l u e  phase of t h e s e  d o c k e t s  

was l i c l d  on November  7 ,  1968. A l l  p a r t i e s  w e r e  r e p r e s e n t e d  a t  t h e  

I lear ing  and ag reed  on t h e  order o f  p r e s e n t a t i o n .  Counsel f o r  each  

d o c k e t  (131, 253, 314-D) p a r t i c i p a t e d  e q u a l l y  i n  t h e  argument and i n  

r e b u t t a l  . 

'I'i t 1 c. Controversy B e t w e e n  Miami a n d  Wea 'I'ribes 

2 7 .  Counsel i n  bo th  d o c k e t s  b r i e f e d  and argued a mot ion  r e l a t i n g  

t o  a con t roversy  between t h e  Miami T r i b e  and t h e  Wea T r i b e  (Docket 324-D)  

with r e s p e c t  t o  t i t l e  t o  Royce Area 56 .  The Cornmission i n  i t s  January  8,  

1970, o p i n i o n  on v a l u e ,  22 Tnd C 1 ,  C m m ,  92 ,  he ld  t h a t  t h e  Wea T r i b e  

owned a o n e - t h i r d  i n t e r e s t  i n  Royce Area 56 and made an  award a c c o r d i n g l y .  

Ora l  argument on the motion t o  s e v e r  and r e c o n s i d e r  t h e  award t o  t h e  

Wca l ' r ibe  was h e l d  on Feb rua ry  2 7 ,  1970 ,  a t  which h e a r i n g  a l l  c o u n s e l  

p a r t i c i p a t e d  a c t i v e l y .  Tile Commission's o p i n i o n  on the mot ion  was 

i s s t l ed  on March 1 8 ,  1970, a f f i r m i n g  t h e  Wea T r i b e ' s  (Docket 314-D) 

interest  i n  Royce Area 56 .  22 Ind. C1. Corm. 469. 

On J u l y  2 0 ,  1970, I b c k e t  131 coiirlsel f i l e d  a motion f o r  leave t o  

f i l e  a n  appea l  o u t  o f  t ime ,  w i t h  a s u p p o r t i n g  memorandum. Responses 

t o  s a i d  mot ion  were f i l e d  by p l a i n t i f f s  i n  Docket 314-D on J u l y  2 7 ,  

1 0 7 0 ,  and by t h e  de fendan t  on August 13, 1970. T h e  mot ion  was d e n i e d  

by t h e  Commission on September 9 ,  1970.  

P a r t i c i p a t i o n  on O f f s e t s  I s s u e  

28.  A hearing on o f f s e t s  was h e l d  on F e b r u a r y  24 ,  1969,  a t  w h i c h  

a l l  counsel p a r t i c i p a t e d .  ~ e f e n d a n t ' s  c l a i m  amounted t o  abou t  $1200. 
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~ o c k e t  2 5 3  counsel sought an a d j u s t m e n t  t o  $587.38 if defendant would 

w i thd raw  c e r t a i n  items. C o u n s e l  i n  Docket 131 o b j e c t e d  t o  t h e  e n t i r e  

amount as minimus i n  a s e p a r a t e  me~norandu~n on t h e  p o i n t  filed on 

b ' e b r ~ l a r y  2 4 .  1969.  'he d e i e n d a n t  f i l e d  i t s  b r i e f  on )larch 20, 1969, 

c l a i m i n g  $587.38. Docket 131 c o u n s e l  f i l e d  p roposed  f i n d i n g s  and b r i e f  

on o f f s e t s  o n  Apr i l  4 ,  1969.  T h e  Commission d i s a l l o w e d  tllc of f se t s  

u n d e r  t h e  t h e n  v a l i d  I le laware r u l e  u n d e r  w l i i c l i  no o f f s e t s  wcre considered 

i i  l e s s  t h a n  5 p e r c e n t  of the award i n  a n y  g i v e n  y e a r .  See 1)elawnrc l'rihc 

of  I n d i a n s  v .  U n i t e d  StaCes, Dockets  2 7 - A  and 241, 2 1  l n d .  C 1 .  Comm. 18 - 

(19693, r e v ' d  i n  p a r t ,  192 Ct. C 1 .  335, 427 F.  2d  1218 (1970). 

Conc Iris i o n  

29.  (a) A s  s e t  f o r t h  i n  F i n d i n g  No. 8 h e r e i n ,  the Conunission f i n d s  

t!lat c o u n s e l  i n  b o t h  d o c k e t s  (131 and 253)  are e n t i t l e d  t o  share i n  t h e  

gross  f ce  award o f  $ 3 8 2 , 6 6 6 . 0 2 ,  

(b)  On the b a s i s  o f  t h e  e n t i r e  record of the  proceedings i n  

tlicse d o c k e t s  and upon c o n s i d e r a t i o n  o f  t h e  r e s p o n s i l ~ i l i t i c s  l l ndc r t aken  

b y  c o u n s e l ,  t h e  d i f f i c u l t  problems of f ac t  and l a w ,  t h e  d i l i g e n c e  o f  

c o u n s e l  i n  a l l  phases of t h i s  p ro longed  l i t i g a t i o n ,  tlic s ~ l b s t a n t i a l  

award o b t a i n e d  f o r  t h e  b e n e f i t  of p l a i n t i f f s ,  the s e rv i ce s  r c i ~ d e r e d  by  

each group of a t t o r n e y s  and t h e i r  r e l a t i v e  c o n t r i b u t i o n s  t o  the f i n a l  

r e s u l t s ,  t h e  a p p r o p r i a t e  f a c t o r s  p e r t i n e n t  to t h e  d c t e r m i n a t  i o n  o f  

"Lorneys ' fees u n d e r  t h e  s t a n d a r d s  e s t a b l i s h e d  by t?lc I n d i a n  Claims 

Commission Act. and p e r t i n e n t  d e c i s i o n s  of t h e  Conmission and  the Coilrt 

Claims, t h e  f o r e g o i n g  f i l l d i n g s  of f a c t ,  and f o r  f u r t h e r  reasons set 
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f o r t h  i n  o u r  o p i n i o n ,  we conc lude  t h a t  t h e  awarded g r o s s  fee o f  

$382,666.02 shou ld  b e  a p p o r t i o n e d  on a b a s i s  of 60 p e r c e n t  t o  counsel 

f o r  Docket 2 5 3  and 40 p e r c e n t  t o  c o u n s e l  f o r  Docket 131. 

( c )  For t h e  s e r v i c e s  r ende red  i n  t h e  p r o s e c u t i o n  of t h e  claims 

i n  t h e  m a t t e r  of  t h e  s u b j e c t  cases,  t h e  Commission f u r t h e r  f i n d s  that 

t h e  below named p a r t i e s  a r e  e n t i t l e d  t o  t h e  i n d i c a t e d  sums as payment 

i n  f u l l  of a t t o r n e y s '  fees t o  be d i s t r i b u t e d  by them t o  t h o s e  e n t i t l e d  

t o  p a r t i c i p a t e  i n  t h e  s h a r i n g  o f  t h e  a t t o r n e y s '  f e e  i n  t h e s e  cases i n  

accordance w i t h  t h e i r  respect ive i n t e r e s t s  t h e r e i n :  

(1)  'I'o Madeline F .  Maloney and Walter H .  
Malonc~y, .Ir. , co-executors u n d e r  t h e  
will of Walter N. Maloney, S r . ,  
deccastld; Walter [ I .  Maloney, .Jr. ; 
and the law f i r m  of K i l e y ,  Osborn, 
K i l e y  and t la rker  . . . . . . . . . . . .  $153,066.41 

( 2 )  To t h e  l a w  f i r m  of Sonnenschein ,  
I,evinson, C a r l i n ,  Nath and 
Koscn tha l  . . . . . . . . . . . . . . . .  229,599.61 

0 

e , Commissioner 

f l  
&LCCO 

Brant  l e y  ~ l u d  Commissioner 


