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I n t r o d u c t o r y  S t a t e m i n t  

Cornrni:;siuner V m e e  d e l i v e r e d  the  opin ion  of the Commission. 

I)ockct 2 7 9 4  i s  tile B l a c k f e e t  and Gros L'entre ~ r i b e s '  claim 

n g n i n : ; ~  r.hc r;ovcrnn!ent f o r  a general acccunting of i t s  management, 

t landl in! ;  a n d  distribution of t h e i r  money a n d  o t h e r  p r o p e r t y .  The Blood 

and  P i e g i n  ' I ' r ibcs ,  men t i o ned  o c c a s i o n a l l y  in this o p i n i o n ,  were h i s t o r i c  

r u t ~ s t  i t  t w n t s  cf tilt: Elackfoo t  Nation, h u t  nc  longer  ma i i~ t a in  separate 

i d c n t i  t iv:; frcm the E l a c k f e e t .  See Blackfee t  and  Cros Ventre Tribes- v .  - 
Ur~itecl St'atcs, Docket 2 7 9 - A ,  18 Tnd. C1. Comm. 2 4 1 ,  2 4 2  (1967). Docket --- 

250-A ~ ~ 1 . ~ 1  f i l e d  by t h e  For t  C e l k n n v  Lndinn Curmuni ty ,  a modern o r g a n i z a t i o n  

i - o r l : ;  i s  t i n g  of t l l cb  (:TO:; Vent re and  h s s i n i k o i  ne I n d j  a m  inhabiting t h e  Fort 

iic 1 k m l ;  I :c~scrv, l t ion.  The p e t i  t i n n  i n  thc 1 a t  ter  d ~ c k e t  demands an 

, I ( -coun t  1 r 1 ) ;  s i n , i l n r  to t h a t  asked by t h e  p l a i n t i f f s  i n  D o c k e t  279-C b u t  

o n l y  or, I ) c h i ~  l f o f  t h e  A s s i n i b u i n t ~ s .  hlckets  279-C a n d  250-A were 

c : c ~ r i s o l  i c l n t e d  for t r i a l  by o rde r  of t h i s  Commission d a t e d  December 5 ,  1969, 

'I'l~e (;overr~rnt.nt has  f i1 t .d  f i v e  vclurncs w h i c h ,  i t  c o n t e n d s ,  con t a in  

'1s ~.vrnpl.c.t e *in account  i n g  as I t i s r e q u i  rt.2 to render.  E u t h  plaistif f s 

Iri~vc f i 1t.d c x c c p  t ims , a x ?  t i l t .  dcf e n d a n t  has answered then, 

tl\trs c-rc<lt in!: i s::t:tls Lcr r e s o l ~ . t  i o n  by t t ~ c  (:omnission. See S i o u x  T r i b e  

I lni t ( , t i  St ;lrt.:;, :)ocliets 1 1 4 ,  e t  31.  , 1 2  I n d ,  C1. thrnnl .  5 4 1  ( 1963 ) .  \' -- - 

A t r i ; l l  was hrltl on A p r i l  2 6 ,  2 7 ,  .silJ 2 8 ,  1971,  st w h i c h  t h e  e v i d e n c e  

L J ~ I S  ( 1  i i c'c t  C I ~  to the a l l e g e d  ~ w r a l l  i ~ i a d c q u n c  y of the Covcrnmcnt's 

accoun t  i ng more t h m  t t >  p'ir t i c u l  a r  disputed i tenis, T h e  t r i a l  w a s  rcclessed 

i n d ~ ~ f i n i t c l y ,  rather t h a n  comple ted ;  and t h e  record has  been l e f t  open.  



On August 24, 1971, the plaintiffs filed a joint document entitled 

"Notion for Order for Supplemental Accounting and for Partial Summary 

Judgment." The Assiniboine Tribe, in addition,filed what it termed a 

"Separate Motion for Partial Summary Judgment and for Pleading to 

Conform to the Proof." The defendant filed memoranda in opposition, 

and oral argument was had on November 16, 1971. These motions are what 

is now before the Commission for decision. 

SUMMARY 

1. In Part I of this opinion we consider the ~laintiffs' request 

to order the defendant to bring its accounts down to date. We decide 

we have no jurisdiction over general accounting for any period after 

August 13, 1946 ;  but where a course of wrongful action was going on 

at that cutoff date, we may order particular accounts carried forward 

in order to enable us to assess the full resultant danage. 

11. I n  P a r t  I1 w e  dea l  with the plaintiffs' request t ha t  we order 

the defendant to account for properties other t h a n  money. We hold that 

the defemdant's duty to account is defined by the nature of its trust 

responsibility for the property involved. In general, t h e  Government 

h i ~ s  no duty to make Indian trust assets other than money p r o d u c t i v e  

of income; but where it has undertaken to do so, it must account. 

It must also account where it has allowed third parties to use such 

e s s e t s ,  or has used them itself. It must account for its effort to 

salvage timber damaged by catastrophic fire. It must answer grave 

questions cancerning its administration of Blackfeet oil and gas. The 

format of the necessary supplemental accounts is indicated. 



111 .  In Part 111 w e  rule on plaintiffs' request for supplementation 

of t h e  accounts  p r e v i o u s l y  f i l e d  by the Govcrnmcnt. 

1. We refuse to order supplementation of dfshursement schedules. 

I f  a plaintiff questions 3 disbursement, the remedy is to except. The 

burden be tng  on the d e f e n d a n t  to make a proper accou~ting, it is up to 

thc defendant  tn satisfy t h e  Commission as to the legalitv of the  

c~h.lllcngct1 itcm. The plaintiff, however, has no r i g h t  ti, demand t h a t  

thc clc*fc*ndant poin t  out w h i c h  of L ts schcdu1c.d d isbursemtints  was i l l e g a l .  

2 .  We order t h e  d e f e n d a n t  to produce whatevcr vouchers, r e p o r t s ,  

or a t h e r  proof may he available to show the deliverv of goods and 

pcrformancc of s e r v i c e s  for which i t  has credited itself in its accounts. 

Wc d c n y  t h e  p l a i n t i f f s '  reques t  to have t h e  8 c f e n d a n t  make UP annualized 

statements of goods not delivered or delivered in had condition. 

3 .  Wc d e c l i n e  to require the defendant to make up annualized 

statcmcnts of misappropriations by its agents. 

IV, In Part It' we deal  w i t h  loss of interest from the defendant's 

holding funds o u t s i d e  the Treasury, and from r e v e r s e  sncnding .  

1. We grant the plaintiffs' motion to require thc defendant to 

account for t h e  length of timc it kept p l a i n t i f f s '  trust funds on hat~d 

prior to d e p o s i t  and a f t e r  withdrawal from i n t e r e s t  b e a r i n g  accounts 

in the  U. S .  Treasury. 

2 .  Uc? decl ine  t o  require the defendant to supply further information 

showing vhather interest-bearing funds or funds bearing a higher rate of 

intereat were expended vhen noa-interest bearing funds or funds bearing 

lower rate of interest were equally available. 
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V .  I n  P a r t  IT we o r d e r  t h e  d e f e n d a n t  t o  p r e s e n t  a new a c c o u n t i n g  of 

i t s  r e c e i p t s  f o r  e i t h e r  p l a i n t i f f  f rom e v e r v  s o u r c e  o t h e r  t h a n  cong re s -  

s i o n a l  a p p r o p r i a t i o n .  I n  v iew of  a n  a d m i t t e d  g r o s s  e r r o r  i n  a l l o c a t i n g  

a t r i b a l  r e c e i p t  t o  a Government n o n - t r u s t  a c c o u n t ,  we o r d e r  the dt3fendant 

t o  a c c o u n t  f o r  a l l  i t s  m i s c e l l a n e o u s  r e c e i p t s  a t  t h e  B l a c k f e e t  and F o r t  

Belknap a g e n c i e s ,  i n c l u d i n g  r e c e i p t s  of p u b l i c  and i n d i v i d u a l  I n d i a n  

f u n d s ,  5 0  t h a t  c o r r e c t n e s s  of  t h e  a l l o c a t i o n s  bc tween  t r i b a l ,  p u b l i c ,  

a n d  ITif  a c c o u n l s  c a n  be  v e r i f i e d .  

V I .  I n  P a r t  \'I we r e f u s e  t o  compel t h e  d e f e n d a n t  t a  l i s t  t h e  goods 

and s e r v i c e s  i t  p r o v i d e d  t o  t h e  p l a i n t i f f s  which we re  p a i d  f o r  bu l n h o r  

o f  p l a i n t i f f s '  members,  p o i n t i n g  o u t  t h a t  t h i s  i n f o r m a t i o n  ha s  n o t  b e ~ k n  

s o i ~ g h t  by d i s c o v e r v  p r o ( - e d u r c s  . 

VII. I n  P a r t  1711 w e  deny  t h e  p l a i n t i f f s '  mo t ion  t o  compel specif ic-  

a ( - c -oun t i ng  f o r  i r r i g a t i o n  p r o j e c t s .  

I .  J n  P a r t  VI I I ,  w e  o r d e r  t h e  d e f e n d a n t  t o  p roduce  e x t a n t  n c c o u n t s  

of  t h e  r e v o l v i n g  l o a n  f u n d s  and b u s i n e s s  e n t e r p r i s e s  i t  o p e r a t e d  u s i n g  

money o r  o t h e r  p r o p e r t y  of e i t h e r  p l a i n t i f f .  

I .  I n  P a r t  I X  w e  deny  on  t h e  b a s i s  o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  

F o r t  H e l k n a p ' s  mo t ion  t o  amend i t s  p e t i t i o n  t o  demand a n  a c c o u n t i n g  of 

d e f e n d a n t ' s  e x n e n d i t u r e s  u n d e r  t h e  T r e a t y  of  F o r t  Laramic. 

. I n  P a r t  X w e  a d j u d i c a t e  item by i t e m  p l a i n t i f f s '  mot ion  f o r  

summary  j u d ~ m e n t ,  d i s a l l o w i n g  numerous e n t r i e s  on  t h e  d e f e n d a n t ' s  (!is- 

bursement  s c h e d u l e s .  We h o l d  t h a t  o n  mo t ion  f o r  summary judgment ,  t lw  
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~haracterita~ions of defendant's disbursements in its accounting reports 

nwst hc taken a t  face value. I f  they are not Froper on their face and 

no evidence I n  tltc record, including nf f f C w i  t s ,  support s  t h e i r  propriety, 

w e  mast d i s d l o l - .  Me c a n n o t  reserve judgnent on the  possibility that 

the defendant pay 6 - c * m  up s t  t h e  t r i a l  with scme heretofore undisclosed 

cvfcfcncc i n  its f a v o r .  

I 'r: Part X I  w e  follw Te-Hoak Ran(!s oi Kcstern Fltoshone Ind ians  

or Hevadd v .  United Statc .s ,  Docket 326-A, and determine that the Ucitt ld --- 

S t a t ~ ~  is liable i n  4anajies for its fa i lure  to invest tile fwd known 

3s Inrl isn !Ioncys, ilroceeds of Labor during the  period irorr, 1383 t o  

1930. 

A .  We award dmages,  measured by 5 percent annual interest  u n t i l  

1893 m d  4 pcrccnt  thereafter,  f or  the Government's f a i l u r e  t o  invest 

t:lc I'bnJ r r t a t d  t y  thc a g r e c a e n t  ratif f ed  %:J 1, 1888. 

B, . t d d  t t ~ t  the  Coveriment is l i a b l e  for 5 percent i n t e r e s t  

unt t 1 1929 and one pcrcect interest  tlrereaf ter upon the funds created 

undtbr tlm t lackfcct  A 1  l o t m n t  A c t  of 1907 and the Fort Belknap Allotment 

Act cf 1"21, 

:;I1. Tn the twelfth and final part of this optnian ve comcnt on 

t t ~  defendant 's  long delay in complyin8 w i t h  Conwissio~ orders in nccountiag 

i.,FPs ;1s6:  proposr nrnsurcs to move our remainin& accour,clng cases to ear ly  

ant1 j us t determination. 
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I. 

ACCOUNTING FOR P E R I O D  FROM 1946 TO PRESENT 

The p l a i n t i f f s  move t h a t  w e  i s s u e  an  o r d e r  r e q u i r i n g  t h e  d e f e ~ d n n t  

t o  b r i n g  i t s  a c c o u n t i n g ,  which  now s t o p s  a t  J u n e  30, 1 9 5 1 ,  down t o  d a t e .  

T h e  Government c o n t e n d s  we have  no j u r i s d i c t i o n  o v e r  a c c o u n t i n g  matters 

which accrued s i n c e  August  13 ,  1946-- the d a t e  of  enac tmen t  of t h e  l n d i a n  

C l a i m s  Commission Act  ( 2 5  U.S .C .  5570-7Ow (1970)). We mus t ,  t h e  Ctovt>rnrnent 

a r g u e s ,  e v e n  d i s r e g a r d  t h e  p o r t i o n  o f  i t s  p r e v i o u s l y  f i l c > d  a c c o u n t i n g  

repor t s  v ~ h i c h  e x t e n d  p a s t  1945  t o  J u n e  3 0 ,  1951 .  

T h i s  q u e s t i o n  a p p e a r e d  t o  be  s e t t l e d ,  i n  f avor  of our  jurisdiction, by 

the Court of Claims in U n i t e d  States v.  S o u t h e r n  Ute T r i b c ,  191 Ct. C1. 1, 

31 (1970) ( a f f ' ~ ,  Docket 3 2 8 ,  1 7  I n d .  C 1 .  Comm. 4 2  (1966) ) .  Tha t  case ,  

howevcr, w a s  reversed  on o t h e r  g r o u n d s ,  402 U.S. 159 (1971). Thc d e f e n d a n t  

nrr:ues t h a t  t h e  r e v e r s a l  makes t h e  C o u r t  of  C l a ims  d e c i s i o n  a "complctc 

n u l l  i t y  ." 

The d e f e n d a n t  now u r g e s  u s  t o  c e r t i f y  t h e  q u e s t i o n  of  our j u r i s d i c . t i o n  

t o  o rder  pos t -1946  a c c o ~ i n t i n g  t o  t h e  Cour t  of C l a i m s ,  stating that i t i n t c i n d s  

to a p p l y  t o  the Sunreme  Cour t  f o r  c e r t i o r a r i  i f  t h e  d e c i s i o n  g o ~ s  l 3gn ins t  

i t .  

IJe have  d e c i d e d  n o t  t o  c e r t i f y  t h e  q u e s t i o n .  The r e a s o n  f o r  o u r  

dec i s i on  is  t h a t  w e  b e l i e v e  c e r t i f y i n g  would b e  more l i k e l y  t o  lead t o  d e -  

l a y  t h a n  t o  e x p e d i t i o n  of t h e  a d j u d i c a t i o n  of our  p e n d i n g  a c c o u n t i n g  c la ims:  

F i r s t ,  w e  have  n o  a s s u r a n c e  t h a t  the Supreme C o u r t  will  rant 



ccrtiarari (assuming that  t h e  Court of C l a i m s  will rcaffirm its ruling 

I n  Soutl~c-rn u). Wc hclicvt. tile Suprcrnc Ceurt would he considerably 

more l i k c l ~  t o  c d k t *  up t h e  q u e s t i o n  i r ~  t h e  contcx t  of a s i l  a c t u a l  dec ided  

case than i n  h y p o t h e t i c a l  form. 

Scat-and, bringins I n d i a n  accounts O w n  t o  d a t e  probably  constitutes 

o n l y  3 minor part oi the a d d i t i o n a l  accounting work that  must be  done be- 

fare t h i s  Comnission can d i s p o s e  of i ts  backlaq of arcounting matters .  

In prev ious  cases, d i s c u s s e d  below, we have crdered t h e  Government t o  

supplement s e v e r a l  aspects of its r e p o r t s  f or  the p e r i o d  before 1946. 

Ttw present  p l a i n t  i f  fs , and p l a i n t  i f  fs i n  other p e n d i  ng cases, are moving 

US t o  cjrdt*r simi i'ir s u p p l e r n c w t a t i o n .  Involving, a s  i t  does, a search of 

f r t i~rdr~~ i f  -vt%;lr-a1 d dot-rrncn ts , supplcmc .nt  in& e x i s t  i n):  counts may involve 

s u b s t i i n t  [ i l l  ly more work than b r i n g i n g  accounts down to  d a t e .  T h i s  work 

s h o u l d  not b e  p o s t p o n e d  while. t h e  courts  d d i t ~ e r a t e  ovcer t h e  period a f ter  

1 9 4 6 .  

t t f i th t h e  knowledge t h a t  t h e  Government wishes to m a k c  t h i s  a t e s t  

case f o r  our j u r i s d i c t i o n  to  order post-1946 a c c o u n t i n g ,  w e  have, however  

(-arcfully rccons i d e r e d  the q u x t i o n .  

The f i r s t  i n s t m c c b  i n  which t h i s  C o m i s u i a n  ordered t h c  d c t m d a n t  

to carry an a c c o u n t  forword past 1951 was S o u t h e r n  I'ce f r i h e  v .  United 

S t : l t c s ,  J)orkct No, 3 2 8 ,  17 Ind .  Ci. Corm. 42  (1966). 

Thc Court of C l a i m s  aff irmed t h e  Comfssion, but  d i d  not adopt  

our reasoning. The Court stated,  a t  191 C t .  CL, 31: 
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D e f e n d a n t ' s  t h i r d  p r o c e d u r a l  c o n t e n t i b n  is t h a t  
t h e  Commission 's  o r d e r  for a n  up- to-da te  a c c o u n t i n g  
r e p o r t  is  beyond i ts  j u r i s d i c t i o n .  25 U.S.C. 70a 
(1964)  on  i t s  f a c e  b a r s  t h e  Commission f rom con- 
s i d e r i n g  any  c l a i m s  a c c r u i n g  a f t e r  August 1 3 ,  1946. 
I n  a p r e v i o u s  i n t e r p r e t a t i o n  of  t h i s  s e c t i o n ,  how- 
e v e r ,  we have  s a i d  t h a t  whe re  t h e  Government ' s  
i n i t i a l  wrongdoing  g i v i n g  r i s e  t o  a c l a i m  a c c r u i n g  
b e f o r e  Augus t  1 3 ,  1946 ,  b u t  c o n t i n u e d  p a s t  t h i s  t i m e ,  
t h e  I n d i a n  C la ims  Commission was f r e e  t o  d e t e r m i n e  
t h e  e x t e n t  o f  i t s  j u r i s d i c t i o n  i n  f r a m i n g  an  award. 
Gi la  R i v e r  Pima-Maricopa I n d i a n s ,  e t  a l .  v .  Un i t ed  
S t a t e s ,  135 C t .  C 1 .  180, 186 ( 1 9 5 6 ) ,  157 C t .  C 1 .  
9 4 1  (1962) .  We e x p r e s s e d  ag reemen t  i n  t h a t  c a s e  
w i t h  t h e  e s t a b l i s h e d  p r i n c i p l e  t h a t  "a c o u r t  once  
h a v i n g  o b t a i n e d  j u r i s d i c t i o n  o f  t h e  p e r s o n s  and 
s u b j e c t  m a t t e r  o f  a s u i t ,  r e t a i n s  s u c h  j u r i s d i c t i o n  
f o r  a l l  p u r p o s e s  i n c l u d i n g  the a w a r d i n g  o f  a l l  
darnages a c c r u i n g  u p  t o  t h e  d a t e  o f  judgment . I1 We 
h e r e b y  r e a f f i r m  o u r  a d h e r e n c e  t o  t h i s  p r i n c i p l e  and 
h o l d  the Commission c o r r e c t l y  o r d e r e d  a n  up - to -da t e  
accoi lnt i .ng f o r  c o n t i n u i n g  Government wrongdoings  
which p r e d a t e d  and  p o s t d a t e d  t h e  s t a t u t o r y  time b a r .  

Whi le  the  C o u r t  of  C l a ims  v a c a t e d  i t s  o p i n i o n  i n  S o u t h e r n  Ute f o l l o w -  

i n g  remand by t h e  Supreme C o u r t  ( s e e  1 9 5  C t .  C 1 .  540 ( 1 9 7 1 ) ) ,  i t s  G i l a  

R i v e r  d e c i s i o n  s t i l l  s t a n d s  and s u p p o r t s  t h e  c o n c l u s i o n s  s t a t e d  i n  t h e  

:ihove q u o t a t  i o n .  

I n  t w o  c a s e s  d e c i d e d  s h o r t l y  a f t e r  t h e  C o u r t  o f  C l a i m s '  Southern 

Ute d e c i s i o n  we o r d e r e d  a c c o u n t s  c a r r i ed  down t o  d a t e  w i t h o u t  r e q u i r i n g  - 
t h e  p l a i n t i f f s  t o  s p e c i f y  i n  advance  t h e  w r o n g f u l  h a n d l i n g  of  t h e i r  f u n d s  

which  t h e y  c l a imed  would j u s t i f y  t h e  e x t e n s i o n  of t h e  a c c o u n t i n g  p e r i o d .  

Te-Moak Bands of Wes t e rn  Shoshone  I n d i a n s  v .  [ Jn i t ed  S t a t e s ,  Dockct 326-12, 

23 I n d .  C1. Comm. 70 (1970 ) ;  M e s c a l e r o  Apache T r i b e  v .  Un i t ed  S t a t e s ,  

Docket  22-G, 23 I n d .  Cl. Comm. 181 (1970) .  I n  Papago T r i h e  v .  Un i t ed  
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S t a t e s ,  Docket 102, 26 Ind. C1. Comm. 365 (1971), h w e v e r ,  w e  denied  a 

motion for up-to-date accounting, stating as follows (at page 368): 

Particular cases may r e q u i r e  a d i f f e r e n t  breadth of 
accounting to provide evidence on the c l a i m  within the 
Comnissian's jurisdiction. In this case, we deem i t  
appropriate t h a t  there should b e  soac further proceedings  
for definition of these wrongdoings regarded as continuing 
before a motion as broad as the plaintiff's is granted. 

Kcquirinq the plaintiff to prove in advance some maladministration 

of trust extending into the period for which the accounting is sought 

is not the ordinarv rule in equity. A b e n e f i c i a r y  suing his trustee  for 

an accounting is not required even to allege the l a t t e r ' s  wrongdoing, 

only that  a trust relationship e x i s t s  and an account has not  r e c e n t l y  

hccn rendered.  C .  Bogert, The 1.aw of T r u s t s  and Trustees 50963, 970 

( 2 d  ed. 1962); scc Dillman v .  Hastings, 144 i1 .S.  136 (1892); Garrett v.  

F i r s t  Nat. Rank d T. Co., 1 5 3  F .  2d 289 ( 5 t h  C i r .  1 9 4 6 ) ;  Jersavitz V .  

Knl tcnhach ,  256 Apn. Div. 580,  10 N . Y . S .  2d 689, a f f ' d  without opinion,  

281 N.Y. 773,  2 4  N. E. 2d 23 (1939).  As Bogert states (5963 at 21) : 

The suit is  one to obtain information concerning the 
course of administration, no matter what the current status 
of the trust s h o u l d  b e ,  

Tire same rule has been followed by the Court of Claims. Yenominee 

Trihe  v .  Unftcd S t a t e s ,  102 C t .  C1. 5 5 5 ,  564 ( 1 9 4 5 ) .  - 
This Commission clearly has t h e  powers of a court of equity to 

entertain without prior proof of vrongdoing claims for  general account ing  

covcrlng the period ending August 13, 1946. After that date ,  w e  believe, 
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o u r  j u r i s d i c t i o n  t o  o r d e r  an a c c o u n t i n g  is a n a l o g o u s  t o  t h a t  of t h e  Cou r t  

of  C l a ims ,  n o t  i n d e p e n d e n t  but o n l y  a n c i l l a r y  t o  o u r  g e n e r a l ,  pre-1946 

j u r i s d i c t i o n .  See Klamath and Xodoc T r i b e s  v .  U n i t e d  S t a t e s ,  174 C t .  

C1.  483, 487-91 (1966 ) .  Our j u r i s d i c t i o n  t o  o r d c r  t h e  d e f e n d a n t  t o  

a c c o u n t  f o r  a l a t e r  p e r i o d  depends  upon  f i n d i n g  a c o u r s e  of wrong fu l  

a c t i o n  which  w a s  s t i l l  go ing  o n  a t  t h e  c u t o f f  d a t e .  Kiowa, Comanche and 

Apache Tribes v .  I ' n i t ed  S t a t e s ,  Docket  259-A, 24 I n d .  C 1 .  Comrn. 393 

( 1971 ) .  P i n p o i n t i n g  s u c h  c o n t i n u i n g  wrongdoing  h a s  been made ea s i e r  f o r  

p l a i n t i f f s  by t h e  Government ' s  p r a c t i c e  o f  c a r r y i n g  i t s  a c c o u n t i n g  r e p o r t s  

up t o  1951.  An o b v i o u s  example  i n  wh ich  we would have  j u r i s d i c t i o n  would 

b e  t h e  d e f e n d a n t ' s  c o n t i n u i n g  f a i l u r e  t o  pay i n t e r e s t  on a p r o p e r l y  

i n t e r e s t - b e a r i n g  fund  w h i c h  r ema ined  i n  i t s  hands  a f t e r  1946 .  An cxampl.e 

of a s i t u a t i o n  i n  wh ich  we would n o t  h a v e  j u r i s d i c t i o n  w o u l d  bt> t h e  case 

of  a n  embezzlement  f rom t h e  same fund  i n  1 9 7 2 ,  commit ted by an  employec 

h i r e d  a f t e r  1946. Between t h e s e  two e x t r e m e s  w e  p r e f e r  n o t  t o  predict 

ollr r u l i n g s  u n t i l  c o n f r o n t e d  by a c t u a l  cases .  

Here t h e  p l a i n t i f f s  a re  a s k i n g  u s  t o  o r d e r  t h e  d e f e n d a n t  t o  r c n d c r :  

A.  An a c c o u n t i n g  c o v e r i n g  t h e  p e r i o d  from J u n e  30,  
1951 t o  d a t e ,  p r o v i d i n g  s u f f i c i e n t  d e t a i l  a s  t o  defendant's 
s t e w a r d s h i p  o f  p e t i t i o n e r s '  p r o p e r t i e s ,  i n c l u d i n g  moneys  
and p r o p e r t i e s  o t h e r  t h a n  money, s o  t h a t  t h e  p e t i t i o n e r s  
may know t h e  c u r r e n t  status o f  t h e i r  t r u s t  p r o p e r t i e s  and 
f u n d s  and  may r e a d i l y  a s c e r t a i n  w h e t h e r  t h e i r  p roper t ies  
were p r o p e r l y  managed by d e f e n d a n t  f rom t h e  p e r i o d  J u n e  30, 
1 9 5 1 ,  t o  d a t e .  F u r t h e r ,  d e f e n d a n t  s h o u l d  be r e q u i r e d  t o  
supp l emen t  i t s  a c c o u n t i n g  a t  r e a s o n a b l e  i n t e r v a l s  t o  t h e  
d a t e  o f  judgment .  

What i s  r e q u e s t e d  is  s i m p l y  a n  e x t e n s i o n  of t h e  d e f e n d a n t ' s  g e n e r a l  

a c c o u n t i n g .  The above-quoted  part o f  t h e  p e n d i n g  mot ion  will b e  d e n i e d ,  



without prejudice, hwever ,  to the plaint i f fn'  rights t o  present further 

motions f o l l w i n g  the conference ordered i n  Part XI of this opinion seeking 

t o  m k c  the defendant account for spec i f i ed  funds. Such notions mst be 

supported hv reference to the record shoving the specif ic  wrongdoing conplalns 

of and why i t  is thought t o  have continued a f t e r  August 13, 1946.  

TI. 

A C C O U N T I ~  FOR PROPERTY OTHER THAN MONEY 

T l w  d e f e n d a n t ' s  a c c o u n t i n g  covers money o n l y .  Plaintiffs request that 

the Conmiasion order the d e f e n d a n t  to account for the i r  properties other 

than m n e y ,  i n c l u d i n g .  but  not l i m i t e d  to grating lands, tlmbcr resources. 

o i l  and gas, and r i p r a y .  Defendant responds that "traditionally and by 

cust.om and usage t h e  a c c o t l n t l n g  claims before the  Comlssion cansistcd of 

account ing  cf aoneys received and h e l d  i n  various funds and the  disburse-  

ment:: thcrrof". As author i ty  for t h i s  propnsl t ion defendant c i t e s  one case, 

?Ilamf T r i b e  v .  l 'n l tcd  S t a t e s ,  Oockct 76, 9 Ind. Cl. C o r n .  580 (1961). -- 

Hnjiwt, supra, 5970 ,  scares the rule in e q u i t y ,  as follo~s: 

. . . [Tjhc account should  contain a complcte statement of 
 rust capital and income received and expended,  present 
Investments and other trust p r o p e r t y  h e l d .  . . For example, 
a trt~stec to sell real property and distribute the proceeds 
s l ~ o u l d  show in h i s  account the dates of the sale of the 
several properties, to  whom sold, the prices rcceJved for 
each a d  when, payments which he has wdc,  with  t h e  d a t e s ,  
amounts, purposes, and names of t h e  payees, nnd he should 
present vouchers or other evidence to back h i s  a s s e r t i o n s  
a s  to payments. 

Wc f i n d  nothing in V i a m i  or elsewhere t o  the effect that  t h e  Cwerment 

is not accountable fcr trust assets other than maney. 

But the defendant tilsa urges that plaintiffs have f a i l e d  to establish 

t h e  existence of the Government's f iduciary relationship to any of their 
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property  other than money. 

T h i s  defense i s  not w e l l  t a k e n .  The f i d u c i a r y  o h l i g a t i o n s o f  t h e  

United S t a t e s  toward r e s t r i c t e d  I n d i a n  r e s e r v a t i o n  l a n d ,  i n c l u d i n g  m i n e r d s  

and t i r b e r ,  a re  e s t a b l i s h e d  b y  l a w  and requi re  r.0 p r o o f .  Kavajo T r i b e  v .  

United -- Y t a t e s ,  - 1 7 6  C t .  C1. 502, 364 F.?d 320 (1966) ;  Seneca )!ation v.  U n i t e d  

States, 173 C t .  C 1 .  917 (1965) ( a f f ' g  in p a r t ,  rcv'g i n  p a r t ,  D o c k e t s  342-A ,  -- 

e t  a l . ,  1 2  I n d .  C 1 .  Comm. 755 ( 1 9 6 3 ) ) ;  Oneida T r i b e  v .  Un i t ed  S t a r e s ,  165 -- 

C t .  C l .  4 E i ,  ce r t .  d e n i e d ,  379 U.S. 946 (1964)  ( a i f ' g ,  Docket 159,  1 2  I n J .  

C 1 .  Cnmrn. 1 ( I  9 6 2 ) ) .  

Plaintiffs hz-*re a l l e g e d ,  and d e f e n d a n t  has a d m i t t e d  in i t s  accounting 

repor ts ,  t ha t  i t  c o n s t r u c t e d  a number of b u i l d i n g s  and bought  a s u b s t a n t i a l  

q u a n t i t y  n i  novable p r o p e r t y  w i t h  tribal trust f u n d s .  Pr ima f a c i e  s u c h  

p r o p e r t y  is part of t h e  t r u s t  c o r p u s ,  and  d e f e n d a n t  is accoun tab le  for I t .  

T h e  s c o p e  of t h e  accounting m u s t  be d e f i n e d  by t h e  n a t u r e  of t h e  t r u s t .  

R u l e s  f o r  t ! ~ c  management of c o m e r c i a l  real e s t a t e  by private t r u s t e e s  have 

l i - t t l c  a p p l i c a t i o n  h e r e .  T h e  pr imary  purpose of establishing I n d i a n  rescrva- 

t i o n s  was t o  p r o v i d e  a home f o r  t h e  I n d i a n s ,  whe re ,  i t  was hoped,  t h e y  might  

c - v e n t u a l l j -  m a k e  t h e i r  l i v i n g  by t h e i r  own e f f o r t s .  C o n s ~ q u ~ n t l y  t i le  trust 

status of r e s e r v a t i o n  land never wholly ousted the Indians from i t s  manage- 

ment, for which, in more recent years, they have  been  encouraged  to a s s u m e  

i n c r e a s i n g  r e s p o n s i b i l i t y .  Indian r e s e r v a t i o n s  a r e  n o t  l i k e  apartment 

h o u s e s  w h i c h  a trustee is e x p e c t e d  t o  keep f i l l e d  w i t h  p a y i n g  t e n a n t s  a t  

a l l  times. ?;o general l aw r e q u i r e s  t h e  Government t o  administer I n d i a n  

l a n d  f o r  p r o f i t  at all. 

Leasing o i  Indian land, except by t r e a t y ,  was forbidden from 1796 

until 1831. See Sec. 1 2 ,  Act of Nay 1 9 ,  1796 ,  c .  30, 1 S t a t .  1 6 9 ,  4 7 2 ;  
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See.  3, A c t  of Feb rua ry  28 ,  1891, c. 383, 26 Sta t .  7 9 5 ,  25 U.S .C .  9397. 

While a number of later s t a t u t e s  a u t h o r i z e  l e a s i n g  f o r  v a r i o u s  p u r p o s e s ,  

most of them vest power t o  make t h e  leases i n  t h e  t r i b e  r a t h e r  t h a n  t h e  

(:overnmcnt.  T r i b a l  l eas ing  is u s u a l l y  s u b j e c t  t o  approva l  by  t h e  S e c r e t a r y  

o f  t h e  I n t e r i o r ,  but the  I n d i a n  ~ e o r i a n i z a t i o n  Act (25 U . S . C .  8477) 

t f f  s p c n s e s  w i t h  t h a t  r e q u i r e m e n t  unde r  c e r t a i n  circumstances.  See F. Cohen, 

tfnnrfbook Federal I n d i a n  Law,  325-39 (1941).  --- 

Consequen t ly ,  t h e  d e f e n d a n t  is unde r  no o b l i g a t i o n  t o  e x p l a i n  why i t  

( l i d  n o t  lease o u t  p a r t s  o i  plaintiffs' l a n d s ,  much l ess  to a c c o u n t  for 

the* l ? l ; i ck f cp t  and F o r t  Erlknap R e s e r v a t i o n s  acre by acre.  The d u t y  to 

, ~ c . t - o t i t ~ t  a r i s e s  on1 y whtrc t h e  Governmt?nt llas undertaken t o  permit a t h i r d  

p a r t y  t o  usc reservation l a n d ,  t o  ex t rac t  r e s e w a t i o ~ l  minerals, o r  t o  cu t  o r  

11;1~11  way r e s e rva t i on  timbzr, o r  where the Government has  done one or more 

o f  these t h i n g s  i t s e l f .  C f .  Seneca N;ition v. Uni ted  S t a t e s ,  173 C t .  C 1 .  - - 
9L2 1 5 ,  a f f ' g ,  Docket 342-H,  1 2  I n d .  C 1 .  Corn. 552 (1963) .  

, . I h u s ,  w l ~ i l e  t h e  Government  has n e v e r  h e e n  under  a n  obligation t o  lease 

out Ijlackfcet or Fort l je lknap l a n d ,  where i t  d i d  s o ,  o r  where  it approved 

, I  lca:;ca made by one or more of the tribes, or where i t  took  upon itself t o  

. t (I ini  nis tcr a t r i b a d  lease w h i c h  d i d  n o t  r e q u i r e  i t s  approval--£ or example, 

b y  c . o l l e c t i n g  t h e  r e n t s - - i t  must accoun t .  S i m i l a r l y  i t  mus t  a c c o u n t  where 

i t  u w r l  r e s e r v a t i o n  l a n d  or resources  for its own non-trust purposes, f o r  

exam[)ic, w l i ~ r ~  i t  took rock 01- gravel  from a reservation for use in constructiG 

: i n  o f f  -reserva tion dam. 

The need f o r  property a c c o u n t i n g  is p a r t i c u l a r l y  a c u t e  i n  the matter 

of o i l  and gas. The o n l y  r e f e r e n c e  t o  r e v e n u e s  from t h i s  source which 

we d i w o v e r  i n  t h e  defendant 's  a c c o u n t i n g  occurs  a t  page 11 of t h e  report 



dated J u l y  16 ,  1969. It shows deposits to the Blackfeet Indian Moneys, 

Proceeds of Labor (IWL) fund identified only as "Oil and gas leases", 

" O i l  and gas r o y a l t i e s , "  and "o i l  roya l t i e s , "  in the aggregate sum of 

$857,442.20.  The entries are  not annualized, and there is no way to 

d e t e r m i n e  evcn what  po r t i ons  were co l l ec t ed  d u r i n g  t h e  period before  

August  1 3 ,  1946 ,  f o r  which the Cover~ment  concedes it n u s t  account, and 

what portions after that d a t e ,  d u r i n g  t h e  p e r i o d  which the Government 

c o n t e n d s  t o  l i e  beyond o u r  jurisdiction. 

P l a i n t i f f ' s  e x h i b i t  118 ,  consisting of photocopies of r e p o r t s  of 

mining operations on the Blackfeet Indian Reservation in the files of 

the l J n i t e d  States Geolog ica l  Survey, show the following oil and gas 

r evenues  f ron t r i b a l  l a n d s  : 

F i s c a l  
Year -- 

1951 
TOTALS 

R e n t a l s ,  Advance and 
Compensatory Royalties 

I'roduc tion 
R o y a l t i e s  

13,506 bbl.] 



V a l u c  o f  t h e  r o y a l t y  o i l  is n o t  s t a t e d  f o r  1934. l%e repor ts  f o r  

f i s c a l  years  1935 and 1936 do n o t  s e g r e g a t e  revenues from tribal and 

i l l lo  t t e d  lands. The r epo r t s  f o r  1941 and 1942  are miss ing .  

1 ' l a t n t i f E s '  e x h i b i t  118 raises o t h e r  q u e s t i o n s  of  de fendan t ' s  

manngernent of Blackfeet resources b e s i d e s  t h e  d i s c r e p a n c y  with t h e  

x c o u n t  ing.  For example ,  n a t u r a l  ga s  p r o d u c t  i o n  and the corresponding 

r o y ; l l  t LC,:; circ shown as fo l lows  : 

f+ ' i s t ;~ l  Yw --- l ' r o d u c t i o n  (cu.  f t  .) K u y a l  t y  

1') A4 12,133,000 $ 78.84 

10 4 5 l O , O c ) O ,  000 0 

1'141) h,O00,000 37.50 

1947 11,526,000 78.29 

1948 11,025,000 68 .92  

1049 268,000 3.93 

l L j j O  4 16 ,200 2,617.85 

1 9 5 1. 1,115,476 6,955.15 -- 
TOTAI #S 53,483,676 cue f t *  $9,837.48 

'1'0 s,*y t i l e  l e a s t ,  p l a i n t  i f  f s  ' ex i i i b i  t 118 raises ext remely  serious 

' l u t . ~  t ions .hclut tlie a d e q u a c y  of d e f e n d a n t  ' s  accoun t ing .  

Ri gh t s - ~ ~ 1 - w i i y  d i  f f c r  n l a r k d l y  f roin leases of IilJian land.  A l m o s  t 

pric ,r  t o  1951 ,  f r e q u e n t l y  wit ! lout  t .riba1 c o n s e n t .  They may b e  of un- 

l i m i t c d  d u r a t i o n  and immense e x t e n t .  - See " ~ i s p o s a l  of R i g h t s  i n  Ind ian  

T r i b a l  Lands Witlit.ut T r i b a l  consent ,"  T h i r d  Report by t h e  Committee on 

ihvernment  Gperations,  H. R. Rep. No. 91-78, 9lst Cong., 1st Sess. 7 ,  

(1969). The defendant clearly has a duty to account to the plaintiffs 
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for 311 r i g l l t s - o f - w q  granted over t h e i r  respect ive l a n d s .  

The c!zf t ~ n d n n t ' s  t r u s t  o b l i g a t i o n  toward t r i b a l  t imbe r  is p a r t i c u l a r l y  

s t r i c t .  The Government is n o t  on ly  r e q u i r e d  t o  c a r e f u l l y  supervise s u c h  

l o g g i n g  c o n t r a c t s  as i t  makes, b u t ,  whcn timl.c.r is k i l l e d  by c a t a s t r o p h e ,  

t o  take  a f f i r ~ n a t i v e  measures t o  s a l v a g e  i t .  ?Ieilorninct! T r i b e  v. Un i t ed  

S t a t e s ,  101 Ct .  C1. 22 (1944 ) .  P l a i n t i f f s '  e x h i h i t  1 2 7 ,  a l e t t e r  f rom - 

the S u p e r i n t c n d c n t  of  t b c  For t  Ze lknap  Agency t o  t h e  Comrxissioncr of 

Ind i ; tn  A f f : i i r s  d a t e d  August  2 ,  1936 ,  s t n t e s  t h a t  " p r n c t  i c a l l y  o u r  e n t i r e  

t i rnhcr  r e s t ~ r v c "  b u r n e d  o v e r  i n  t h e  p r e c e d i n g  f i v e  d a v s ,  b u t  e s t i m a t e s  t h a t  

abou t  f i v e  m i l l i o n  boa rd  f e e t  o f  t h e  damaged t i n b c r  can  b c  s a l v a g ~ \ d  if 

e a r l y  s t e p s  a r e  t a k e n .  

The Government w j l l  b c  o r d e r e d  (1) t o  ,qccoun t  up t o  August 13, 1946,  

f o r  a l l  sales and o the r  d i s p o s i t i o n s  of timber conduc ted  under  i t s  s u p e r v i s i o n  

on t h e  Ulackfect and F o r t  Belkna? Ind ian  Reservations, and ( 2 )  t o  a c c o u n t  f o r  

its e f f o r t s  t o  s d v a g e  t h e  t i x b e r  damaged i n  t h c  1936 c a t a s t r o p h i c  f i re .  

A s  t o  b u i l d i n g s  erected by t h e  Government f rom I n d i a n  t r u s t  f u n d s ,  

we believe t h e  d e f e n d a n t  has  t h e  d u t y  of i d e n t i f y i n g  them, d i s c l o s i n g  t h e  

v e n r  t hey  were b u i l t ,  s t a t i n g  w h a t  each w a s  u s e d  f o r  w i t h  s u f f i c i e n t  

p a r t i c u l a r i t y  t o  e n a h l c  the Cornmission t o  dc t c rn t i nc  w h e t h e r  i t  was a 

p r o p e r  u s e  of t r u s t  p r o p e r t y ,  and s t a t i n g  when 3nd how t h e y  were dc?stroyed 

or  o t h e r w i s e  r e t i r e d  f ron  service, w i t h  t h e  v a l u e  of ,any s a 1 v ; ~ g f ~  m d  tiic 

a c c o u n t  t o  which it w a s  deposited. ?'o i n s u r e  p r o p e r  c r e d i t ,  t h e  Gove rn -  

ment s h o u l d  s t a t e  t h e  amounts  expended f o r  m a i n t e n a n c e  and r e p a i r  o f  .;uch 

b u i l d i n g s  s e p a r a t e l y  from t h e  amounts expended  on b u i l d i n g s  o r i g i n a l l y  

c o n s t r u c t e d  from F e d e r a l  f u n d s .  I n  case of  b u i l d i n g s  t u r n e d  over t o  the  

t r i b e ,  w e  believe t h e  Government 's  a c c o u n t a b i l i t y ,  a b s e n t  s p e c i a l  
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~ i r c u ~ f m c e s ,  ceases a t  t h e  d a t e  of turn-over .  

L x c c ~ p t  w h e r e  t h e  r u l e  & minimis a p p l i e s ,  w e  ho ld  t h a t  t h e  d e f e n d a n t  

Iias t l ~ t .  d u t y  t o  a c c o u n t  f o r  all licenses, p e r m i t s ,  and i n f o r m a l  and even  

c x t r , ~ l e g a l  a r r a n g e m e n t s  made by i t s  o f f i c e r s  and a g e n t s  with third p a r t i e s  

for  u s e  o f  p l a i n t i f f s '  l a n d s  o r  e x p l o i t a t i o n  of the i r  n a t u r a l  r e s o u r c e s .  

'l'hc p r o p e r t y  a c c o u n t i n g  w e  are he rewi th  o r d e r i n g  for each p l a i n t i f f  

; h ( ) u l i l  hc i n  the  torm of s e v e r a l  s e p a r a t e  l i s t s  a r  s c h e d u l e s .  One 

sc.hcdu I t .  s h o u  l d  b c  d e v o t e d  t o  g r a z i n g  leascs and p e r m i t s ,  one o r  more t o  

o t h e r  non-mincr i r l  l eases ,  one t o  o i l  and gas leases, one o r  more t o  o t h e r  

m i i ~ ~ f r ~ r l  or x ~ ~ ~ t . ~ ~ r i ; l l  l t ~ a s t s  and p e r m i t s ,  one o r  more to  r ights -of -way,  a t  

1 ~ ~ ~ 1 s  t t w o  t o  t inhcr matters ,  one t o  b u i l d i n g s  c o n s t r u c t e d  w i t h  t r i b a l  f u n d s ,  

.~nd one or more to a l l  the o t h e r  r n i s c c . 1  l ancous  t r a n s  a c t  i o n s  i n v o l v i n g  p l a i n -  

t i t f s ' I ,rncis i n  wliich tile d e f e n d a n t  h, is  p a r t i c i p a t e d  and n o t  p r e v i o u s l y  

acc'ou~l t ed .  

k ,~( : l l  s c.11edrllc s t ~ o u  l c i  l i s t  i n  ch rono log i  caL crder  t h e  l e a s e s ,  r i g h t s -  

o f  - - w a y ,  or c i t h t ' r  ; l r ra lgemcn ts covered.  T h c  i d s n t i  f i c a t i o n  number of t h e  

c - t l ~ t t  r , ~ c t ,  i f  any, s h o u l d  b e  shown, as well ;is t h e  d a t e ,  t h e  lessee,  g r an t ee ,  

ct 1. .  , .J de:icri  p t i o n  ot t h e  l a n d  involved, t h e  s t i p u l a t e d  c o n s i d e r a t i o n  

(bor lus ,  r-cnt.31, roy ' l l t y ,  f t \ , 3  p e r  AI?I, ~ t c . )  w i t h  due  d a t e s ,  and, if de fen -  

d i m t  LLoes not s u p p l y  s copy ,  a refcrencc t o  where t h e  o r i g i n a l  of  t h e  con- 

t r a c t  i s  r r v a i l c h l e  f o r  p l a i n t i f f s '  i n s p e c t i o n  and c a p y i n g .  

Sufficient da ta  s h o u l d  b e  g i v e n  t o  e n d b l e  the  p l a i n t i f f s  and the 

Coriuni:~sion t o  d e t e r m i n e  whether  t h e  d e f e n d a n t  performed i ts  d u t y  o f  

t d u r c i n ! :  t h e  c o n t r a c t  terms.  For =ample, f o r  o i l  and gas  leases t h e  

nnnucrl  amount and v a l u e  of t h e  o i l ,  gas ,  and cas inghead g a s o l i n e  pro- 

d u c t i o n  shou ld  be  stated, as w e l l  as t h e  d e f e n d a n t ' s  a n n u a l  bonus ,  r e n t a l ,  



and r ~ y a l t y  collections. For g r a z i n g  leases calling for a fee per animal 

u n i t  month ,  ttle number of a n i m a l s  and the months t he ] ;  were on t r i b a l  land 

r , l i m l d  b e  givcrr; f o r  t imber  sales, the number of  board fee t  shou ld  be 

s tuwn f o r  cnc t. spec i e s .  

F o r  tach l i s t c t c t  c o n t r a c t  o r  arrsngerent t h e  d e f e n d a n t  s h o u l d  provide 

an a c c o ~ ~ n t  sltk)wini: t l tc  d a t e s  and amounts for a l l  payments it c o l l e c t e d  

thereunder '~11d t l w  f u n d  t o  w h i c h  t h e y  were c r e d i t e d .  I f  t l ~ e  collections 

were t .andlcd b y  t r i b a l  personnel  no t  under  Government superv i s ion ,  the 

defendant's account s h o u i d  so s t a t e .  

As t o  m o ~ ~ i i b l c  property p u r c h a s e d  by tk , c  Government vi.tli t r i b a l  

t r u s t  f c n d s ,  except p e r h a p s  as to particular items of great value and 

l o n g  u s e f u l  l i f e ,  we believe an acceptable  account need c o n s i s t  of no 

marc t h a n  t l ~ e  year of acquisition, the cost, and t h e  u s e  to w h i c h  t h e  

property was p u t ,  s t a t e d  w i t h  enough d e t a i l  t o  d i s t i r l g u i s h  whe the r  that 

u s e  was gove rnmen ta l ,  t r i b a l ,  o r  i n d i v i r ? ~ ~ a l .  The  a c c o u n t i n g  r ? p o r t s  

a l r e a d y  on f i l e  appear t o  c o n t a i n  such information t o  t h e  extent that 

t h e  Government i s  w i l l i n g  and ab le  t o  s u p p l y  i t .  'The r u l e  s t a t e d  by 

Bogert, s u p r a ,  5962 ,  serve t o  fill any gaps  i n  the report . ; :  

As t o  a trustee who fails to keep prope r  r ecords  
of  h i s  t r u s t  it is usuallv stated t h a t  "all pre- 
sum~tions are  a g a i n s t  him" cn his accounting, or that 
" a l l  d o u b t s  on t h e  a c c o u n t i n g  a re  resol.ved against hirc." 

See a l s o  First  S a t i o ~ l  Bank 6 T .  C o .  v. V i l l a g e  of  Skokie, 190 -- - - 

F.'d 791,  796  (7  Cir. 1951) ,  cer t .  d e n i e d ,  342 U.S. 909 ( 1952 ) ;  

Frieke v.  L'eber, 1 4 5  F.2d 737 ,  7 2 9  ( 6  C i r .  1 9 4 4 ) .  T h e  same r u l f  applies -- 
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to  t i l e  Govern~ ien t  i n  I n d i a n  a c c o u n t i n g  c,lses. S i o u x  T r i b e  of I n d i a n s  v. 

LJni t i .d S t n t c s ,  105 C t .  C 1 .  725, 802 ( 1 9 4 6 )  ; : - l~nominee T r i b e  v.  Un i t ed  

S t a t e s  L28 C t .  C 1 .  290 ,  326-327 (1.951); Sc.ni:lole Nation v. Uni ted  S t a t e s ,  --' 

102 C t .  C1.  565, 6 3 1  ( 1 9 4 5 )  ; rf. Arti lur  I-'. : ;ordstrom v. Uni ted  S ta tes ,  

1 7 7  C t .  C1.  818, 824 (1966 )  ; U n i t e d  S t t i r e s  v. Shoshone T r i b e ,  304 U.S. 

1 1 1 ,  111 ( 1 9 3 8 ) .  

'file p l a i n t i f f s '  motion t o  r equ i r e  f u r t h e r  accoun t ing  w i l l  be  g ran ted  

as t c )  r t l d  p r o p e r t y  and d e n i e d  as t o  persona l  p r o p e r t y .  The d e n i a l  is 

w i t h o u t  p r e j u d i c e  t o  furtller motions to require accounting for specific 

c . l l a t t c l . - ,  o f  u n u s u a l l y  grcl,it v a l u e  and l o n g  u s e f u l  l i f e  t h a t  t h e  r e c o r d  

Lo "ilntcrprises: '  w h i c l ~  ; l r~* J i s c u s s c d  I a r t  C I I I  c ; i  this op in ion .  

SlPPLEbIIiNT:ITIc>N OF EXISTING ACCOUNTS 

1. D i s b u r s c ~ ~ ~ n t s .  Tlic  p l a i n t i f f s  omve f o r  ;in o rde r  r e q u i r i n g  t h e  

cicl t c w c i m t  to rcs t a t e  i t.s accounts t.:, p rovidc : 

( 1) an , m n u a l  i zed s ta tement  c l a s s i f y i n g  d i s -  
bursenc .u t s  , ~ n d  dcsig11,lt i n g  thei r purpose, such as 
~tgellcy,  i n d i v i d u , ~ l  I n d i a n ,  t r i b d l  and i n d i  c a t i n g  
disbursements f t ) r  w h i c h  the p u r p o s e  cannot  be  
d(~tt.rrninc3d; 

rllc d c t e n d a n t  o p p o s e s  t h e  motion.  Its p o s i t i o n  was most c lear ly  

> , t , i t ed  i n  t h c  o r a l  argument u t  November 16, 1 9 7 1 ,  as follows ( T r a n s c r i p t  

50-51) : 

. . . I t h i n k  t h e  scheme of t h e  case s h o u l d  b e  
t h a t  we made c7ur r epo r t .  It there 's  something 
wrong, t h e y  s h o u l d  b r i n g  i t  t o  our a t t e n t i o n .  If, 



as I say, i t ' s  co r r ec t  w e  will a d n i t  i t .  If i t ' s  
wrong t + e l l l  defend i t  t o  the b e s t  of o u r  a b i l i t y ,  
and t h e  Commission c a n  make a d e c i s i o n  on  it. 

i n s o f a r  as d i s b u r s e m e n t s  ;Ire concerned, wC believe the  G o v u r n m c n t ' s  

11"s i t  i ~ n  is i d e l l  taken. I ts  r e p o r t s  c o n t a i n  a n n u a l  disbursement 

term.;, f o r  nics t itcln.;. T!le d i s b u r s e m e n t  ~ ~ c c c ~ u n t s  ,qre ntlt S O  d e t a i l e d  n o r  

r e v e a l i n g ,  CIS soot! p r a c t i c e  r e q u i r e s ,  b u t  t h e y  a r e  adequate t o  s t a r t  

b r i n g i n g  the i s s u e s  i n t ~  f o c u s .  .4ccount ing  r epo r t s  a r e ,  a f t e r  a l l ,  

p i  I . .  I f  ;1 p l a i n t i f f  q u e s t i o n s  a p a r t i c u l a r  d i s b u r s e m e n t ,  his 

l-emcciy i.; t o  e x c e p t ,  n o t  t o  a sk  t h a t  t h e  d e f e n d a n t  b e  compel led  t o  p l e a d  

aga in .  Tlie p l a i n t i f f  c e r t a i n l y  h a s  no r i g h t  t o  demand t h a t  t h e  d e f e n d a n t  

p o i n t  o u t  to !lim which o f  the  l i I s t e d  d i sbu r semen t s  w a s  illegal. Sioux 

I ' r i h c  v .  Uni ted  S t a t e s ,  D o c k e t s  1 1 4 ,  e t  a l . ,  1 2  Tnd. C 1 .  Comm. 5 4 1  (1963);  

Soutl ler-[I  U t e ,  supra, 1 7  I n d .  C l .  Comm.  a t  59. 

'3lo b u r d e n  is on t h c  d e f e n d a n t  to make a proper a c c o u n t i n g .  S i o u x  

Yrit,c v .  United S t a t e s ,  105 C t .  C 1 .  7 2 5 ,  802 (1946 ) .  Thus f o r  a p a r t i c u -  - -  -- 

l a r  i t c n  t o  b e  c x c c p t i o n a b l e ,  t h e  tes t  is n o t  w h e t h e r  t h e  r e p o r c  s l l o w s  it- 

t o  b e  imprope r ;  i t  is e n o u s h  if t h e  r e p o r t  f a i l s  affirmatively t o  S ~ O W  

t h a t  i t  w a s  p r o y c r .  When t?le p l a i n t i f f  makes h i s  exception, i t  t h e n  

becomes i n c u m b e n t  upon t h e  Government  t o  s a t i s f y  the Commissiorl as t o  
1/ - 

t h e  l e g a l i t y  of t h e  c h a l l e n g e d  item. S o u t h e r n  U t e ,  s u p r a ,  1 7  Irtd. C 1 .  

Com1.1. at 60; B o r e r t ,  supra, $970 a t  203. 

Idhen t h e  a p p l i c a b l e  l a w  is t h u s  c l e a r l y  u n d e r s t o o d ,  i t  can b e  seen 

1/ O I  course ,  the p l a i n t i f f  may a l s ~  except t o  i t e m s  p r o p e r  on t h e i r  - 
face which it bel ieves  to b e  f a l s e ,  in which event t h e  bu rden  of go ing  
fomard  i s  upon t h e  plaintiff . 
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ttlat a mo t ion  t o  compel a new a c c o u n t i n g  f o r  d i s b u r s e m e n t s  w i l l  l i e  only 

i n  nn cx t r cme  case. T h i s  is n o t  s u c h  a case, and t h e  p l a i n t i f f s '  mo t ion  

will b e  d c n i c d .  

2 .  Proof of d e l i v e r y  of goods a n d  per formance  of  s e r v i c e s .  The 

p l a i n t i f f s  a l s o  move t h a t  t h e  d e f e n d a n t  h e  r e q u i r e d  t o  produce:  

( 2 )  r e c o r d s  showing the  n u h e r  o f  I n d i a n s  
p r e s e n t  and r e c e i v i n g  a n n u i t i e s ,  r a t i o n s  and o t h e r  
goods f o r  w h i c h  p e t i t i o n e r s  were charged  and snowing  
t h a t  serv ices  f o r  which  p e t i  t i o n c r s  p a i d  were a c t u a l l y  
pe r fo rmed ;  

( 3 )  an  a n n u a l i z e d  s t a t e m c b n t  showing  t h e  v a l u e  
of a11 goods d i v e r t e d ,  damaged, o r  s p o i l e d  and  any 
goods o r  f u n d s  n i s a p p r o p r i a t e d  by d e f e n d a n t ' s  a g e n t s ,  
2nd the d a t e s ,  amounts ,  and p a r t i c u l a r  a c c o u n t  from 
w h i c h  the r n i s n p , ~ r o p r i a t i o n  occurrcif  and the amount ,  
date, and b a s i s  f o r  a l l  re ind;urscmcnts .  

A s  w c  rend ( 2 )  and t h e  f i r s t  p a r t  of ( 3 ) ,  the  p l a i n t i f f s  are de- 

m,lrltling vouchers  o r  o t h e r  p r o o f  of cielivpry of thtl  y o d s  and performance 

o t  t t i c )  ~ t ' r v i c ~ s  f o r  w i l i c t l  t h e  a c c o u n t i n g  t rus t ee  has c r e d i t e d  h i m s e l f .  

' I l l c '  d c f  e n d a n t  responds t h a t  t h e  a d d i  t i o n a i  r e c o r d s  are e q u a l l y  ava i l -  

dl t :  t o  t h c  ; > l a i n t i f  fs as t o  t h e  Government, and t h a t  i t  ha s  no d u t y  t o  

produce  them. C i t i n g  o u r  d e c i s i o n  i n  M i a m i  'I'ritjc v. Un i t ed  S t a t e s ,  

Docket 76,  9 Ind.  C1. Comm. 580, 585, 685 (1961), t h e  d e f e n d a n t  argues: 

Xotwi t h s t a n d i n ~  t h e  e q u i t a b l e  j u r i s d i c t i o n  bestowed 
upon the Cornmiss i o n  by  t he  L n d i m  C l a i m  Commission 
Ac t ,  t h e  Commiss ik~n  i n  .>Lia~ni T r i b e ,  s u p r a ,  d e c l i n e d  
to  e x e r c i s e  i r s  e q u i t y  powers m d  c o n c l u d e d  t h a t  
a c c o u n t i n g  cases b e f o r e  t h a t  t r i b u n a l  must  b e  t r i e d  
a t  l m  where t h e  p L a i n t i f f s  c m n o t  c a l l  upon t h e  
d e f e n d a n t  t o  p rove  t h e i r  case and c a r r y  t h e i r  burden 
of p r o o f .  

S i n c e  t h e  Pliami dec i s i on ,  t h e  Commission and t h e  Cour t  o f  Clzims 

Il,lvc had occasion t o  cons ider  t h e  a p p l i c a b l e  law of a c c o u n t i n g  i n  g r e a t e r  

i i ~ p t i l .  z. Sioux T r i b ~  v .  United S t a t e s ,  Dockets 115, et al-, 26 Ind- 



Comm. 9 2 ,  9 4  (1971 ) .  I n  any e v e n t  t h e  d e f e n d a n t ' s  above-quoted interpreta- 

t i o n  of M i a m i  is w i d e  o f  the mark. There i s  n o  such thing as a t r u s t e e ' s  

a c c o u n t i n g  a t  law; s u c h  p r o c e e d i n g s  a r c  e x c l u s i v e l y  e q u i  t a b l e .  B o ~ e r t  , 

s u p r a ,  2d ed . ,  1 963. I f  t h e  d e f e n d a n t  has a d u t y  t o  a c c o u n t  

a t  a l l ,  i t  has  a d u t y  t o  do s o  i n  a c c o r d a n c e  w i t h  e q u i t a b l e  p r i n c i p l e s .  

One o f  t h e s e  is  t h a t  t h e  t r u s t e e ' s  r e p o r t  must c o n t a i n  s u f f i c i e n t  i n f o r -  
* 

m a t i o n  f o r  t h e  b e n e f i c i a r y  t o  r e a d i l y  a s c e r t a i n  w h e t h e r  t h e  t r u s t  h a s  

b e e n  f L i i t h i u l l s  c a r r i e d  o u t .  S i o u x  T r i b e  v. Un i t ed  S t a t e s ,  1 0 5  C t .  C1. 

725 ,  802 (1946) ; i - Iesca le ro  Apache T r i b e  v. Uni ted  S t a t e s ,  Docket 22-G, 

23 I n d .  C 1 .  Comm. 1 8 1  (1970) ; S o u t h e r n  LJte T r i b e  v .  Un i t cd  S t a t c s ,  Docket 

328, 1 7  I n d .  C l .  Comrn. 4 2 ,  57-60 ( 1 9 6 6 ) ,  a f f ' d ,  1 9 1  C t .  C 1 .  1, 423 

!;. 2d 346 ( l 9 7 O ) ,  r e v ' d  on o t h e r  g r o u n d s ,  402 U.S. 159 (1971) ; Iowa T r i b e  

v. U n i t c d  S t a t e s ,  Docket 79 ,  2 Ind. C 1 .  Comm. 167 (1952): B o g e r t ,  

s u p r a ,  6961. 

Under p r i v a t e  t r u s t  law t h e  p l a i n t i f f s  ' demand f o r  p r o o f  o f  d e l i v e r y  

of goods and pe r fo rmance  of services would b e  w e l l  t a k e n .  B o g e r t ,  

s u p r a ,  $972.  W e  g r a n t e d  similar m o t i o n s  i n  Te-Moak Bands o f  

Wes te rn  Shoshone  I n d i a n s  v. Uni t ed  S t a t e s ,  Docket 326-A, 23  I nd .  C1. 

Comm. 70, 81-82 (1970)  ; cf. Red Lake ,  Pembina and White E a r t h  Bands v. 

Uni t ed  S t a t e s ,  164  Ct .  C 1 .  398 (1964 ) .  The mot ion  w i l l  be  g r a n t e d  hcre i n  

p a r t .  The d e f e n d a n t  w i l l  p r o d u c e  s u c h  v o u c h e r s ,  r e p o r t s ,  o r  o t h e r  p r o o f  as 

may b e  a v a i l a b l e .  An a n n u a l i z e d  s t a t e r n e n t  w i l l  n o t  be  r e q u i r e d ;  conse- 

q u e n t l y  t h e  Government w i l l  n o t  need t h e  services o f  a c c o u n t a n t s  t o  comply 

w i t h  t h i s  o r d e r .  The r e c o r d s  may b e  s e r v e d  on  t h e  p l a i n t i f f s  and f i l e d  

w i t h  t h e  Commission on m i c r o f i l m .  



3. i k f a l c a t i o n s o f  I n d i a n  a g e n t s .  The p l a i n t i f f s '  r e q u e s t  t h a t  

the d e f e n d a n t  p r e s e n t  an  a n n u a l i z e d ,  i t e m i z e d  s t a t e m e n t  of misappro- 

p r i a t i o n s  by  its a g e n t s  amounts t o  a s k i n g  i t  t o  p r e p a r e  t h e  p l a i n t i f f s '  

t.asc. A niirihcjr of a g e n t s  ' s h o r t a p s  and rcintbursements a r e  shown i n  

the i ~ c c o u n t i n g  r e p o r t s  o n  f i l e ;  and i f  the p l a i n t i f f s  w i sh  them e x t r a c t e d  

'lnd compiled i n t o  a s e p a r a t e  s c h e d u l e ,  t h e y  may do s o  themselves .  We 

dcny  t h i s  much of the motion f o r  t h e  same r e a s o n  t h a t  w e  deny t h e  mot ion  

t o  rcqui rcl t h e  d e f e n d a n t  t o  r e s t a t e  i ts  d i sbur semen t s .  

LOSS OF INTEREST FROM HOLDING FWDS 
OUTS 1 I)E TREiZSURY AND FROM REVERSE SPLVDING 

1. J n t c r e s  t>cbarinx f u n d s  held nuts  i d c  li.  S . T r e a s u r y .  According t o  

tlcl S ~ > r d ~ ~ n t ' s  pr;lctic:e, i n t e r e s t  b e g i n s  a c c r u i n g  on  i n t e r e s  t - b e a r i n g  I n d i a n  

I untfs o n l y  wlrcn tt3t.y arc  "covered" i n t a  t h e  main United S t a t e s  t r easu ry ,  

m d  ( ' L ~ , I s c ~ : ;  w t t c i ~  t l ~ c y  arc' w i thd r ;~wn ,  ~31 t l10u~h  F e d e r a l  a g e n t s  may have cus- 

t o d y  o f  the f u n d s  for. s u b s t a n t i a l  p e r i o d s  b o t h  b e f o r e  and a f t e r .  The 

ni:count i n g  r e p o r t s  on f ilc d o  not  stlow how l o n g  any funds  were h e l d  outside 

t;ic t r e a s u r y .  P l a i n t i f f s  a s k  us t o  compel t h e  d e f e n d a n t  t o  f u l l  d i s c l o s u r e .  

1.n Menotnincc 'Tribe v .  U n i t e d  S t a t e s ,  107 C t .  C 1 .  23 ( 1 9 4 6 ) ,  i t  was 
---* 

tlccsi ded t h a t  t h e  Government had a f i d u c i a r y  o b l i g a t i o n  t o  d e p o s i t  i n t e r e s t -  

htxar i n g  t r u s t  fund  c o l l e c t i o n s  w i t h i n  30 d a y s ,  Consequent ly ,  the de fendan t  

w'is h e l d  l i n b l c  t o  p a y  i n t e r e s t  e i t h e r  from t h e  d a t e  of  "cover ing"  i n t o  t h e  

malt1  t r e a s u r y  o r  from 30 d a y s  a f t e r  c d l e c t i o n  i n  t h e  f i e l d ,  whichever  was 

earlier. 

Unless  t h c  amounts and p e r i o d s  are d i sc losed  d u r i n g  which  t h e  Govern- 

r!wnt h e l d  p l a i n t i f f s  ' l e g a l l y  i n t e r e s  t - b e a r i n g  funds  o u t  of t h e  t r e a s u r y ,  
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it will be impossible t o  determine whether defendant f u l f i l l e d  i t s  

f i d u c i a r y  o b l i g a t i o n .  Accordingly,  i n  Southern Ute,  Te-Noak, and 

Mcscalero ~lpache, w e  o rdered  defendant  t o  provide such informat ion.  

We o r d e r  defendant  t o  do s o  here. 

The a t t o r n e y s  and accountanb  f o r  t h e  p a r t i e s  should t r y  t o  a g r e e  

on t h e  form i n  wtdch a d d i t i o n a l  informat ion i s  t o  be supp l ied ,  at the 

conference ordered i n  Part  X I  of t h i s  opinion.  Both plaintiffs' and 

defendan t ' s  accountan t s  t e s t i f i e d  t h a t  i t  would n o t  be necessa ry  t o  

give d a i l y  t r a n s a c t i o n s  t o  arrive a t  a s u b s t a n t i a l l y  a c c u r a t e  

computation of l o s t  i n t e r e s t .  Ra ther ,  t h e  i n t e r e s t - b e a r i n g  and non- 

i n t e r e s t  b e a r i n g  t r e a s u r y  accounts  and the sums h e l d  i n  the  f i e l d  

cculd kc r e s t a t e d  on  a y e a r l y  b a s i s ,  t r e a t i n g  a l l  r e c e i p t s  and 

disbursements as having occurred a t  midpoint .  

2 ,  Reverse spendinp,. T h i s  term is  used t o  d e s i g n a t e  t h e  expendi tu re  

of i n t e r e s t - b e a r i n g  funds ,  o r  funds bear ing  a higher  r a t e  of i n t e r e s t ,  

when n o n - i n t e r e s t  b e a r i n g  funds ,  or funds bear ing  a lower r a t e  of i n t e r e s t ,  

are e q u a l l y  a v a i l a b l e .  Such practice was condemned, as regards Indian 

t r u s t  funds ,  i n  Menominee Tr ibe  v. United  S t a t e s ,  101 C t .  C 1 .  1 0  (1944) .  

The  p l a i n t i f f s  contend t h a t  t h e  account ing r e p o r t s  i n  t h e  i n s t a n t  

case do not  give s u f f i c i e n t  in fo rmat ion  t o  determlne t h e  e x t e n t  of 

reverse spending which may have occurred* 
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I n s o f a r  as t h i s  matter can be s e p a r a t e d  from t h a t  of ho ld ing  

funds o u t s i d e  t h e  t r e a s u r y ,  we believe t h e  r e p o r t s  on f i l e  are 

s u f f i c i e n t .  Year-end b a l a n c e s  i n  all the p l a i n t i f f s '  t r e a s u r y  funds, 

i n t e r e s t - b e a r i n g  and non- in te res t -bear ing ,  can be  d e r i v e d  from t h e  

y e a r l y  schedules of  r e c e i p t s  and expenditures--or obtained from 

p u b l i s f i e d  t r e a s u r y  r e p o r t s .  From t h e s e  w e  b e l i e v e  the l o s s e s  from 

reverse s p e n d i n g  can  be c a l c u l a t e d .  

What c o n s t i t u t e s  reverse spending w i l l  n e c e s s a r i l y  be a f f e c t e d  

by our  dec i s ion  i n  Te-Moak Bands of  Western Shcshone Indians, Docket 

3 2 6 4 ,  i n  which w e  dec ide  t h a t  the IMPL fund should have been i n v e s t e d  

a t  5 pe rcen t  dur ing  t h e  per iod  from 1883 t o  1930, when the  defendant  

regarded i t  as non- in te res t -bear ing .  

v*  

ACCOUNTING FOR RECEIPTS OTHER THAN APPROPRIATIONS 

P l a i n t j f f s  ask u s  t o  o r d e r  t h e  defendant  t o  supp ly  more d e t a i l  abou t  

revenue-producing t r a n s a c t i o n s  a t  t h e  r e s e r v a t i o n  level. The defendant 

has at tempted to account f o r  the miscellaneous r e c e i p t s  of t h e  Blackfee t  

in t h e  GSA r e p o r t  da ted  July 16,  1969, and of t h e  F o r t  Belknap Ind ian  

Conlmunity in t h e  GSA repor t  da ted  Apri l  3 ,  1970. The way t h i s  was done 

i n  both  i n s t a n c e s  was (1 )  t o  set o u t  a schedule  showing t h e  v a r i o u s  

s o u r c e s  of revenue and o p p o s i t e  each the t o t a l  der ived therefrom d u r i n g  
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the e n t i r e  pe r iod  from 1883 t o  1951, and ( 2 )  a t  the end of t h e  r e p o r t  

t o  g ive  a schedu le  of c r e d i t s  t o  t h e  fund, i n  chronological  o r d e r ,  

i d e n t i f i e d  only by %'arrant No." It is thus  impossible  t o  match t h e  

t w o  schedu les  f o r  any purpose.  The war ran t s  r e f e r r e d  t o  a r e  those  upon 

which c r e d i t  was e n t e r e d  a t  t h e  United S t a t e s  Treasury,  i .e . ,  the  

"covering" warrants. No reference is  made t o  the  c o l l e c t i o n s  i n  t h e  

f i e l d  which supp l ied  the moneys which were thus  f i n a l l y  depos i t ed  i n  

t h e  t r e a s u r y .  

I n  t h e  preceding s e c t i o n  of t h i s  opinion we have d e a l t  wi th  t h e  

p l a i n t i f f ' s  complaint  t h a t  de fendan t ' s  method of account ing f o r  

r e c e i p t s  makes i t  imposs ib le  t o  determine whether d e p o s i t s  w e r e  

promptly made t o  i n t e r e s t - b e a r i n g  accounts .  P l a i n t i f f s  contend t h a t  

d e f e n d a n t ' s  method of account ing  f o r  miscel laneous  r e c e i p t s  masks two 

o t h e r  p o s s i b i l i t i e s  of mishandl ing t h e i r  funds:  

(1) Without d i s c l o s i n g  t h e  n a t u r e  of i n d i v i d u a l  
revenue-producing t r a n s a c t i o n s ,  i t  i s  impossible  
t o  determine whether t h e  proceeds were depos i t ed  
i n  t h e  p roper  fund. For example, some of t h e  
r e c e i p t s  p laced  i n  t h e  IMPL fund, upon which 
i n t e r e s t  was ~ o t  p a i d  p r i o r  t o  1930, may have 
been of such n a t u r e  that they should have been 
d e p o s i t e d  to an i n t e r e s t - b e a r i n g  fund.  
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( 2 )  C o l l e c t i o n s  a t  t h e  agency were a l l o c a t e d  by t h e  
agen t  t o  v a r i o u s  t r i b a l ,  i n d i v i d u a l  Indian, and 
Government funds .  Unless  t h e  o r i g i n a l  revenue- 
producing t r a n s a c t i o n s  a r e  d i s c l o s e d ,  i t  is not 
p o s s i b l e  t o  check t h e  c o r r e c t n e s s  of h i s  a l l o -  
c a t i o n .  

The p l a i n t i f f s '  motions a r e  obv ious ly  w e l l  taken.  I n  r e g a r d  t o  

receipts from o t h e r  than a p p r o p r i a t i o n s ,  t h e  defendant  has  s u p p l i e d  

nothing but  a list of d e p o s i t  s l i p s  and hulk  f i g u r e s  of %:hat i t  c la ims  

t o  have c o l l e c t e d  from v a r i o u s  s o u r c e s  over  a 68-year pe r iod  extending 

five years beyond the cut-of f d a t e  of the Ind ian  Claims  omm mission's 

j u r i s d i c t i o n .  T h i s  is  not meaningful account ing.  

The defendant will be o rdered  t o  p r e s e n t  a new account ing of a l l  

i t s  r e c e i p t s  Cobrn t o  August 13, 1946, of moneys of  each of the plaintiffs 

from every  source o t h e r  t h a n  congress iona l  a p p r o p r i a t i o n s ,  showing, i t e m  

by i tem: 

1. Date of f i rst  r e c e i p t  ( i . e . ,  i f  i t em was c o l l e c t e d  
in t h e  field, t h e  d a t e  of such  c o l l e c t i o n ) .  

3 ,  Nature of transaction which produced the r e c e i p t .  
Where t h e  c o l l e c t i o n  was under 3 c o n t r a c t ,  f o r  
example, i f  i t  represen ted  an i n s t a l l m e n t  of 
r e n t  under a  lease, t h e  c o n t r a c t  should  be 
i d e n t i f i e d .  
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4. Date t h e  i tem was covered i n t o  t h e  t r e a s u r y ,  and 
t h e  account i n  which i t  was placed. I f  t h e  
i tern was never  covered i n t o  the  t r e a s u r y ,  what 
o t h e r  d i s p o s i t i o n  was made of i t  should b e  
d i s c l o s e d .  

S i n c e  t h e  same agent  who handled t r i b a l  r e c e i p t s  a l s o  handled i n d i -  

v i d u a l  I n d i a n  moneys and c e r t a i n  Government c o l l e c t  ions ,  i t  is possible 

t h a t  h e  p laced  p l a i n t i f f s '  moneys i n  someone else's account or vice versa. 

The p l a i n t i f f s  p o i n t  o u t ,  and defendant  admits ,  t h a t  $39,266.35 derived 

from t h e  proceeds of s a l e  of t h e  Blackfee t  t r i b a l  h e r d  was not  d e p o s i t e d  

t o  a t r i b a l  account ,  b u t  r a t h e r  t o  miscel laneous  r e c e i p t s  of t h e  Govern- 

ment. While we would o r d i n a r i l y  be  l o a t h  t o  o rder  t h e  defendant  t o  

account t o  p l a i n t i f f  f o r  r e c e i p t s  of i ts own and t h i r d  p a r t i e s '  moneys, 

w e  can see no  a l t e r n a t i v e  i n  t h i s  c a s e ,  i n  t h e  f a c e  of an admit ted 

e r r o r  of s u c h  magnitude. I t  happened once;and un less  a complete 

account ing of a l l  miscel laneous  r e c e i p t s  a t  t h e  Blackfee t  and For t  Belknap 

agencies  is made, i t  is not  p o s s i b l e  t o  say i t  happened only once. 

Accordingly, t h e  account ing of receipts from other  than  appropriations 

w i l l  i n c l u d e  a l l  moneys c o l l e c t e d  a t  t h e  two agenc ies ,  as w e l l  as  t r i b a l  

I n d i a n  moneys c o l l e c t e d  elsewhere.  I n d i v i d u a l  Ind ian  and Government 

funds c o l l e c t e d  a t  t h e  agency l e v e l  w i l l  be repor ted  i n  t h e  same detai l  

above spec i f i ed  for t r iba l  funds, so that the propriety of the agents' 

a l l o c a t i o n s  can b e  determined d e f i n i t i v e l y .  
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GOODS r%YD SERVICES PAID FOR BY INDIAN LABOR 

P l a i n t i f f s  move t h a t  d e f e n d a n t  be  r e q u i r e d  t o  p rov ide :  

With r e s p e c t  t o  goods and s e r v i c e s  p a i d  
f o r  by I n d i a n  l a b o r ,  a s t a t e m e n t  showing t h e  
d a t e ,  v a l u e  and n a t u r e  of all s e r v i c e s  performed 
by members of t h e  p e t i t i o n e r  t r i b e s  i n  r e t u r n  f o r  
goods and  s e r v i c e s .  

P l a i n t i f f s  p o i n t  o u t  t h a t  53 of  t h e  Act of March 3 ,  1875 (c. 132 ,  

18 S t a t .  4 4 9 ) ,  r e q u i r e d  c e r t a i n  I n d i a n s  t o  per form l a b o r  i n  r e t u r n  f o r  

s u p p l i c s  and a n n u i t i e s  d i s t r i b u t e d  t o  them. Where the s u p p l i e s  and 

a n n u i t i e s  were pronuscd by a p r i o r  t r e a t y ,  t h e  Court  o f  Claims h e l d  i n  

Roy,ucJiver T r i b e  v. U n i t e d  S t a t e s ,  105 C t ,  C 1 .  495, 64 F. Supp. 339 

( 1 9 4 6 ) ,  t h a t  t h e  d e f e n d a n t ' s  a p p l i c a t i o n  of t h i s  s t a t u t e  gave rise t o  

liability . 
P l a i n t i f f s  contend t h e  s t a t u t e  of 1875 was e n f o r c e d  on t h e  B l a c k f e e t  

Kcservation,  and t h a t  i n  a d d i t i o n  t h e  I n d i a n s  were  made t o  l a b o r  f o r  

s u b s i s t e t ~ c e  p a i d  from t h e i r  own IWL funds .  

Evidence i n  t h e  r e c o r d  i n d i c a t e s  t h a t  t h e  B l a c k f e e t  per formed 

l a b o r  i n  return f o r  " r a t i o n s ; "  b u t  i t  is n o t  clear whether  t h e s e  were  

p a i d  o u t  of t r e a t y  funds .  I t  appears also t h a t  r e s e r v a t i o n  I n d i a n s  

g e n e r a l l y  were  r e q u i r e d  t o  l a b o r  i n  r e t u r n  f o r  r e l i e f  d u r i n g  t h e  Depress ion  

( r l l .  cu. 39). It is  n o t  a p p a r e n t  how t h e  l a t t e r  requirement would give 

rise t o  a l i a b i l i t y ,  if t h e  r e l i e f  was prov ided  from f e d e r a l  funds .  
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The p l a i n t i f f s ,  huwever, are n o t  a sk ing  f o r  summary judgment a t  

t h i s  p o i n t ,  b u t  merely f o r  more i n f o r m a t i o n .  They are s u r e l y  entitled 

t o  t h a t .  See Te-Moak Bands of Western Shoshone I n d i a n s  v. United States, - 
Docket 326-A, 2 3  Tnd. C 1 .  Corn. 70, 76-78 (1970).  

T h e  p r e s e n t  motion of t h e  p l a i n t i f f s ,  Ilowcver, i ~ s  a s i m i l a r  i n f i r -  

mity t o  t h e i r  motion to make t h e  d e f e n d a n t  l i s t  t h e  d e f a l c a t i o n s  of i t s  

Ind ian  agents - - the  d e f e n d a n t  is  n o t  r e q u i r e d  t o  search i t s  accoun t s  and 

p u l l  ou t  t h e  i n c r i m i n a t i n g  i t e m s .  The d isbursements  of t r e a t y  funds  f o r  

which l a b o r  w a s  r e q u i r e d  a r e  presumably among t h o s e  schedu led  i n  t h e  

p r e v i o u s l y - f i l e d  a c c o u n t i n g  r e p o r t s .  P l a i n t i f f s  are e n t i t l e d  

t o  know which d i s b u r s e m e n t s  of t r e a t v  goods o r  a n n u i t i e s  were  

made under  a l a b o r  r equ i r emen t .  I t  appears  such  informat  ion can  b e  

o b t a i n e d  w i t h o u t  f u r t h e r  o r d e r  of t h e  Commission, under Rule 1 4  of o u r  

I<ulcs of P r a c t i c e  (25 C . F . R .  § 503.14 (1968)) .  

Illc motion will b e  d e n i e d ,  w i t h o u t  p r e j u d i c e  t o  the p l a i n t i f f s '  

risllts t o  s e r v e  i n t e r r o g a t o r i e s  upon t h e  de fendan t  o r  u t i l i z e  o t h e r  

d i s c o v e r y  d e v i c e s  under  t h e  Rules of P r a c t i c e .  Any i n t e r r o g a t o r i e s ,  t o  

avoid t h e  same i n f i r m i t y  as the i n s t a n t  mot ion ,  s h o u l d  b e  s p e c i f i c ,  a s k i n g  

f o r  example,  w h e t h e r  t h e  B l a c k f e e t  I n d i a n s  were  r e q u i r e d  t o  ~ e r f o r r n  l a b o r  

i n  r e t u r n  f o r  t h e  d i sbu r semen t s  shown i n  l i n e  1 of Schedu le  A on 

page 10 of t h e  r e p o r t  of  such  and such  R d a t e .  I f  s u c h  i n t e r r o g a t o r i e s  

are s e r v e d  t h e  Commission w i l l  expect the defendant to make a good f a i t h  

s e a r c h  o f  i t s  r e c o r d s  f o r  t h e  answers.  
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IRRIGATION PROJECTS 

The p l a i n t i f f s  move t h a t  w e  compel t h e  defendant  t o  file: 

With r e s p e c t  t o  p e t i t i o n e r s '  funds used i n  
t h e  c o n s t r u c t i o n ,  o p e r a t i o n  and maintenance of 
i r r iga t  ion p r o j e c t s  on p e t i t i o n e r s  ' r e s e r v a t i o n s ,  

annual i  zed s t a t e m e n t  showing a l l  expend i tu res  
of t r i b a l  funds f o r  i r r i g a t i o n  work, a l l  r e c e i p t s  
from o p e r a t i o n  and maintenance charges  on i r r i -  
g a t i o n  p r o j e c t s  and from t h e  sale of power and 
water  and o p e r a t i o n  of m e r c a n t i l e  e n t e r p r i s e s  i n  
connect ion w i t h  i r r i g a t i o n  work and a l l  reimburse- 
ments t o  p e t i t i o n e r s  f o r  t r i b a l  funds ,  o r  any 
p r o p o r t i o n a l  s h a r e  t h e r e o f ,  expended f o r  irri- 
g a t i o n  p r o j e c t s  on t h e i r  r e s p e c t i v e  r e s e r v a t i o n s  
and the b a s i s  on which such  reimbursements were 
computed. 

1. E a c k f e e t .  The fo l lowing  r e f e r e n c e  t o  i r r i g a t i o n  appears  a t  

p a g e  129 i n  t h e  " g r a t u i t i e s "  s e c t i o n  of t h e  accoun t ing  r e p o r t  of 

March 28, 1929: 

Disbursements under t h e  a p p r o p r i a t i o n  "Irri- 
g a t i o n  System, B l a c k f e e t  Rese rva t ion ,  Nontana 
(Reimbursable)" a r e  n o t  inc luded  i n  t h i s  r e p o r t  
because a11 money expended f o r  i r r i g a t i o n  on t h e  
Blackfee t  i k s e r v a t i o n  is t o  be  reimbursed by t h e  
i n d i v i d u a l  I n d i a n  b e n e f i t e d  by t h e  i r r i g a t i o n ,  
and no t  t o  b e  reimbursed by the t r i b e  ( s e e  a c t  of 
May 18,  1916, 39 S t a t .  1 4 0 ) .  

We have read  t h e  c i t e d  ac t  and f i n d  t h e  above c o n s t r u c t i o n  t o  be  

c o r r e c t .  

T'he 1929 r e p o r t  d i s c l o s e s  t h a t  $4,544.40 was t r a n s f e r r e d  t o  "Irri- 

g a t i o n  S y s  tern, B l a c k f e e t  Rese rva t ion ,  Nontana ( ~ e i m b u r s a b l e ) "  from t h e  

fund e s t a b l i s h e d  under t h e  Act of  March 1, 1907 (c. 2285, 34 S t a t .  1015, 

1038)* e n t i t l e d  " ~ r o c e e d s  of B lackfee t  Rese rva t ion ,  ~ o n t a n a ; "  b u t  an 
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e q u a l  sum was t r a n s f e r r e d  back ,  as r e q u i r e d  by t h e  Act of  Nay 18, 1916 

(c.125, 39 S t a t .  1 2 3 ,  141-142) .  

'Ihc o n l y  o t h e r  ment ion  of i r r i g a t i o n  we havc found i n  the lj lackfeet 

r epo r t s  ap7c:lrs a t  p a g e  98 of t l ~ t  r e p o r t  of J u l y  16 ,  1969. I t  shows a n  

c s p e n d i  t u r e  o f  $2,000 f r o n  t h e  f u n d  e n t i t l e d  " I n t e r e s t  on B l a c k f e e t ,  B lood ,  

and L'iegan T r i b e  of Ind ians  4% Fund" made a t  t h e  r e q u c s t  of tlle ISlackf ee t  

' T r i b a l  C o u n c i l  i n  f i s c a l  y e a r  1938 a t  t h e  Two Y e d i c i n e  I r r i g a t i o n  P r o j e c t .  

I'he p a r t i e s  i n  Docket No. 279-C have h e r e t o f o r e  s e t t l e d  t h e  m a t t e r  

of o f f s e t s .  See Docket Xo. 279-A, 19  Ind .  C1. Comm. 363 (1968).  Thus 

any f e d c r a l  f unds  expended f o r  i r r i g a t i o n  on thc i 3 l ack fec t  R e s e r v a t i o n  

c a n  have n o  b e a r i n g  m t h e  i n s t a n t  c a s e .  

T f t h e  U l a c k f  e e t  p l a i n t i f f  w i s h e s  t o  c h a l l e n g e  t h e  expend i  t u r e  a t  

t!lc TWO Pledi c i n e  I r r i g a t i o n  P r o j e c t ,  o r  o thc r  i r r i g a t i o n  e x p e n d i t u r e s  

s h m n  i n  t h c  r e p o r t s  which we may have ove r looked ,  o r  if i t  c o n t e n d s  

t h a t  t h e r e  were e x p e n d i t u r e s  of t r i b a l  f u n d s  f o r  i r r i g a t i o n  wh ich  a r e  

n o t  shown i n  t h e  r e p o r t s ,  i t  may assert i t s  p o s i t i o n  a t  t h e  t r i a l .  

2. F o r t  Belknap. The S i x t h  C l a i m  of  t h e  o r i g i n a l  p e t i t i o n  of t h i s  

p l a i n t i f f  i n  Docket  25C p r a y e d  f o r  a n  a c c o u n t i n g  of its t r i b a l  funds 

expended o n  i r r i g a t i o n  p r o j e c t s .  S a i d  c l a i m  was d i s m i s s e d  by a 

f i n a l  o r d e r  o f  t h i s  Commission d a t e d  November 20 ,  1962. The a c -  

companying f i n d i n g s  and o p i n i o n  a p p e a r  i n  volume I1 of o u r  r e p o r t s  



at  pages  479 and 520, r e s p e c t i v e l y .  An a p p e a l  from t h e  Commission's 

order  was d i smissed  by t h e  Cour t  of Claims on A p r i l  5 ,  1965. Accord- 

i n g l y ,  t h e  matter i s  res j u d i c a t a ,  and t h e  motion must b e  d e n i e d  i n -  

s o f a r  as i t  r e q u e s t s  i n f o r m a t i o n  abou t  e x p e n d i t u r e s  of  F o r t  Belknap 

t r i b a l  funds  on i r r i g a t i o n  p r o j e c t s .  

3 .  K_c'imbursements, power revenues  and o t h e r  r e c e i p t s .  I n  P a r t  V 

of t h i s  o p i n i o n ,  above,  w e  have a l r e a d y  o rde red  t h e  d e f e n d a n t  t o  r e -  

account f o r  a l l  rn iscc l lancous  r e c e i p t s  i t  h a s  c o l l e c t e d  on b e h a l f  o f  

c i t l w r  o f  t l ) ~  p l i l i n t i f i s .  The new a c c o u n t i n g  w i l l  n e c e s s a r i l y  i n c l u d e  

r c ~ i r ~ ~ l ~ u r s e m e n t s  o f  con t  r u c t  ion c o s t s ,  power revenues ,  and water cha rges ,  

if a n y  wcrc r c c c  ived.  

4. Y e r c a n t i l e  e n t e r p r i s e s .  The m e r c a n t i l e  e n t e r p r i s e  r e f e r r e d  t o  

i n  p l a i n t i f f s '  motion appears t o  have been a  company s t o r e  o p e r a t e d  by 

t h c  lSurcau of W c l a m a t i o n  d u r i n g  t h e  c o n s t r u c t i o n  of  t h e  B l a c k f e e t  

I r r i g a t i o n  P r o j e c t .  I t  was a l l e g e d  t o  have charged e x c e s s i v e  p r i c e s .  

d e  arc a t  3 l o s s  t o  see  how such  n s i t u a t i o n  g ives  r i s e  t o  a  t r iba l  c l a im.  

Tile not ion t o  r e q u i r e  t ! ~ e  de fendan t  t o  accoun t  s p e c i f i c a l l y  f o r  

i r r  i p t  i o n  pro-jects will bc  den ied .  

V I  I I 

ENTERPRISES 

1'13 i n  t i l fs  ask t h e  C o m m i s s i o n  t o  o r d e r  tile dc fendau t  t o  p rov ide  



32 Ind. C 1 .  Corn. 65 

t h e  f o l l o w i n g  a d d i t i o n a l  i n f o r m a t i o n :  

H. Wi th  r e s p e c t  t o  p e t i t i o n e r s '  f unds  used  
t o  e s t a b l i s h  o r  m a i n t a i n  r e v o l v i n g  l o a n  f u n d s ,  a n  
a n n u a l i z e d  s t a t e rnen t  showing  t h e  m o u n t s ,  d a t e s ,  
and p e r s o n s  i n v o l v e d  i n  a l l  t r a n s a c t i o n s  and a 1 1  
m o u n t s  r e ? a i d  and i n  d e f a u l t .  

I. Wi th  r e s p e c t  t o  a s s e t s  purchased  w i t h  
p e t  i t i n n e r ' s  f u n d ,  s u c h  a s  t r i b a l  h e r d s ,  s a w m i l l s ,  
s h o p s  and agency  b u i l d i n g s ,  a s t a t e m e n t  showing 
the c o s t  o f  s u c h  a s s e t s ,  i n c l u d i n g  o p e r a t i o n  and 
maitltenancc c o s t s ,  and t h e  f u n d s  from w h i c h  t h e y  
were p u r c h a s e d ,  i n c r e a s e s  and d e c r e a s e s  i n  t h e i r  
v i l lue ,  t h e  d a t e s  and  amounts  of a 1 1  r evenue  yro-  
duced ,  t h e  manner o f  t h e i r  u l t i m a t e  d i s p o s i t i o n  
anti any p r o c e e d s  d e r i v e d  from t h e i r  s a l e  o r  
salvase and t h e  a c c o u n t s  i n t o  which  t hey  were  
d e p o s i t e d .  

Some o f  t h e  a c t i v i t i e s  men t i oned  appea r  t o  b e  i n  t h e  n a t u r e  o f  

b u s i n e s s  e n t e r p r i s e s .  A t r u s t e e  o p e r a t i n g  a b u s i n e s s ,  l i k e  a l l  t r u s t e e s ,  

owes t h e  b e n e f i c i a r y  a d u t y  of  f u l l  d i s c l o s u r e  and c a n  bc compe l l ed  t o  

a c c o u n t .  

We will n o t  o r d i n a r i l y  r e q u i r e  t h e  d e f e n d a n t  t o  change  t h e  fo rm  of 

i ts a c c o u n t s ,  i f  t h e  i n f o r m a t i o n  s o u g h t  is c o n t a i n e d  i n  some compre- 

h e n s i b l e  form i n  i t s  e x i s t i n g  r e p o r t s .  I n  t h e  c a s e  of e n t e r p r i s e s ,  we 

f e e l  an u n d e r s t a n d a b l e  p i c t u r e  o f  t h e i r  o p e r a t i o n  and  t h e i r  s u c c e s s  o r  

f a i l u r e  c a n n o t  b c  o b t a i n e d  i f  t h e  amount o f  t r u s t  moneys i n v e s t e d  i n  

e a c h ,  and  i t s  o p e r a t i n g  e x p e n s e s  and revenues ,  a r e  b u r i e d  among e x t r a n e o u s  

m a t e r i a l  i n  g e n e r a l  s c h e d u l e s  o f  r e c e i p t s  and d i s b u r s e m e n t s .  

The d e f e n d a n t ' s  a ccoun t an t ,who  h e l p e d  p r e p a r e  some o f  the la te r  

a c c o u n t i n g  r e p o r t s ,  M r .  M a r t i n  G a l l a g h e r ,  t e s t i f i e d  t h a t  t h e y  w e r e  

b a s e d ,  fo r  t r a n s a c t i o n s  up  t o  1922 ,  o n  t h e  t r e a s u r y  l e d g e r s ,  and  f o r  more 

receslt ~ r a n s a c t i o n s ,  o n  t r e a s u r y  c a s h  c a r d s .  These  documents  show t h e  
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movcmcnt of t r i b a l  funds t o  and from Washington. The na tu re  of  t h e  

c n t r i c s  would be f u r t h e r  p a r t i c u l a r i z e d  by examining t h e  r e c e i p t s  and 

vouchcrs a v a i l a b l e  a t  t h e  Nat ional  Archives,  t h e  Nat ional  Record Center ,  

o r  a reg iona l  Federal  Record Center.  The accountants ,  M r .  Gal lagher  

t ths t i f i cd ,  were not  empowered t o  go t o  t he  Department of  t h e  I n t e r i o r ,  

the. lildian agencies  o r  Area Off ices  for f u r t h e r  information. Even those  

L'ilcs i n  t l t c l  arch ives  maintained by t he  agency which produced them 

rat11c.r than by the General Serv ices  Adminis t ra t ion were o f f  l i m i t s  t o  

t hc  accountants .  Thcy d id  not  examine t he  b a s i c  documents: f o r  example, 

if a r c c e i p t  i nd i ca t ed  t h a t  an incoming item represen ted  r e n t  on a g raz ing  

lcascb, they d i d  not examine t he  l e a s e ,  and consequently could not  s t a t e  

wlwtl~cr  t he  payment was i n  t h e  c o r r e c t  amount. Tr. A p r i l  26-28, 1971, 

pp. 240-241, 261, 287-290, 298, 300, 328-330. 

Lt i s  obvious t h a t  accounts prepared by such a method, under such 

l i m i t a t i o n s ,  would no t  even d i s c l o s e  t he  ex is tence  of  a bus iness  en t e r -  

p r i s e ,  much l e s s  whether o r  not  t h e  t r u s t e e  managed i t  prudent ly .  

ik t r r i lcd accounts on a l l  revolving loan funds and o t h e r  reimbursable 

programs us ing  the Indians '  t r u s t  funds almost s u r e l y  were kep t ,  and can 

111) rptricved from the a rch ives .  Walter W. L i g e t t ,  an i n v e s t i g a t o r  f o r  

th> Scnatc Committee on Indian A f f a i r s ,  f o r  example, r epo r t ed  from t h e  

H l a c k f w t  Agcncy i n  1929 ( p l .  ex. 89, p. 12758): 

I found no evidence whatever of f i n a n c i a l  
i r r e g u l a r i t i e s  under t h e  reimbursable plan.  The 
accounts were i n  good o rde r  and t h e  balance of  
each i nd iv idua l  Indian e a s i l y  a sce r t a inab l e .  

The defendant w i l l  produce a l l  e x i s t i n g  f i n a n c i a l  records of 
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r e v o l v i n g  l o a n  f u n d s  and o t h e r  r e i m b u r s a b l e  programs i t  o p e r a t e d  o r  

s u p e r v i s e d  u s i n g  a p l a i n t i f f ' s  money. 

Evidence  i n  t h e  r e c o r d  i n d i c a t e s  t h a t  t ! ~ e  Government managed t r i b a l  

h e r d  e n t e r p r i s e s  o n  b o t h  t h e  B l a c k f e e t  and F o r t  Belknap R e s e r v a t i o n s .  

& p l .  e x s .  57,  89-93 ( e x c e r p t s  f rom P a r t  23 of H e a r i n g s  b e f o r e  a 

Subcommit tee  o f  t h e  Commit tee  o n  I n d i a n  A f f a i r s ,  l l n i t ed  S t a t e s  S e n a t e ,  

72d C o n g r e s s ,  F i r s t  S e s s i o n  [1929 ] ,  e n t i t l e d  " ~ u r v e v  of  C o n d i t i o n s  o f  

t h e  I n d i a n s  i n  t h e  U n i t e d  S t a t e s " ) .  R e f e r r i n g  t o  t h e  i31ackfcet t r i b a l  

h e r d ,  S u p e r i n t e n d e n t  C a m p b e l l  t e s t i f i e d ,  "yes, we have  a f i n a n c i a l  

s t a t e m e n t  of  i t ."  P1. ex. 90,  page 12650. Presumably  t h e  s t a t e m e n t  is 

s t i l l  i n  e x i s t e n c e  in t h e  a r c h i v e s .  The d e f e n d a n t  w i l l  b e  o r d e r e d  t o  

p r o d u c e  i t  and any o t h e r  a v a i l a b l e  f i n a n c i a l  r e c o r d s  on  t h e  B l a c k f e e t  

T r i b a l  Herd.  

~ e f e n d a n t ' s  management of the  F o r t  Eelknap Tr iba l  Herd was the 

s u b j e c t  m a t t e r  of t h e  F o u r t h  C l a i m  o f  t h e  o r i g i n a l  p e t i t i o n  i n  Docke t  250 

and i s  res j u d i c a t a  u n d e r  o u r  o r d e r  of  d i s m i s s a l  d a t e d  November 20, 1962. 

P l a i n t i f f s '  e x h i b i t  57 s h e d s  l i g h t  on  t h e  s h o p s  a t  F o r t    elk nap: 

Thc  b l a c k s m i t h  s h o p ,  f l o u r  mill, h a r n e s s  s h o p ,  and  c a r p e n t e r  s h o p  

a r e  r e f e r r e d  t o  a t  page  12602 a s  "p rov ided  by t h e  agency."  The Senate 

H e a r i n g s  a l s o  s t a t e  (pp.  12601-12602) : 

The agency f u r n i s h e s  a s awye r ,  f i r e m a n ,  and w a t e r  
h a u l e r  and t h e  I n d i a n s  p r o v i d e  t h e  rest of  t h e  
l abor  and s awing .  The Government t a k e s  a t o l l  o f  
e v e r y  e i g h t h  l o g .  

P l a i n t i f f ' s  E x h i b i t  15 s t a t e s :  

The h a r n e s s m a k e r  a t  t h i s  agency is supposed  t o  d o  
t h e  h a r n e s s  r e p a i r i n g  of t h e  r e s e r v a t i o n ,  agency ,  



32 Lnd. C l .  Conin. 65 

and s c h o o l ,  and d u r i n g  t h e  s c h o o l  p e r i o d  he  has  
t h e  r e p a i r i n g  of t h e  c h i l d r e n ' s  s h o e s .  

.James H e  Monteath,  Uni ted  S t a t e s  I n d i a n  Agent, r e p o r t e d  a s  f o l l o w s  

i n  1902 on t h e  shops  a t  t h e  B l a c k f e e t  Agency ( p l .  ex. 40) : 

h r i n g  t h e  y e a r  t h e  p o s i t i o n s  of  one c a r p e n t e r ,  
one b l a c k s m i t h ,  and t h e  harnessmaker  have  been  
a b o l i s h e d .  A member of t h i s  t r i b e  has been 
l i c lpcd  t o  open a custom b l a c k s m i t h  and wheel- 
w r i g h t  shop ,  and a l i c e n s e  g r a n t e d  t o  t h e  h a r n e s s  
maker. Eo th  s h o p s  a r e  w e l l  p a t r o n i z e d ,  and t o  t h i s  
e x t e n t  t h e  p r a c t i c e  o f  d o l i n g  o u t  alms h a s  been 
a b o l i s h e d .  

The  mills and shops  may o r  may n o t  have been  o p e r a t e d  as e n t e r p r i s e s .  

Severa l  of them appear merely t o  have been s u p p o r t  a c t i v i t i e s  n e c e s s a r y  

to  ma in ta in  a government i n s t a l l a t i o n  on t h e  f r o n t i e r .  The de fendan t  

w i  11 p roduce  such  f i n a n c i a l  r e c o r d s  as may e x i s t  on any m i l l s  o r  shops 

i t  opcrated a s  enterpr ises  u t i l i z i n g  t r i b a l  funds  o r  o t h e r  t r i b a l  p r o p e r t y .  

' f i e  d e f e n d a n t  will not  b e  r e q u i r e d  a t  t h i s  t i m e  t o  make up new accoun t s  fi.1 

en terpr ises ,  b u t  t o  make 3 d i l i g e n t  and good- fa i th  e f f o r t  t o  produce  

sucll f i n a n c i a l  records as may exist. W e  emphasize t h a t  t h e  Un i t ed  

Statc l s  of America is de fendan t  h e r e ,  no t  t h e  Department of  J u s t i c e  o r  

t h e  Cencral S e r v i c e s  A d m i n i s t r a t i o n ;  and a s e a r c h  f o r  r e c o r d s  which 

docs no t  ex tend  t o  t h e  Bureau of I n d i a n  A f f a i r s ,  t h e  G e o l o g i c a l  Survey ,  

o r  m y  o t h e r  Fedc rn l  agency which has  r e l e v a n t  f i l e s ,  is n e i t h e r  d i l i g e n t  

nor  i n  !pod  f a i t h .  

Any r c l e v n n t  and m a t e r i a l  i n f o r m a t i o n  d e s i r e d  by t h e  p l a i n t i f f s  

which is n o t  shown on the r e c o r d s  produced may be  o b t a i n e d  by d i s c o v e r y  

p roccdurcs  under  the  Rules o f  P r a c t i c e .  The manner of l i q u i d a t i o n  o f  

s p e c i f i c  e n t e r p r i s e s  and the d i s p o s i t i o n  of  t h e i r  a s s e t s ,  i f  n o t  
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r e v e a l e d  i n  t h e  records, would be  a p p r o p r i a t e  o b j e c t s  f o r  i n t e r r o g a t o r i e s .  

Agency b u i l d i n g s  a re  c l e a r l y  no t  c n t e r p r i ~ ~ s .  We have o rde red  

accountinp, f o r  h u i l d i n p , ~  pa id  f o r  o u t  cf  t r i b a l  funds  i n  P a r t  I1 o f  t h i s  

op in ion .  
TX 

F'LC'POSED ANEKDMEXT OF PETJI'IOK 13 DOCKET 250-A TO REQUIRE 
ACCOI!NTT?!G FOR XONEYS EXPENDED UNDER TREATY OF FORT LARAMZF: 

Tk.c Fort  Belknap I n d i a n  C o m m u ~ ~ t y ,  p l a i n t i f f  i n  Docket 250-A,  asks 

permiss ion  t o  amend i t s  p l e a d i n g  s o  a s  t o  r e q u i r e  an accoun t ing  of t h e  

d e f e n d a n t ' s  expenditures under t h e  T r e a t v  of F o r t  Laramic of September 1 7 ,  

1851, 11 S t a t .  7 4 9 ,  2 Eapp. 594. T h e  p e t i t i o n  now on f i l e  asks f o r  an  

account in^ commencing o n l y  w i t h  Eay 1, 3888. The p l a i n t i f f  con tends  t h e  

proposrd  amendment would conform t o  t h e  p r o o f ,  s i n c e  t h e  de fendan t  h a s  

f i l e d  a n  a c c o u n t i n g  r e p o r t  go ing  back t o  1851. T h i s  r e p o r t  was o r i g i n a l l y  

f i l e d  many vea r s  ago i n  case No. 5-31 i n  t h e  Court of Claims, A s s i n i b o i n ' i  

Tndinn T r i b e  v .  Uni ted  S t a t e s ,  77 Ct. C1. 347 (1933) .  I t  h a s  been r e f i l e d  

h e r e  by order  of  t h e  Cornnission, a f t e r  t he  de fendan t  a t t empted  t o  

i n c o r p c r a t e  i t  i n  t h e  r e c o r d  by r e f e r e n c e .  The a c c o u n t s  under t h e  t r e a t y  

o f  F o r t  T-aramie form a relatively minor p a r t  of t h e  massive document. 

Under such c i r c u m s t a n c e s ,  w e  b e l i e v e  i t  would be  u n r e a l i s t i c  t o  ho ld  

t h a t  t h e  d e f e n d a n t  h a s  g iven  i t s  express o r  inplied consen t  t o  t r i a l  of 

t h e  pre-1838 a c c o u n t i n g  i s s u e .  see Rule l 3 ( b ) ,  General Rules  of  Procedure  

of  the I n d i a n  Claims Commission. 

S e c t i o n  1 of  t h e  Act of Narch 2 ,  1927, 44 S t a t .  1263,  t h e  j u r i s d i c t i o n a l  

a c t  under which Case 5-31 was brough t ,  c o n f e r r e d  power on t h e  Court  o f  

Claims t o  h e a r ,  amcng o t h e r  claims, "any and a l l  c l a i m s  a r i s i n g  under  o r  
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growing cut of the Treaty of Fort Laramie" asserted by the Assiniboine Tribe. 

[n its original. petition, filed January 30, 1928, the tribe d i d  ask for 

an accoun t ing  of t b c  Fort Laramie Treaty annuities. Rut it dropped this 

demand in i ts  amended petition, filed April 5, 1930,  after the ~overnment's 

accounting report had been prepared. In its proposed findings of fact (at 

521  o f  the printed record in the Court of Claims library), the tribe admitted, 

"The Government expended the sums of money for the benefit of the Assiniboines 

s p e c i f i e d  in the treaty".  The Court thus had no occasion to and did not 

ncl.j~~JCcntc i l n y  accounting question under the Fort Laramie Treaty in c-ase 

5-3 1. 

We d o  not r u l e  on the defendant's contention that the question is 

nevertheless r c s  judicnta. Cf. A s s i n i b o i n e  Indian Tribe v. United States, 

128 Ct. C1. 617 (1954). For we believe the plaintiff's proposed amendment 

is hanned by the ].hitation of time for presenting claims in Section 12 of 

the Tndjan Claims Commission Act, 25 U.S.C. 5 70k. See Sioux Tribe v.  United 
7 

Sta tes  Dockets 115, et a i . ,  20 Ind. C1. Comrn. 92, 95 (1971). --'-, 

Leave to amend the petition i n  Docket 250-A w i l l  be denied. 

x 

YOTIONS FOR PARTIAL SUXHARY JUDGYEN?' 

Notit plaintiffs join i n  one motion for partial summry judgment on 

var ious  f tems of accorlnt, and the t l s s in ihc ines  have a separate motion on 

scvcra3 add it ional it ems. 

E%ile t ! ~  joint m o t i o ~  asks summary judgment for "All anounts shown on 

the facc of the defendant's repcrts to have been improperly expended. . .," 
we have ruled only on the t tems specifjec! in the p l a i n t i f f s '  accompanying 

t?).err)orandurn, There, are four exceptions to this statenent: we have disallowed 
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f o u r  d i s b u r s e r ~ e n t s  which t h e  d e f e n d a n t  h a s  e x p r e s s l y  a d m i t t e d  t o  be imprcpe r ,  

d e s p i t e  p l a i n t i f f s '  f a i l u r e  t o  p o i n t  them o u t ,  

A .  T r i b a l  f u n d s  s p e n t  f o r  governmental  purposes  of t h e  Uni ted  S t a t e s .  

The j o i n t  mot ion  c o n t a i n s  f i v e  s ing le - spaced  pages  of  items which t h e  

p l a i n t i f f s  contend t h a t  t h e  d e f e n d a n t ' s  v a r i o u s  a c c o u n t i n s  r e p o r t s  show on 

t h e i r  face t o  have  been  s p e n t  f o r  n o n t r i b a l  purposes .  The d e f e n d a n t  does 

n o t  d i s p u t e  t h a t  many of t h e  chal1.enged items r e p r e s e n t  agency e x p e n s e s  and 

s a l a r i e s  of Government employees,  h u t  con tends  t h i s  i s  n o t  i n c o m p a t i b l e  w i t h  

t h e i r  b e i n g  p r o p e r  c h a r g e s  a g a i n s t  t h e  I n d i a n s .  

I n  s u p p o r t  of  tl1ei.r oppos ing  c o n t e n t i o n s ,  t h e  p l a i n t i f f s  and t h e  

de fendan t  r e l y  on t h e  same c a s e ,  S ioux T r i b e  v .  U n i t e d  S t a t e s ,  105 C t .  C1. 

725,  64 F. Supp. 312 (1946) .  P l a i n t i f f s  r e l y  on t h e  h o l d i n g  t h a t  agency 

expenses  a re  prina f a c i e  a n  improper u s e  of t r i b a l  funds  h e l d  by t h e  Govern- 

ment, and t h e  d e f e n d a n t  on d i c t a  t h a t  " i n  more r e c e n t  y e a r s "  pay of  agency 

employees working on p r o j e c t s  e x c l u s i v e l y  o r  p r i m a r i l y  f o r  t h e  b e n e f i t  o f  

the I n d i a n s  may be  l e g a l  and e q u i t a b l e  c h a r g e s  a g a i n s t  I n d i a n  funds .  

The d e f e n d a n t  a r g u e s :  

The a c c o u n t i n g  r e p o r t s  and t h e  c a t e g o r i z a t i o n s  o f  
d i s b u r s e m e n t s  t h e r e i n  were p r e p a r e d  by non lega l  p e r s o n n e l  and 
t h e  p lacement  of a  d i sbu r semen t  w i t h i n  a c a t e g o r y  i n d i c a t i n g  
a n  agency expense  d o e s  n o t  e q u a t e  t h a t  d i sbu r semen t  a s  b e i n g  
an  o b l i g a t i o n  o f  t h e  Uni ted  S t a t e s ,  

. . . Defendant  h a s  a n  a b s o l u t e  r i g h t  t o  i n t r o d u c e  e v i d e n c e  
t o  show t h a t  all cr a p o r t i o n  of t h e  d i s b u r s e m e n t s  l i s t e d  i n  
d e f e n d a n t ' s  r e p c r t  as  agency expenses  were n o t  o b l i g a t i o n s  o f  
t h e  Un i t ed  S t a t e s  and were p r o p e r  c h a r g e s  a g a i n s t  t h e  p l a i n t i f f .  

The a c c o u n t i n g  r e p o r t s  are p a r t  o f  t h e  d e f e n d a n t ' s  p l e a d i n g s .  S ioux 

T r i b e  v. Uni ted  S t a t e s ,  Dockets  114,  e t  a l . ,  1 2  Ind .  C 1 .  Corn. 541 (1963 )  -- 

Rule l l ( c ) ( l ) ( v ) ,  I n d i a n  C l a i m s  Commission Gene ra l  Ru les  o f  P rocedure ,  
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s t a t e s  i n  p a r t :  

When a mot ion  f o r  summary judgment is made 
and s u p p o r t e d  as p rov ided  i n  t h i s  r u l e ,  a n  ad- 
verse p a r t y  may n o t  rest upon t h e  mere a l l e g a t i o n s  
o r  d e n i a l s  of h i s  p l e a d i n g ,  b u t  h i s  r e s p o n s e ,  by 
a f f i d a v i t s  o r  a s  o t h e r w i s e  p rov ided  i n  t h i s  r u l e ,  
must s e t  f o r t h  s p e c i f i c  f a c t s  showing t h a t  t h e r e  
is a genu ine  i s s u e  f o r  t r i a l .  I f  h e  d o e s  n o t  s o  
r e spond ,  summary judgment,  i f  a p p r o p r i a t e ,  w i l l  
be  e n t e r e d  a g a i n s t  him. 

The defendant has  f a i l e d  t o  s e t  f o r t h  any s p e c i f i c  f a c t s  t e n d i n g  

t o  prove  t h a t  t h e  items t o  which p l a i n t i f f s  t a k e  e x c e p t i o n  were  expended f o r  

purposes  o t h e r  t h a n  t h o s e  shown i n  t h e  r e p o r t s .  Defendant  is  r e s i s t i n g  

p l a i n t i f f s '  mot ions  f o r  supp lemen ta ry  a c c o u n t i n g ,  s t a t i n g  i t  h a s  a l r e a d y  

accounted  " p r o p e r l y  and f u l l y "  (Oppos i t i on  t o  P l a i n t i f f s '  Motion f o r  Orde r  

f o r  Supplementa l  Account ing  and f o r  P a r t i a l  Summary Judgment,  page  15 ) .  

Thc  dc fcndnn t  is t h u s  n o t  even  r e s t i n g  on i t s  p l e a d i n g ;  i t  is  c l a i m i n g  

i t  r i g h t  t o  p r e s c n t  e v i d e n c e  i n  c o n t r a d i c t i o n  t o  i t s  p l e a d i n g .  Such a 

r l ~ h t  is n o t  r ecogn ized  by t h e  C o u r t s  n o r  by t h i s  Commission. A s  s t a t e d  

i n  6 Moore's F e d e r a l  P r a c t i c e  11 56.23 a t  2854 (2d ede,1965): 

. . . i t  is  c e r t a i n l y  w e l l  s e t t l e d  t h a t  the oppos ing  
p a r t y  is n o t  e n t i t l e d  t o  h o l d  back h i s  e v i d e n c e  u n t i l  
t r i a l ,  and is n o t  e n t i t l e d  t o  a t r i a l  on t h e  p o s s i -  
b i l i t v  t h a t  a n  i s s u e  of  m a t e r i a l  f a c t  might  a r i s e  i f  
the case were  t o  go t o  t r i a l  on t h e  m e r i t s .  

F u r t h e r ,  as t h e  Cour t  o f  Claims s t a t e d  i n  i t s  1946 S i o u x  d e c i s i o n ,  

s u p r a  (105 C t .  C I .  at 802) :  

The Government canno t  e s c a p e  i ts  p r imary  o b l i g a t i o n s  
by i n c l u d i n g ,  among improper  c h a r g e s  a g a i n s t  t h e  
I n d i a n s ,  e x p e n d i t u r e s  which i t  now s a y s ,  w i t h o u t  
p r o o f ,  may have  been  t o  some unknown and unasce r -  
t a i n a b l e  e x t e n t  p r o p e r  c h a r g e s  a g a i n s t  t h e  I n d i a n s .  

Under the  c i r c u m s t a n c e s ,  w e  must t a k e  t h e  c h a r a c t e r i z a t i o n s  o f  t h e  

d i s p u t e d  e x p e n d i t u r e s  i n  t h e  a c c o u n t i n g  r e p o r t s  a t  face v a l u e .  I n  making 
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o u r  r u l i n g s  on  i n d i v i d u a l  items, howcvcr, we have a l s o  c o n s i d e r e d  what- 

cvcr rclcvant e v i d e n c e  we can  r i n d  i n  tllc' rccord.  ldl~i!rt m y  ev idencc  

s u p p o r t s  t h e  p r o p r i e t y  of an i t e m ,  we d c ~ v  the motion f o r  summary judg- 

ment, s i n c c  w e  do  n o t  weigh  c o n f l i c t i n g  evidence  a t  t h i s  s t a g e  of t h e  

p roceed ings .  See Ind .  C 1 .  Comm. Rule l l ( c )  (1) ( i v )  ; Moore s u p r a  - -9 

1; 56.04 E l ] .  But where  n e i t h e r  t h e  a c c o u n t i n g  r e p o r t s  n o r  t h e  

e x i s t i n g  e v i d e n c e  d i s c l o s e  a  p r o p e r  purpose  f o r  an e x p e n d i t u r e ,  w e  

d i s a l l o w .  

T h e  i tern toward which t h e  p l a i n t i f f s  d i r e c t  t h e i r  j o i n t  motion f o r  

summary judgment arc shown on the f o l l o w i n g  1 3  l i s t s ,  t a k e n  v e r b a t i m  

from the motion.  We have n o t e d  o u r  r u l i n g s  o p p o s i t e  each  item. 

LIST 1. l ieport  of  'larch 28 ,  1929,  S t a t emen t  No, 1, 
1) isburserwnts  f o r  B l a c k f e e t  and Gros Ven t r e  p u r s u a n t  
t o  T r e a t y  of October  1 7 ,  1855 (11 S t a t .  657):  

Page 39 l-lardware $ 23,832.92 
Household equ ip .  16,791.24 
Pay ;List. employees 1,555.00 
FLisc. agency expenses  1,949.33 
Agency b u i l d i n g  and r e p a i r s  60,223.49 
>list. b u i l d i n g  m a t e r i a l  6,130.00 
Pay i n t e r p r e t e r s  145.00 
Pay a g e n t s  825.80 
P r e s e n t s  4,712.45 

Denied. 
Dcni ed . 
Granted .  
Granted .  
Granted .  
Denied. 
Granted .  
Granted .  
Denied . 

Page 40 Disbursements  f o r  Craw,  
aannock,  e tc .  8,953.78 Denied. 

Value  of goods l o s t  on 
"Chippewa" and no t  
r e p  laced 333.62 Denied. 

U n c o l l e c t e d  b a l a n c e  from 
a g e n t s  33 .91  Denied. 

F u l f i l l i n g  t r e a t y  with 
K ans as .80 Denied. 

Article 9 of t h e  T r e a t y  of 1855 r e q u i r e d  t h e  e x p e n d i t u r e  a n n u a l l y  

f o r  t e n  y e a r s  o f  $20,000 "for such  u s e f u l  goods and provisions, and 



32 Ind.  C1. Coma, 65 108 

o the r  a r t i c l e s  as  t h e  P r e s i d e n t ,  a t  h i s  d i s c r e t i o n ,  may from t i m e  t o  

time determine. . ." The i tems l i s t e d  on page 39 of t h e  account ing 

rfll)ort f o r  which w e  have denied summary judgmsnt prima f a c i e  f a l l  i n t o  

the ciitcgor)l of "useful  goods ," e t c .  The d e n i a l  cf summary judgment, 

o f  roursc ,  is without  p r e jud i ce  t o  t he  r i g h t  of t h e  p l a i n t i f f s  a t  a 

t r i a l  on t h e  mer i t s  t o  prove, i f  they can, t h a t  any of t h e s e  expendi tures  

w a s  ; ~ c t u a l l y  f o r  agency purposes o r  otherwise iaproper. 

A r t i c l e  10 of t;le Treaty contemplated t h e  prov is ion  of voca t i ona l  

t r a i n i n g ,  cducntCon, "and i n  any o t h e r  r e spec t  promoting. . . c i v i l i z a t i o n  

and c h r i s t i a n i z a t i o n "  of t h e  p l a i n t i f f s .  Thus i t  au thor ized  t h e  use of 

t re i l ty  funds t o  h i r e  t c a c l ~ e r s  and s i m i l a r  employees  and t o  b u i l d  s c h o o l -  

houses and o the r  st ruc turcs  f o r  educa t iona l  purposes. But i t  d id  no t  

i ~ut l ior i zc  t h e  Government t o  charge tile I n d i a n s  f o r  i t s  gene ra l  agency 

expenses. Sioux Tr ibe  v. United S t a t e s ,  105 C t .  C1 .  725, 797 (1946) .  

I n  p i ~ s s i n g  upon t h e  remaining item on page 39, i n  L i s t  1, w e  have 

followed t h e  r u l e  of Sioux ( 1 0 5  C t .  C1. a t  802), which pu ts  t h e  duty on 

the defendant s o  t o  s e t  up i t s  accounts t h a t  t he  Court o r  Commission 

can t e l l  what p a r t  went f o r  proper and what p a r t  f o r  improper purposes. 

No one can tell i n  t he  case of t h e  items we disallow, 

1 3 ; 1 ; y  40 of t h e  account ing r epo r t  of March 28, 1929, is a s ta tement  

o f  t he  d i spos t i on  of t h e  t o t a l  funds ($415,000) appropr ia ted  by Congress 

d u r i n g  the  p e r i o d  1857 t o  1866 under  the heading " ~ u l f i l l i n g  Treaty w i th  

Blackfeet  Indians." The s ta tement  does no t  purpor t  t o  be l imited t o  dis- 

bursements for  t h e  b e n e f i t  of t h e  13lackfeet, See page 36 of 1929 r e p o r t ,  

and no te  (a)  on page 39. The only  po r t i on  of t h e  total on page 40 d ~ i c h  the 
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Government c o n t e n d s  i t  s p e n t  f o r  t h e  b e n e f i t  o f  t h e  Blackfeet, Blood ,  

P i e g a n  and Gros V e n t r e  T r i b e s  ($399,993.79)  is i n c l u d e d  i n  S t a t e m e n t  

No. 1 on page 39. S t a t e m e n t  No. 1 a l s o  a c c o u n t s  f o r  a d d i t i o n a l  f u n d s  

n o t  a p p r o p r i a t e d  unde r  t h e  h e a d i n g  " ~ u l f i l l i n g  Treaty  w i t h  B l a c k f e e t  

I n d i a n s . "  5;rc deny t h e  p l a i n t i f f s '  mot ion  t o  d i s a l l o w  t h e  items t o  which 

i t  o b j e c t s  o n  page 40 ,  f o r  t h e  r e a s o n  t h a t  t h e  Government has n o t  

c l a imed  c r e d i t  f o r  them. 

S t a t e m e n t  No. 1 shows a g r and  t o t a l  of $430,057.60 as expended f o r  

the b e n e f i t  o f  t he  I % l a c k f e e t  and Gros Ven t r e s  unde r  the 1855  T r e a t y .  

$15 ,659 .04  of t h a t  sum, however ,  r e p r e s e n t s  a d o u b l e  c h a r g e  a g a i n s t  t h e  

I n d i a n s ;  and $5 ,863 .27  r e p r e s e n t s  e x p e n d i t u r e  o f  t h e  ~ n d i a n s '  own 

m i s c e l l a n e o u s  r e c e i p t s .  See pages  37-35 and 40 of t h e  March 28, 1929 ,  

r e p o r t .  The a c t u a l  amount c l a imed  b y  t h e  Government t o  have  b e e n  s p e n t  

o u t  of Government f u n d s ,  t h u s ,  is $408,535.29.  The d e f e n d a n t ' s  maximum 

l i a b i l i t y  under  A r t i c l e s  9  and  1 0  of t h e  t rea ty  was $350,000. The e x c e s s  

e x ~ e n d i t u r e ,  amoun t ing  t o  $58 ,535 .29 ,  was used  as an  o f f s e t  i n  B l a c k f e e t  

N a t i o n s  v .  U n i t e d  Sta tes ,  81 C t .  C 1 .  1 0 1 ,  137  (1935) .  A c c o r d i n g l y ,  

t h e  sum o f  t h e  items marked " ~ r a n t e d , "  a b o v e ,  r e p r e s e n t s  a s h o r t a g e  i n  

t h e  d e f e n d a n t ' s  o b l i g a t o r y  e x p e n d i t u r e s  unde r  t h e  T r e a t y  of Oc tobe r  1 7 ,  

1855. Summary judgment  i n  f a v o r  of t h e  p l a i n t i f f s  i n  Docket N O .  279-C 

w i  11 i n c l u d e  $64 ,698 .62  f o r  t h e  1855  T r e a t y  s h o r t a g e .  

LIST 2 .  R e p o r t  of ?far& 28, 1929,  S t a t e m e n t  No. 1 0 ,  
D i sbu r semen t s  f o r  B l a c k f e e t  p u r s u a n t  t o  
Agreement o f  J u n e  10, 1896 (29  S t a t .  353): 

Page  96 Hardware 
Household  e q u i p .  
Pay of mechanics  

$ 15,582.68 Denied. 
l 3 , 3  7 1.06 Denied.  
3 6 , 8 4 7 . 1 4  Denied. 
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Pay of  misc.  employees $ 81,113.12 Denied. 
Misc. agency expenses 29,947.90 Granted. 
Agency bu i ld ing  and r e p a i r s  28,556.84 Denied. 
Misc. bu i ld ing  m a t e r i a l s  18,931.97 Denied. 
Shop equip.  1,456.44 Denied. 
Pay Indian Po l i ce  249.13 Granted. 
Pay fanners  28,370.99 Denied. 

Expenses of surveying 
and a l l o t t i n g  502,39* Granted. 

; 'Ow-half t h e  d i f f e r e n c e  between $5,039.43 and $6,044.21, 
a s  A r t i c l e  V I  of  the  Agreement r equ i r e s  the Government 
t o  pay one-half  t h e  survey costs.  

Pagc 97 Disburscmcnts f o r  
o t h e r  Indians  82.97 Granted. 

Thc 1896 Agreement provided f o r  t h e  payment by t h e  United S t a t e s  t o  

t-hcb Blackfeet of tht, sum of $l,5OOyOOO, i n  i n s t a l lmen t s ,  as cons ide ra t i on  

l o r  a land ce s s ion .  A r t i c l e  I1 s t a t e d  i n  p a r t :  

Such sunis [ t h e  annual i n s t a l lmen t s  of $150,000.00 
cach] ,  o r  s o  much thereof  a s  may be necessary i n  any 
one year ,  s h a l l  be expended i n  t h e  purchase of  cows, 
b u l l s ,  and o t h e r  l i v e  s t ock  [ s i c ] ,  goods, c lo th ing ,  
subs i s t ence ,  a g r i c u l t u r a l  implements, i n  providing 
employees, i n  t h e  educat ion of  Indian ch i l d r en ,  i n  
procuring medicine and medical a t tendance,  i n  t h e  
c a r e  and support  of t h e  aged, s i c k ,  and in f i rm,  and 
of h e l p l e s s  orphans,  i n  t h e  e r e c t i o n  and keeping i n  
r e p a i r  of  such new agency and school  bu i l d ings ,  m i l l s ,  
b lacksmith,  c a rpen t e r ,  and wagon shops a s  may be necessary,  
i n  a s s i s t i n g  the Indians  t o  b u i l d  and keep i n  r e p a i r  t h e i r  
llouscs, i nc lo se  and i r r i g a t e  t h e i r  farms, and i n  such 
o t h e r  ways a s  may bes t  promote t h e i r  c i v i l i z a t i o n  and 
improvcrncn t . 

lhdcr t he  1855 Treaty,  supra ,  L i s t  1, t h e  United S t a t e s  assumed 

the o b l i g a t i o n  of genera l  admin i s t r a t i on  and law enforcement on t h e  

Blackfeet  Reservat ion.  Sioux Tr ibe  of Ind ians  v. United States,  105 C t .  

Cl. 725, 795, 64 F. Supp. 312, 328 ( 1 9 4 6 ) .  A cons t ruc t i on  of the 1896 Agree- 

ment a s  superseding t h a t  t r e a t y  s o  a s  t o  au tho r i ze  t h e  Government t o  
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use. funds due t h c  Indians  f o r  the  purposcL of discharging its own p r i o r  

o b l i g a t i o n s  would v i o l a t e  t he  rule t h a t  doubtful  express ions  i n  I n d i a n  

agreements a r e  t o  be reso lved  most favorably t o  the Indians .  G r p c n t e r  

Shaw, 280 U. S. 363 (1930); Marlin v. Lcwallen, 276 U. S. 58, 64 V* - 

(1928); Standing Rock Sioux T r ibe  v. United S t a t e s  182 C t .  C 1 .  813 (1968);  

c f .  Menminee Tr ibe  v. United S t a t e s ,  391 U.S. 404 (1968); Squire v. - - 
Capoeman, 351 U.S. 1 (1956);  Choctaw Nation v. Unitcd S t a t e s ,  119 U.S. 

1 (1886); Worcester v. Georgia,  31 U.S. (6 P e t  .) 515, 582 (1832). 

Accordingly,  we d i s a l l ow  the  i tem f o r  pay of po l ice .  

The 1896 Agreement s i m i l a r l y  does not  authorize payment of  misce l -  

laneous agency expenses ou t  of amounts due t o  the Indians .  

The o t h e r  i tems l i s t e d  on page 96,except that f o r  surveying and allotting, 

f a l l  w i th in  t h e  l i t e r a l  meaning of the  terms "goods ," "providing employees , I 1  

and " e r e c t i o n  and . . . r e p a i r  of . . . bui ldings"  r e c i t e d  i n  t h e  Agree- 

ment. They w i l l  no t  be disal lowed upon motion Lor summary judgment. 

Under t h e  r u l e  of ejusdern g e n e r i s ,  however, t h e  genera l  words fol lowing 

s p e c i f i c  words i n  an enumeration must be i n t e r p r e t e d  as  embracing only 

o b j e c t s  s i m i l a r  i n  n a t u r e  t o  those  named i n  the  preceding s p e c i f i c  

words. 2 J. Su thcr land ,  S t a t u t o r y  Construct ion 54909 (3d ed. ,  F. 

IIorack, Jr . ,  1948). Thus, t h e  expendi tures  f o r  goods, employees, and 

agency bu i l d ings  w i l l  be disal lowed i f  a t  t h e  t r i a l  the  Government does 

no t  show some reasonable  connect ion between them and t h e  purposes of 

spending s p e c i f i c a l l y  au thor ized  i n  A r t i c l e  11. 
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In f u l f i l l m e n t  of A r t i c l e  I1 of the 1896 agreement Congress appropri- 

ntcd only t h e  exact amount of i t s  obl iga t ion  of $1,500,000 (see 1929 

accounting repor t ,  page 97,  item ( c ) ,  and page 99, item (a)) .  Consequently, 

cxpcnditurc of any port ion of t he  appropriat ion f o r  Indians o the r  than the 

p l a i n t i f f s  was improper. The amount of $82.97 shown in item i g )  on page 

97 of thc 1929 accounting repor t  a s  d i sbursed  f o r  the  b e n e f i t  of Rocky 

nay's ihnd of Chippcwa Indians w i l l  be disallowed. 

Art i c l c  11 furthcr provided: 

. . . any surplus t h a t  may remain from any annual 
payment provided f o r  here in ,  s h a l l  a l s o  be placed 
i n  the United S t a t e s  t reasury  t o  the  c r e d i t  of s a i d  
Indians, and s h a l l  bear  i n t e r e s t  a t  the rate of four  
per ccntum per annum. 

'Sherc was i n  f a c t  

Reservation 4XFund." 

t o  diminish t h i s  fund. 

for lost i n t e r e s t .  Un 

a  surp lus ,  which went t o  establish t he  "Blackfeet 

The improper expenditures discussed above served 

Accordingly, the  p l a i n t i f f  is e n t i t l e d  t o  recover 

i t e d  S t a t e s  v. Blackfeather,  155 U.S. 180 (1894); 

Tc-Moak Bands of Western Shoshone Indians  v. United S t a t e s ,  Docket 

326-A, 23 Ind. C 1 .  Comm. 70, 84 (1970); Seneca-Cayuga Tribe V. 

United S t a t e s ,  Dockets 341-A, e t  a l . ,  26 Ind. C1. Comm. 625, 632- 

633 (1971); - c f .  Peoria Tribe v. United S t a t e s ,  390 U.S. 468 (1968). In t e re s t  

a t  t h e  ra te  of 4 percent per annum until the date of payment of the final 

judpcnt w i l l  be allowed frum the  c lose  of each f i s c a l  year  a s  t o  improper 

cxpcnditures made i n  t h a t  year  from 1896 t r e a t y  appropr ia t ions  o r  frum 

the  Blackfeet 4X Fund. Disbursement Schedules Kos. 7 and 8 a t  pages 105 

to 117 of the 1929 accounting repor t  show t he  f i s c a l  years  i n  which the  



32 Ind.  C 1 .  Corn. 65 

d i s a l l o w e d  disbursements  o c c u r r e d .  

We canno t  p i n p o i n t  t h e  d a t e  of  t h e  unauthor ized  expenditures f o r  

the  benefit of the Rocky Boy Chippewas, excep t  t h a t  i t  w a s  i n  1910 o r  

I n t e r .  See 1929 Accounting Repor t ,  p .  89. Following t h e  famil iar  r u l e  

t h a t  a n  account w i l l  be c o n s t r u e d  most s t r o n g l y  a g a i n s t  t h e  trustee,  w e  

allow 4 percent i n t e r e s t  on t h e  $82.97 Rocky Boy i tem from and a f te r  

June  30, 1910. 

A r t i c l e  VI of t h e  Agreement prov ided  f o r  t h e  I n d i a n s  and the  

Government t o  pay e q u a l  s h a r e s  of t h e  expenses of  su rvey .  The account 

shows t h a t  t h e  I n d i a n s  p a i d  $1,004.78 more than  tile Government. The 

d e f e n d a n t  w i l l  b e  charged f o r  h a l f  t h a t  amount. There i s  no p r o v i s i o n  

f o r  payment of i n t e r e s t  under  A r t i c l e  V I .  

Summary judgment i n  f a v o r  of  t h e  p l a i n t i f f s  i n  Docket 279-C w i l l  

i n c l u d e  $30,782.39 f o r  a s h o r t a g e  i n  f u l f i l l m e n t  of t h e  ~ o v e r n m e n t ' s  

f i n a n c i a l  o b l i g a t i o n s  under  t h e  1896 Agreement, p l u s  i n t e r e s t  as above 

s p e c i f i e d .  

LIST 3. Repor t  of Feb rua ry  26 ,  1964,  
i l i sbursements  f o r  B l a c k f e e t  pu r suan t  t o  
Agreement of  June  10, 1896: 

Page 4 Carried t o  Surp lus  $ 55.22 Granted .  

Page 7 Iiardware, g l a s s e s  15.97 Denied. 

By the provision of A r t i c l e  I1 q u o t e d  above on page 1 1 2 ,  unexpended 

b a l a n c e s  of t h e  appropr ia t ions  t o  f u l f i l l  the 1896 Agrement were 
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required t o  be placed i n  the  Blackfeet Reservation 4% Fund. Accord- 

i n g l y ,  i t  was improper t o  ca r ry  the  $55.22 item t o  surplus.  Although 

the surplus warrant f o r  t h i s  sum was not  drawn u n t i l  May 2 ,  1951, the  

balance exis ted  i n  the  t r easu ry  s ince  June 30, 1927, a t  which time i t  should 

hnvc been placed i n  t h e  Blackfeet Reservation 4% Fund. I n t e r e s t ,  there-  

fore, will be allowed from the  e a r l i e r  da te ,  

Summary judgment for the  "hardware, glasses" item w i l l  be denied, 

without prejudice t o  the p l a i n t i f f s '  again asking judgment if the  

defendant f a i l s  a t  t r i a l  t o  connect t h i s  item with 1896 Agreement purposes. 

An addi t ional  sum of $55.22, plus interest as  above indica ted ,  

w i l l  bc included i n  thc  summary judgment f o r  f u r t h e r  unauthorized 

cxpcnditure under the  1896 Agreement. 

The reference i n  L i s t  3 t o  page 132 ac tua l ly  r e f e m t o  the  March 28, 

1929,  r e p o r t ' s  account of disbursements made for t he  bene f i t  of t h e  

Blackfeet I n d i a n s  under the  act  of March 1, 1907 (c.  2285, 34 S t a t .  

1015). Accordingly the items w i l l  b e  considered under List 4 below. 

1,IST 4 .  Report of July 16, 1969, Statement No. 7, 
Disbursement fo r  Blackfeet pursuant t o  
Act of March 1, 1907: 

Page 58 Agency Buildings $ 6.00 Granted. 

]'age 59 c a r r i e d  t o  surp lus  8.41 Granted. 
Reimbursed U.S. (25 U.S.C. 1,270.00 Denied. 
145) 
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Page 132, 1929 r epo r t  [ t r a n s f e r r e d  from L i s t  31 : 

hlisc . agency expense 
liardware 
IIouschold equip.  
Pay Misc. employees 

2,202.98 Granted. 
2,310.42 Granted.  

112.31 Granted . 
228.37 Granted. 

The act of March 1, 1907 (c .  2285,  34 S t a t .  1015, 1035, 1038) authorized 

t h e  expendi ture  of t r i b a l  funds f o r  the  cons t ruc t ion  and maintenance of  

i r r i g a t i o n  d i t ches ,  t h e  purchase of stock c a t t l e ,  horses,  and farming 

implements, and i n  t h e  Indians' education and c i v i l i z a t i o n .  No connect ion 

i s  shown between any of t h e  d i s a l l o w e d  items and such purposes. The 

A c t  does n o t  a u t h o r i z e  the  cspendi tu rc  o f  f unds  f o r  agency bu i ld ings  

nor contcmplate t r a n s f e r r i n g  funds t o  surplus .  On the  o the r  hand, 

i t  c l e a r l y  does contcmplate  reimbursement of t he  Un i t ed  S t a t e s  f o r  sur -  

veying and land c l a s s i f i c a t i o n .  Accordingly, the item of $ 1 , 2 7 0  is  

proof aga in s t  a  mot ion f o r  summary judgment, wi thou t  p re jud ice  t o  t h e  

p l a i n t i f f s '  r i g h t  under t h e i r  t h i r d  exception t o  show a t  t r i a l  on t h e  

m e r i t s ,  i f  they c a n , t h a t  t he  disbursement w a s  improper. 

Summary judgment w i l l  be ordered f o r  a t o t a l  of $4,868.49 

r ep re sen t i ng  funds misappl ied under t he  1907 a c t  a s  ind ica ted  above. 

The ques t ion  of i n t e r e s t  payable on f l ~ n d s  governed bv t he  1907 

act is discussed i n  P a r t  X I  of t h i s  o p i n i o n .  
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IaTST 5. Report  of  J u l y  1 6 ,  1969,  S t a t e m e n t  No. 1, 
Disbursements  f o r  B l a c k f e e t  p u r s u a n t  t o  
Ac t s  o f  March 3 ,  1883 and J u n e  13,  1930: 

Page 7  Agency b u i l d i n g  $ 2,532.88 
Pav farm l a b o r  317.50 
Au tos ,  v e h i c l e s  17,163.52 
Hardware, g lass ,  e t c .  2 ,130.92 
Household equipment 2,700.14 

Page  8 Pav b l a c k s m i t h  $ 2,039.25 
blisc . agency expense  10 ,715.45  
Music i n s t r u m e n t s  f o r  agency 176.13  
Pay of fzrmers 8,619.71  
Pay f i e l d  mat ron  340.19 
Pay range  r iders 24 ,089.11  
Pav a u c t i o n e e r s  50.00 
Pay  b u t c h e r s  4 ,078.00  
Pay c a r p e n t e r s  2 ,353.85  
F a y  c l e r k s  9 ,731.36  
Pay cooks 408.50 
Pay e n g i n e e r s  1 ,247.50  
Pay f o r e m a n  434.00 
Pay h e r d e r s  705.32 
P a y  i n t e r p r e t e r s  5 .00  
Pay l a b o r e r s  20,102.46 

Fagc 9 Pav l a b o r e r s  ( t r e s p a s s )  
Pay l i n e  r iders 
Pay mechanics  
Pay  s t ab lemcn 
Pay s t e n o s  
Pay s tockmen 
Pay t e a m s t e r s  
Pay t r u c k  d r i v e r s  
Pay watchman 
U n i d e n t i f i e d  i t e m s  

Gran ted .  
Gran ted .  
Granted  . 
Gran ted .  
Gran ted .  

Denied .  
Gran ted .  
Gran ted .  
Denied .  
Gran ted .  
Denied .  
Denied .  
Denied .  
Denied .  
G r a n t e d .  
G r a n t e d .  
G r a n t e d .  
Gran ted .  
Denied .  
Gran ted .  
G r a n t e d .  

Denied .  
Denied .  
Gran ted .  
Denied .  
Gran ted .  
Denied .  
Gran ted .  
Gran ted .  
Gran ted .  
Gran ted .  

The f o r e g o i n g  items are from t h e  B l a c k f e e t  I n d i a n  Moneys, P r o c e e d s  

o f  Labor (INPI,) f u n d ,  No s p e c i a l  r u l e s  s - l ; ~ l y  t o  t h i s  f u n d ,  s u c h  a s  

p r c v a i l  r ~ n d c r  t h e  1896 agreement  and t h e  1907 s t a t u t e ,  s u p r a .  E x p e n d i t u r e s  

from t h e  KMPI, f und  are governed by t h e  a c t  of March 2 ,  1887 ,  as amended, 

25 U.S.C. 5 155 ( i 9 7 0 ) ,  which r e q u i r e s  mere ly  t h a t  t h e y  b e  f o r  t h e  
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" b e n e f i t "  o f  t h e  I n d i a n s .  G u i d e l i n e s  f o r  t h e  p r o p r i c t l r  L J , ~  e x p e n d i t u r e s  

unde r  t h e  general  s t a n d a r d  o f  I n d i a n  b e n e f i t  a r c  e s t a b l i s h e d  by d e c i s i o n s  

o f  t h e  C o u r t  of  C l a ims  and t h i s  Commission. 

A d m i n i s t r a t i v e  e x p e n s e s  of t h e  United S t a t e s  I n d i a n  Agency a r e  

n o t  p r o p e r  o b j e c t s  f o r  t h e  e x p e n d i t u r e  o f  t r i h < l l  t r u s t  f u n d s .  S i o u x  

T r i b e  v .  U n i t e d  S t a t e s ,  105 C t .  C 1 .  7 2 5 ,  783 ,  6 4  F.  Supp .  312,  3 2 2 ,  ( 1 9 4 6 ) ;  

Rogue K i v ~ l r  T r i b e  v .  U n i t e d  S t a t e s ,  105 C t .  C 1 .  490 ,  5 5 1 ,  04  F .  Supp.  

339, 343-44 ( 1 9 4 6 ) ;  Scrninolc  N a t i o n  v .  United S t a t e s ,  102 ( : t .  C1. 565, 

624 ,  626,  c e r t .  d en .  326 U.S.  719 ( 1 9 4 5 ) .  S i o u x  l i s t s  t h c  f o l l o w i n g  

i terns among t h i s  c a t e g o r y  of  i l l i c i t  expcndi t u r c i :  piiv of r n ~ s c c l l n n c o u s  

agency  r m p l o y e e s ,  i n c i d e n t a l  agency  e x p e n s e s ,  agency b u i l d i n g s  and 

r e p a i r s ,  b u i l d i n g  m a t e r i a l ,  a u t o m o t i v e  r e p a i r s  a n d  m a i n t e n a n c e ,  a u t o -  

m o b i l e s ,  motor  t r u c k s ,  pay o f  a g e n t .  Moreover ,  the Government has  t h e  

bu rden  of making a p r o p e r  a c c o u n t i n g ;  where  i t  does  n o t  a f f i r m a t i v e l y  

show t h a t  a n  e x p e n d i t u r e  was f o r  t h e  t r i b e ' s  b e n e f i t ,  as i n  t h e  case 

of  t h e  " u n i d e n t i f i e d  i t e m s "  and  t h e  s a l a r i e s  of  severa l  c l3sse . s  o f  

e m p l o y e e s ,  w e  must  d i s a l l o w .  See  105 C t .  C 1 .  a t  7 8 2 ,  802. T h e  i t e m s  

i n  l i s t  No. 5 above ,  w h i c h  w e  have  marked "Granted" a l l  a p p e a r  i n d i s -  

t i n g u i s h a b l e  f rom t h o s e  d i s a l l o w e d  i n  S i o u x .  See a l s o  Quapaw T r i b e  v .  

Un i t ed  S t a t e s ,  128 C t .  C 1 .  45,  54-79, 120 F .  Supp. 283,  288-304 ( 1 9 5 4 ) .  

We have  d e n i e d  t h e  mo t ion  f o r  summary judgment  on a l l  i t e m s  

which  a p p e a r  t o  b e  c o n n e c t e d  w i t h  t h e  t r i b a l  h e r d  o r  o t h e r  e n t e r p r i s e  

f o r  wh ich  t h e  d e f e n d a n t  may b e  r e q u i r e d  t o  p r o d u c e  r e c o r d s  u n d e r  P a r t  

VTII of t h i s  o p i n i o n .  The d e n i a l  is w i t h o u t  p r e j u d i c e  t o  p l a i n t i f f s '  

r i g h t  t o  a g a i n  c h a l l e n g e  t h e s e  items a f t e r  t h e  Government h a s  had  a n  

o p p o r t u n i t y  t o  comply w i t h  P a r t  VIII .  
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I n  t h e  absence  of  a t r e a t y  o r  s t a t u t o r y  o b l i g a t i o n  r e s t i n g  on t h e  

Uni ted  S t a t e s ,  e x p e n d i t u r e s  by i t  f o r  e d u c a t i o n  appea r  a  p r o p e r  u s e  

o f  t r u s t  funds .  Accord ing ly  w e  deny t h e  motion a s  t o  t h e  pay o f  f a r m e r s  

( i . e . ,  i n s t r u c t o r s  i n  f a r m i n g ) .  Cf. Sioux ,  s u p r a ,  105 C t .  C 1 .  a t  

797-800. 

T h e  order f o r  summary judgment w i l l  c o n t a i n  a  f u r t h e r  sum of 

$82,587.99 f o r  improper e x p e n d i t u r e  of IMPL funds .  The f i n a l  award 

w i l l  i n c l u d e  i n t e r e s t  on t h i s  amount a t  t h e  r a t e  of  4% p e r  annum, 

commencing J u l y  1, 1930,  f o r  improper  d i sbur semen t s  made b e f o r e  t h a t  

d a t e ,  and commencing on t h e  d a t e  of wi thd rawa l  from t h e  t r e a s u r y  f o r  

improper d i sbur semen t s  made t h e r e a f t e r .  See  25 U.S.C. §161(b). The 

l i a b i l i t y  of t h e  Uni ted  S t a t e s  f o r  f a i l i n g  t o  make t h e  IMPL fund pro- 

d u c t i v e  between 1883 and 1930 is  d i s c u s s e d  i n  P a r t  X I  o f  t h i s  o p i n i o n .  

LIST 6 .  S ta t emen t  No. 2:  

Page 1 0  Amounts unaccounted f o r  by:  

F.K. S t o n e  $ 1.70 Gran ted .  
A .E .  NcFa t r idge  68.25 Gran ted .  

Although the p l a i n t i f f s  have n o t  s p e c i f i e d  t h e  f o l l o w i n g  i t e m s  

i 11 t h c  i r memorandum, t h e  Government ' s  admiss ions  i n  f o o t n o t e s  ( f )  

and (11) to Sta temen t  No. 2 leave no p o s s i b i l i t y  of  s a t i s f a c t o r y  exp lana -  

t .ion : 

T r a n s f e r r e d  t o :  

" Ind ian  Moneys, P roceeds  of Labor ,  
C o l v i l l e  I n d i a n s ,  washington" $620.92 

"Miscel laneous  R e c e i p t s ,  
C l a s s  11" 

Accordingly  the p r e c e d i n g  two i t e m s  w i l l  b e  i n c l u d e d  a l o n g  w i t h  
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t h e  amounts unaccoun t ed  f o r  by S t o n e  and XcFa t r i dge  i n  t h e  $693.47 t o  

b e  added t o  t h e  summary judgment  i n  p l a i n t i f f s '  f:tvor f o r  d i s a l l o w e d  

e x p e n d i t u r e s  i n  S t a t e m e n t  No. 2 .  The p l a i n t i f f s  art? e n t i t l e d  t o  4% 

y e a r l y  i n t e r e s t  on  t h i s  sum commencing on J u l y  1, 1930,  o r  i n  t h e  case 

of l a t e r  d i s b u r s e m e n t s ,  on t h e  d a t e  of w i  tl-tdrawal from t h e  Treasury. 

LIST 7. S t a t e m e n t  S o .  3: 

Page 1 3  Reinbursed  t o  U. S .  
( 2 5  C.S.C. 5 1 4 5 )  $ 1,012.09 Denied. 

Note  ( d )  t o  S t a t e m e n t  X O .  3 s t a t e s  t h a t  t h i s  d i sbu r se inen t  of  

i n t e r e s t  on t h e  I ? P L  f u n d  " r e p r e s e n t e d  implement  nnd seed  p u r c h a s e s  f o r  

t h e  B lackfee t  T r i b e  f rom r e i m b u r s a b l e  a p p r o ~ r i a t i o n s  w h i c h  h a d  not  been  

r e p a i d  b y  t h e  t r i b e . "  Such  ,m e x ~ e n d i t u r c  i s  not  imprope r  on i t s  f a c e ;  

and t h e  p l a i n t i f f s  have s u ~ p l i e d  no evidence,  b y  a f f i d a v i t  o r  o t h e r w i s e ,  

to s l i o w  why summary judgment  s h o u l d  b e  g r a n t e d  d i s a l l o w i n g  i t .  

L IST  8. Repo r t  of . Ju ly  1 6 ,  1969,  Statement No. 1 7 ,  
Disbursement  f o r  B1:ickfeet p u r s u a n t  t o  
Acts  o f  :.larch 13 ,  1 9 2 4 ,  August  1 2 ,  1935,  and 
J u n e  20 ,  1936:  

Page 88 i jardware,  g l a s s  
Pay of  c a r ~ e n t e r  
K s c .  agency 
l t isc.  b u i l d i n g  m a t e r i a l  
Yoving b u i l d i n g s  
Pay game warden  
Pay s t e n o s  
Pay I n d i a n  a s s i s t a n t s  
Pay laborers  

Denied .  
Denied .  
G r a n t e d .  
Denied .  
Denied .  
Denied. 
Denied.  
Denied.  
Denied .  

S t a t e m e n t  1 7  l ists d i s b u r s e m e n t s  f rom t h e  I n d i a n s  ' $622,465.57 

r e c o v e r y  i n  B l a c k f e e t  N a t i o n s  v. Uni t ed  S t a t e s ,  81 Ct. C1. 101 

( 1935 ) ,  and f rom t h e  i n t e r e s t  t h e r e o n .  They w e r e  all i n c u r r e d  i n  



f i s c n l  year  1937 and succeeding years. The cons t i t t i t i o n  of t h e  Blackfeet 

Tribe of t h e  Blackfeet  Ind ian  Reservat ion,  adopted under a u t h o r i t y  of  

the I n d i a n  Reorganization Act (25 U.S.C. 54461-479) cam i n t o  f o r c e  o n  

December 13, 1935. The rea f t e r  t h e  t r i b e  had the power "to prevent  the .  , , 

d i s p o s i t i o n  . . . of . . . tribal assets without  the consent of t h e  tribe." 

25 U.S.C. 1476. That the  power was exercised, and r e spec t ed ,  is apparent  

from t h e  annua l  account ing under the TMPL fund (Disbursement Schedule No, 1, 

pages  15-33 of t h e  J u l y  1 6 ,  1969,  accounting r e p o r t ) .  The flagrant 

conversions of t h e  Ind i ans '  moneys to t he  use of t h e  Federa l  Government 

which w e  have commented upon and disal lowed under  List 5 ,  above, ended 

w i t h  t h c  f i s c a l  ycnr  1935. 

A J o i n t  R e s o l u t i o n  of June  2 0 ,  1936 (c .  6 4 9 ,  49 S t a t .  1568), pro- 

v ided  f o r  an $85.00 p e r  c a p i t a  d i s t r i b u t i o n  from the judgment fund t o  

the B l a c k f e e t ,  Bloods, and P i e g a n s ,  and t h a t  t h e  remainder of their 

share s h o u l d  "be avai lable  f o r  d i spoot ion  by t h e  tribal counc i l  of 

-;aid I n d i a n s ,  ~ i t i ~  t h e  approva l  of t h e  Secretary of t h e  I n t e r i o r ,  i n  

accordance w i t h  t h e  c o n s t i t u t i o n  and bylaws of the Blackfeet Tribe of 

Lht>  d l n c k f e e t  I n d i a n  Reservat ion."  Another J o i n t  Reso lu t ion  of the 

same date ( c .  650, 49 S t a t .  1568) provided for complete per capita 

d i s t r i b u t i o n  of t h e  Gros Ventre share of t h e  judgment,  

In the context  of t h e  e n t i r e  accounting of t h i s  fund,  contained 

in Part I f  of t h e  J u l y  1 6 ,  1969, report, w e  are unable t o  s a y  t h a t  any 

of  t h e  chal lenged expenditures, save t h e  $1.70 for "Miscellaneous agency 

expenses ," is prima fac ie  improper. 
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Both t h e  1888 and t h e  1896 Agreements (25 S t a t .  113,  29 S t a t .  350) 

provided f o r  t h e  e r e c t i o n  of  b u i l d i n g s  f o r  t h e  t r i b e .  The i t e m s  f o r  

"Hardware, g l a s s ,  o i l s ,  and p a i n t s  , I t  "pay of c a r p e n t e r "  (a subhead under  

" M i l l s  and Shops") , "Miscel laneous  b u i l d i n g  m a t e r i a l  ," "Moving b u i l d i n g s  , I '  

and "Pay of  l a b o r e r s , "  t h e r e f o r e ,  i n  t h e  absence of f u r t h e r  e x p l a n a t i o n ,  

appear  normal expenses  f o r  t h e  upkeep of  t r i b a l  p r o p e r t y .  The pay of  t h e  

game warden a p p e a r s  t o  be  a  s imi lar  expense  f o r  conse rv ing  a n o t h e r  k i n d  of  

t r i b a l  a s s e t .  The items f o r  "Pay of I n d i a n  a s s i s t a n t s "  and "Pay of 

s t e n o g r a p h e r s "  do  n o t  a p p e a r  o u t  of l i n e  w i t h  t h e  b u s i n e s s  r e q u i r e m e n t s  

of a t r i b e  t h e  s i z e  of t h e  B l a c k f e e t ;  perhaps  they  were i n c u r r e d ,  i n  

p a r t ,  i n  c o n n e c t i o n  w i t h  "Council  meet ings  and d e l e g a t i o n s , "  a  $2,604.96 

i t e m  i n  S ta t emen t  No. 1 7 .  

The summary judgment w i l l  i n c l u d e  an  increment  of $1.70 f o r  improper 

e x p e n d i t u r e  from t h e  p roceeds  of t h e  1935 Court  of Claims judgment. The 

$1.70 d i sbur semen t  was made from i n t e r e s t  on t h e  o r i g i n a l  judgment. See  

1969 Accounting Repor t ,  page 98. 

LIST 9. Repor t  of March 28 ,  1929,  S ta t emen t  No. 25, Disbursements  
f o r  Gros Ven t re  and A s s i n i b o i n e  T r i b e s ,  p u r s u a n t  t o  
Agreement of June  1 0 ,  1896: 

Page 305 Hardware 
Household equ ip .  
Pay of  mechanics 
Pay of  misc .  employees 
Agency b u i l d i n g  
Misc. b u i l d i n g  m a t e r i a l  
Shop e q u i p .  
Pay of  f a r m e r s  
Pay o f  i n t e r p r e t e r s  

Denied. 
Denied.  
Denied.  
Denied.  
Denied. 
Denied.  
Denied.  
Denied.  
Gran ted .  
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A r t i c l e  I1 of  t h e  For t  Belknap Agreement of 1896 (29 Stat. 350) 

c o n t a i n s  s u b s t a n t i a l l y  i d e n t i c a l  p r o v i s i o n s t o  t h e  B l a c k f e e t  Agreement 

of t h e  same y e a r .  Our d i s c u s s i o n s  under L i s t s  2 and 3 are a p p l i c a b l e  

h e r e ,  and e x p l a i n  our  grounds f o r  denying t h e  motion as t o  a l l  items 

b u t  one. A t o t a l  of  $9.90 w i l l  be d i sa l lowed  as an a d m i n i s t r a t i v e  

expense of t h e  United S t a t e s .  

I%e e n t i r e  monetary c o n s i d e r a t i o n  of t h e  1896 F o r t  Belknap 

A g r e e m n t ,  $360,000, was d e p o s i t e d  i n  t h e  United S t a t e s  Treasury  on 

July 1, 1898, i n  a lump sum, o u t  of which t h e  S e c r e t a r y  of t h e  I n t e r i o r  

made a l l  disbursements,  while t h e  unexpended b a l a n c e  b o r e  i n t e r e s  t 

a t  t h e  rate of four  p e r c e n t  p e r  annum. Accordingly ,  t h e  p l a i n t i f f s  

a r e  e n t i t l e d  t o  i n t e r e s t  on t h e  d i sa l lowed  i t e m .  The e x a c t  d a t e  n o t  

b e i n g  s u p p l i e d ,  wc presume, under t h e  r u l e  of s t r ic t  c o n s t r u c t i o n  

a g i i n s t  t h e  t r u s t e e ,  t h a t  i t  w a s  made on the f i r s t  day of t h e  1903 

f i s ca l  y e a r ,  i n  which i t  is  schedu led  ( s e e  Disbursement Schedule  

Nu. 9 2 ,  page 313 of 1969 GAO r e p o r t ) .  

LIST 10.  Repor t  of J u l y  1 6 ,  1969, Sta tement  No. 5 .  
Disbursements f o r  Gros Ventre and A s s i n i b o i n e  T r i b e s ,  
pursuant  t o  Agreement of June 10, 1896: 

Page 45 T r a n s f e r r e d  t o  
"opening Ind.  Res. " 108.27 Granted 

The a c t u a l  e n t r y  i n  t h e  accoun t ing  r epo r t  is: 

T r a n s f e r r e d  t o :  

"Opening I n d i a n  Reserva- 
tions (Reimbursable)" ( c )  108.27 
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f s  almost as obscure  as t h e  " u n i d e n t i f i e d  i tems" w e  disal lowed under 

L f s t  5, above. 

Second, t h e  1896 Agreement, which governs the fund from which 

t h i s  clisburscment was made, does n o t  a u t h o r i z e  i t s  use e i t h e r  f o r  

"opening Ind ian  r e s e r v a t i o n s "  o r  f o r  repayment of d e b t s  due t o  the 

Unitcd States.  Cf. Cook County Nat. U a n ~  v. United S t a t e s ,  107 U.S. 

445, 452 (1882) ; 53v3jo T r i b e  v. Unitcd S t a t e s ,  1 7 7  C t .  C1. 365, 368 

F. 2d 279 (1956) ; 25 U. S . C. 5145 (1970--referr ing to funds " a p p l i c a b l e  

t o  use  f o r  reimbursemcnt") . 
Thc summary judgment will include the a d d i t i o n a l  sum of $108.27 

for  misappropr ia t ion  of proceeds of the Fort  Ber tho ld  Agreement of 1896, 

p l u s  i n t e r e s t  thereon a t  t h e  rate of 4 pe rcen t  p e r  y e a r  from 

February 5 ,  1930. 

1,IST 11. Report of March 28, 1929, Statement No. 29, 
Disbursements f o r  Gros Vgntre and t k s i n i b o i n e  T r i b e s ,  
pursuant t o  Act of March 3 ,  1921: 

Page 326 Pay mechanics $ 3,756.06 Granted. 
Pap misc. employees 10,370.88 Granted. 
Pay farmers 6,559.89 9en i  ed. 
Hardware 885.44 Granted.  
Houscnold e q u i p .  95.20 Granted.  
Mist. agency expenses 625.10 Granted. 
Shop equ ip .  4b8.44  Denied. 

The  Act  of Elarch 3 ,  1921  (c. 135, 41  S t a t .  1355), p rov ides  f o r  

g r a n t i n g  c e r t a i n  s c h o o l  s e c t i o n s  w i t h i n  t h e  Fort  Belknap Reserva t ion  

t o  t h e  S t a t e  of Montana, i n  c o n s i d e r a t i o n  of t h e  payment by t h e  United 

S t a t e s  of $5.00 p e r  acre t o  t h e  Ind ians .  The defendan t  placed  t h e  

$5.00 p e r  acre i n  a trust  fund. The cha l lenged  items i n  L i s t  11 



32 I n d .  C1. Comrn. 65 125 

a r e  d i s b u r s e m e n t s  f r om t h i s  f u n d .  S i n c e  t h e  1921  A c t  c o n t a i n s  n o  r u l e s  

f o r  the f u n d ' s  a d m i n i s t r a t i o n ,  t h e  g e n e r a l  g u i d e l i n e s  f o r  I n d i a n  t r u s t  

f u n d s  a p p l y .  We have d i s c u s s e d  t h e s e  g u i d e l i n e s  above u n d e r  L i s t  5 ,  the 

B l a c k f e e t  IMPL fund  e n t r i e s ,  and f o l l o w  them i n  p a s s i n g  upon t h e s e  

i t e m s .  

The summarv judgment  w i l l  b e  i n c r e a s e d  by $15,732.68. The o b l i g a t i o n  

o f  t h e  U n i t e d  S t a t e s  t o  pay i n t e r e s t  upon t h i s  sum, o r  i n v e s t  i t ,  i s  

d i s c u s s e d  i n  P a r t  X I  of t h i s  o p i n i o n .  

LIST 1 2 .  Repo r t  of  J u l y  1 6 ,  1969 ,  S t a t e m e n t  No. 1 0  
D i s b u r s e m e n t s  f o r  Gros V e n t r e  and A s s i n i b o i n e  
T r i b e s ,  p u r s u a n t  t o  A c t  of  Elarch 3 ,  1921:  

Page  68 Agency b u i l d i n g  
Au tos  
Household  e q u i p .  
Pay b l a c k s m i t h  
Misc .  agency  
Misc .  b u i l d i n g  
Pay f a r m e r s  
Pay f i e l d  m a t r o n s  
Pay c l e r k s  
Pay cooks  
Pay e n g i n e e r s  
Pay f i r e m a n  
Pay h a r n e s s  maker 
Pay l a b o r e r s  
Pay millers 
Pay s e p a r a t o r s  
Pay t e a m s t e r s  

$ 43.36 
3,778.35 

226.72 
396. Or) 
327.86 
346.91 

2,390.52 
720.00 

5 ,594 .50  
27.50 

310.50 
26.25 

1 ,074 .33  
1 ,900 .50  

302.00 
112.00  
177 .50  

G r a n t e d .  
G r a n t c d .  
G r a n t e d .  
Denied .  
G r a n t e d .  
G r a n t e d .  
Den i ed .  
G r a n t c d .  
G r a n t c d .  
G r a n t e d .  
G r a n t e d ,  
G r a n t e d  . 
Denied .  
G r a n t e d .  
Denied .  
Denied .  
G r a n t e d  . 

We have  f o l l o w e d  t h e  p r i n c i p l e s  d i s c u s s e d  above  unde r  List 5 i n  

r u l i n g  on t h e  above  items. The d e n i a l  o f  summarv judgment  f o r  pay o f  

b l a c k s m i t h ,  h a r n e s s  maker ,  m i l l e r s ,  and s e p a r a t o r s  i s  w i t h o u t  p r e j u d i c e ,  

p e n d i n g  t h e  d e f e n d a n t ' s  o p p o r t u n i t y  t o  comply w i t h  P a r t  VIII of t h i s  

o p i n i o n .  
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Tota l  d i s a l l o w e d  i n  L i s t  1 2 ,  t o  b e  i n c l u d e d  i n  summary judgment: 

, , $13,479.95. The l i a b i l i t y  of t h e  Un i t ed  Sta tes  f o r  l o s t  i n t e r e s t  on t h i s  

sum is d i s c u s s e d  i n  P a r t  X I  of t h i s  o p i n i o n .  

LIST 13, Repor t  of A p r i l  3 ,  1970,  S t a t e m e n t  No. 1 
Disbursements  f o r  Gros Ven t re  and A s s i n i b o i n e  
T r i b e s ,  p u r s u a n t  t o  A c t s  o f  March 3 ,  1883 and 
J u n e  13 ,  1930 (IMPL Fund):  

Page 6 Agency b u i l d i n g  
Pay farm l a b o r e r s  
Autos 
Hardware,  g l a s s  
Ilousehold e q u i p .  

Page  7 Pay b l a c k s m i t h  
P a y  c a r p e n t e r  
Pay l a b o r  f l o u r  m i l l  
Pay l a b o r  saw m i l l  
P a v  m i l l e r s  
P a y  sawyers  
Misc.  b u i l d i n g  m a t e r i a l s  
Misc.  agency 
P a y  f a r m e r s  
Pay  f i e l d  matron 
Pay r ange  r i d e r s  
Pnv b u t c h e r  
Pay  c l e r k s  
Pay cooks  
Pay e n g i n e e r s  
Pay h a r n e s s  makers 
Yay h e r d e r s  
Pay h o r s e  w r a n g l e r s  
Pay l a b o r e r s  
Pay mechanics  
Pay r a n g e  foreman 
P a y  roundup b o s s e s  
P a y  s tockman 
Pay s u p t .  and a g e n t s  
Pay t e a m s t e r s  

Page 8 U n i d e n t i f i e d  i t e m s  

Page 9 For  B l a c k f e e t  

Gran ted .  
Gran ted .  
Gran ted .  
Gran ted .  
Gran ted .  

Denied .  
Denied .  
Denied.  
Denied .  
Denied .  
Denied .  
Gran ted .  
Gran ted .  
Denied.  
Gran ted .  
Denied .  
Denied .  
G r a n t e d .  
Gran ted .  
Gran ted .  
Denied .  
Denied .  
Denied.  
Gran ted .  
Gran ted .  
Denied.  
Denied .  
Denied.  
Granted  . 
Gran ted .  

Gran ted .  

Gran ted .  

Our r u l i n g s  here a r e  based  on t h e  same p r i n c i p l e s  a p p l i e d  above i n  
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L i s t  5. The f o l l o w i n g  i t ems  merit s p e c i a l  comment: 

"Pay farm l a b o r e r s . "  This appears  i n  t h e  1970 a c c o u n t i n g  r e p o r t  as 

a subhead ing  under " A g r i c u l t u r a l  a i d .  " The e a r l i e s t  

of $1,917.65 occur s  i n  f i s c a l  y e a r  1916. Entries of 

$391.60 o c c u r  i n  1917, 1919,  and 1920,  r e s p e c t i v e l y ;  

en t r y ,  i n  t h e  amount 

$176.75, $63.75, and 

b u t  t h e  i t e m  does  

n o t  a g a i n  exceed n thousand d o l l a r s  u n t i l  1921. E n t r i e s  f o r  t h a t  and 

fo l lowing  f i s c a l  years a r e  as fo l luws  ( s e e  pages 21-27,  1970 r e p o r t )  : 

There  a r e  no e n t r i e s  a f t e r  1925.  Allotment of a lmos t  t h e  e n t i r e  

F o r t  Belknap R e s e r v a t i o n  t o  i n d i v i d u a l  t r i b e s p e o p l e  was r e q u i r e d  by the  

Act  o f  March 3 ,  1921,  s u p r a .  P l a i n t i f f s '  e x h i b i t  20 r e f e r s  t o  a n  agency 

farm. P l a i n t i f f s '  e x h i b i t  57,  page 12621, r e f e r s  t o  a  s c h o o l  farm. We 

have found no r e f e r e n c e  t o  a t r i b a l  farm. But even i f  one e x i s t e d ,  t h e  

i tem f o r  " ~ g r i c u l t u r a l  a i d ,  pay of farm l a b o r e r s "  must b e  d i s a l l o w e d  & 

t o t o ,  s i n c e  t h e  de fendan t  has  not  s p e c i f i e d  what p a r t  of  t h e  $10,282.62, - 
i f  any ,  w a s  expended f o r  t r i b a l  a s  opposed t o  i n d i v i d u a l  o r  government 

b e n e f i t .  See Sioux  Tribe v. Uni ted  S t a t e s ,  105 C t .  C1. 725, 797, 802 (1946). 

"Autos." P l a i n t i f f s '  e x h i b i t s  11, 1 3 ,  1 7  and 21  r e f e r  t o  proposed 

purchases  of  automobi les  from F o r t  Belknap IMPL funds.  A l l  were f o r  u s e  

of Government o f f i c i a l s  . 
We have d e n i e d  t h e  motion f o r  summary judgment on a l l  items which 

appear  t o  be connected  w i t h  t h e  t r i b a l  h e r d  o r  o t h e r  e n t e r p r i s e s  f o r  
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whLch the  defendant may be requited t o  produce records under Part VIII 

of t h i s  opinion. The den ia l  is vithout prejudice t o  plaintiffs' tight 

to again challcngc these items at a l a t er  time. 

The items to be i ~ ~ c l u d c d  in t!le judgment under t h i s  L i s t  13 total 

$61,036.32. In tcrcs t  a t  the rate  of $2 pcr  acfiurc is payable from and 

af ter  . I t ~ l y  I ,  l q 3 0 ,  on t h o s e  disallowed e x p c n d i t u r t ~ s  nadc p r i c r  to that 

d a t e ,  and f ron C ~ I C  t irnt.8 of withc1r;~wal f ron the treasury on subsequent 

di sa lLw~C1 e x p c n t l i ~ t l r c s .  The d e f e n d a n t ' s  liahillty for failurc to invcsL 

the IMPL fund h c t w e m  1583 and 1930 is df~cussed i n  Part  XI of t h i s  o p i n b n  

H. Attornevs '  Ft-c. i n  Courj of C1airr.s I . : t i :<nt ion .  P l a i n t i f f s  state: 

~efcndant's Report of July 16, 1969, page 88, 
discloses a payment of $ G S , 5 6 4 , f l O  for ravccnt of 
attornevs' fees in t h c  Case of illac).fc*ct, c t  af. ,  
Nations v.  United Sta tes ,  81 Ct. C 1 .  101 (1935). 
The Act  of March 13,  1924 ,  4 3  S t a t .  21, 2 2 ,  t h e  
jurisdictional act  under which t?lis claim was 
prosccutcd ,  c l e ~ r l v  l imits  a t tornrvs '  ices to on 
amount not to "exceed $25,000 for  thc Ind ians  

I t  
residing on each rcsptlctivc.  rcservat!on. . . . 
Thc report shows on its facc  an improper cxpen- 
dittrre  o f  S 2 0 , 5 h 4 . 0 0  of pctitioncr fi larkfttct's 
funds  and t h i s  amount should hc returned to  
petitioners' account w i t h  interest. 

Thc d e f c ~ n d a n t  has no ~ c c e p t a b l e  c~pla11. l :  ion fur  the apparently ex- 

cess i vc pavmcn t . 
Both thp  plaintiffs and the Jcfcndact  have overlooked that  the  

$25,001) l i m i t  was rcnoved by t i le Act of Fcbruarv 3 ,  1931 ( c .  101. 46 

S t a t .  1060). The excess of the Meckfcct fee over S25,000 is not s u b j e c t  



32 Znd. C1. C o r n .  65 129 

Fisca l  Year 1920 was d e p o s i t e d  t o  a N i s c e l i a n e o u s  R e c e i p t s  a c c o u n t ,  

i . e . ,  was t r e a t e d  a s  t h e  Government ' s  own money r a t h e r  t h a n  as a t r u s t  

f und .  I n  i t s  answer  t o  E x c e p t i o n  5, f i l e d  h e r e i n  on A p r i l  26 ,  1971 ,  

the d e f e n d a n t  e x p r e s s l y  a d m i t s  l i a b i l i t y  f o r  t h i s  t r a n s a c t i o n .  

The summary judgment  w i l l  i n c l u d e  $39,266.35 t o  r e s t o r e  t h e  

e r r o n e o u s  d e p o s i t .  We r e s e r v e  r u l i n g  on damages f o r  l o s s  of i n t e r e s t  

on t h i s  sum p e n d i n g  f u r t h e r  i n f o r m a t i o n  on whe re  t h e  monevs i n v e s t e d  

i n  t he  B l a c k f e e t  t r i b a l  h e r d  came from. They s h o u l d  be c r e d i t e d  back  t o  

a fund  p a y i n g  t h e  same i n t e r e s t  as t h e  one  t h e y  came o u t  o f .  S e e  

PIenominee T r i b e  v .  U n i t e d  S t a t e s ,  102 C t .  C 1 .  555 (1945 ) .  

D.  A s s i n i b o i n e  S e p a r a t e  Mot ion  f o r  P : ~ r t i a l  Summarv Judgmen t .  The 

F o r t  Hclknnp p l a i n t i f f  a s k s  f o r  p a r t i a l  summary judgment f o r  t h e  

A s s i n i b o i n e  p r o p o r t i o n a t e  s h a r e  of t h e  f o l l o w i n g  d i s b u r s e m e n t s :  

Accoun t i ng  Repo r t  of A p r i l  28 ,  1928 ,  S t a t e m e n t  No. 1 6  
( p .  73) ,  of  D i sbu r semen t s  f o r  A s s i n i b o i n e  and Gros V c n t r e  
I n d i a n s  p u r s u a n t  t o  Agreement r a t i f i e d  May 1, 1888 

Agency b u i l d i n g s  and r e p a i r s  
A g r i c u l t u r a l  a i d  
A t t o r n e y s '  fees 
Hardware ,  g l a s s ,  o i l s  and  p a i n t s  
Household  equipment  
M i s c e l l a n e o u s  agency  e x p e n s e  
M i s c e l l a n e o u s  b u i l d i n g  m a t e r i a l  
Pay of  mechan i c s  
Pay o f  m i s c e l l a n e o u s  employees  

Accoun t i ng  R e p o r t  o f  A p r i l  2 8 ,  1928 ,  S t a t e m e n t  No. 1 
( p .  1 3 ) ,  D i s b u r s e m e n t s  f o r  A s s i n i b o i n e  I n d i a n s  p u r s u a n t  
t o  T r e a t y  o f  Sep tember  1 7 ,  1 8 5 1  

Pay and  e x p e n s e  o f  a g e n t s  and $ 1 ,563 .00  
i n t e r p r e t e r s  

The Aereement  o f  1888 p r o v i d e d  f o r  e x p e n d i t u r e s  f o r  t h e  

G r a n t e d .  
Den i ed .  
G r a n t e d .  
Denied .  
Den i ed .  
G r a n t e d .  
Dcni e d  . 
Den ied .  
Den i ed .  

Den i ed .  

f o l l o w i n g  
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purposes (see A r t i c l e  111, 25 S t a t .  114): 

Purchase of cows, b u l l s ,  and o t h e r  s t ock  
Goods 
Clo th ing  
Subs i s tence  
A g r i c u l t u r a l  and mechanical implements 
Providing employees 
Education of Ind ian  c h i l d r e n  
Procuring medicine and medical a t t endance  
Care and support  of t he  aged, s i c k ,  i n f i rm ,  and 

h e l p l e s s  orphans 
Erec t ion  of such new agency and school  bu i l d ings ,  

m i l l s ,  b lacksmith,  c a rpen t e r ,  and wagon shops as 
may be necessary  

Ass i s t i ng  t h e  Ind ians  bu i l d  houses and i n c l o s e  
t h e i r  farms 

I n  any o t h e r  r e spec t  t o  promote t h e i r  c i v i l i z a t i o n ,  
comfort ,  and improvement 

A s  wi th  t h e  Agreement of 1896, d i scussed  above under L i s t  2 of t h e  

j o i n t  motion f o r  summary judgment, t h e  genera l  words i n  t h e  foregoing 

enumeration must be construed t o  embrace on ly  o b j e c t s  s i m i l a r  i n  n a t u r e  

t o  t h e  s p e c i f i c  words; and a l l  the words, gene ra l  and s p e c i f i c ,  must 

be construed i n  a manner cons i s t en t  wi th  t h e  o v e r a l l  purpose of t he  

Agreement. The l a t t e r  is s t a t e d  thus  i n  t h e  preamble: ". . . t o  

enable  them [ t h e  Ind ian  p a r t i e s  t o  t h e  Agreement] t o  become self- 

support ing,  as a p a s t o r a l  and a g r i c u l t u r a l  people ,  and t o  educa te  t h e i r  

c h i l d r e n  i n  t h e  pa ths  of c i v i l i z a t i o n . "  

As i n  t h e  case  of t h e  1896 Agreement, t h e  burden is on t h e  United 

States t o  show a reasonable  connect ion between t h e  expendi tu re  f o r  

which i t  cla ims c r e d i t  and a genera l  or  p a r t i c u l a r  purpose f o r  which 

t he  spending of t r u s t  funds is au thor ized  by t h e  agreement. W e  have 

denied t h e  motion f o r  summary judgment where t h e  chal lenged i t e m  is 

wi th in  t h e  l i t e r a l  language of t h e  agreement; bu t  i f  t h e  defendant  
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be d i sa l lowed  i n  o u r  f i n a l  award. 

The  i tems for "Attorneys ' fees, " and " ~ i s c e l l a n e o u s  agency expense" 

are p l a i n l y  no t  a u t h o r i z e d  by the agreement under any c i rcumstances .  

The iterr. "Agency b u i l d i n g s  and r e p a i r s "  commingles expend i tu res  which 

are prima f a c i e  p roper  ("new . . . agency bu i ld ings" )  w i t h  those t h a t  

are improper ( r e p a i r s ) .  Accordingly,  i t  must be d isa l lowed i n  i ts  

e n t i r e t y .  Sioux T r i b e  v. United S t a t e s ,  105 C t .  CI. 725 ,  797,  802 (1946).  

A r t i c l e  I11 of t h e  1888 agreement c a l l e d  fo r  the defendant  t o  

cxpend a t o t a l  of $1,150,000 f o r  t h e  b e n e f i t  of t h e  Ass in ibo ine  and 

Gros Vcntre  Ind ians  a t  F o r t  Belknap. Summary s t a t e m e n t s  of t h e  

d i s p o s i t i o n  of money a v a i l a b l e  pursuant  t o  t h e  1888 agreement,  appear-  

i ng  a t  page 7 7  of t h e  1928 GAO r e p o r t  and a t  page 289 of t h e  1929 

r e p o r t ,  show t h a t  w h i l e  Congress appropr ia ted  t h e  f u l l  $1,115,000, 

$3,305.12 of  this sum was expended f o r  Ind ianso the r  than  the proper 

b e n e f i c i a r i e s ,  and only  $169.92 of t h e  improper e x p e n d i t u r e  was r e s t o r e d .  

Si-nce t h e  s h o r t a g e  is  admi t t ed  by t h e  Government, i t  w i l l  be  inc luded  i n  

t h e  scrmmary judgment d e s p i t e  t h e   lai in tiff's f a i l u r e  t o  p o i n t  i t  o u t .  

I n  P a r t  I X  of this opin ion  w e  have r u l e d  t h a t  t h e  Ass in ibo ine  

claim for accoun t ing  p r i o r  to 1888 is bar red .  I n  any e v e n t ,  w h i l e  

t h e  1851 t r e a t y  o b l i g a t e d  the  U n i t e d  S t a t e s  t o  provide  no more than 

$750,000 t o  t h e  I n d i a n s ,  Congress a c t u a l l y  appropr ia ted  $1,050,439.13. 

See A r t .  7 ,  Treaty o f  F o r t  Laramie, 2 Kapp. 5 9 5 ,  and compare page 10, 

1928 accoun t ing  r e p o r t .  The i t e m  f o r  pay and expenses  of agents and 
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i n t e r p r e t e r s ,  be ing  less than  t h e  overpayment, and never  having been 

used as a n  o f f s e t ,  t h u s  could n o t  s u b j e c t  the United S t a t e s  t o  l i a b i l i t y  

wen i f  d i sa l lowed  i n  f u l l .  

The summary judgment w i l l  i n c l u d e  a n  a d d i t i o n a l  amount o f  $41,758.22 

for the disa l lowed  i t ems  under t h e  1888 agreement. The l i a b i l i t y  of  t h e  

defendant  f o r  i n t e r e s t  under t h e  1888 agreement is d i s c u s s e d  i n  Part X I  

of this opinion.  

A l l  For t  Belknap i t ems  a r e  s u b j e c t  t o  apportionment between the 

Ass in ibo ine  and t h e  Gros Ventre.  S ince  t h e  p a r t i e s  have n o t  y e t  pre- 

sen ted  t h e i r  views on how t h e  apportionment should be  made, t h e  m a t t e r  

w i l l  n o t  be covered i n  t h i s  i n t e r l o c u t o r y  o r d e r .  A f t e r  t h e  record  is 

c losed  t h e  p a r t i e s  should sugges t  t h e  proper  manner of appor t ionment  i n  

t h e i r  proposed f l n d i n g s .  The f i n a l  jdupment cannot  i n c l u d e  t h e  Gros 

Ventrc  s h a r e  of t h e  d i sa l lowance ,  s i n c e  t h a t  t r i b e  h a s  s e t t l e d  i t s  

account ing  c la im i n  o t h e r  l i t i g a t i o n .  

INTEREST ON IMPL AND OTHER NON-IhTEREST-BEARING 
FUNDS ; COIPOUhV IhTEREST 

The defendant paid  no i n t e r e s t  i n  p l a i n t i f f ' s  IMPL funds  p r i o r  t o  

1930, n o r ,  p r i o r  t o  1898, on t h e  fund e s t a b l i s h e d  under  A r t i c l e  I V  of 

t h e  agreement r a t i f i e d  ?fay 1, 1888, 25 S t a t .  113. It d i d  n o t  pay i n t e r e s t  

p r i o r  t o  1929 on t h e  funds c r e a t e d ,  r e s p e c t i v e l y ,  under t h e  B l a c k f e e t  

2/ See Ass in ibo ine  I n d i a n  T r i b e  v. United S t a t e s ,  77 Ct.  C1 .  347, 361-62 
.II 

(1933): Ass in ibo ine  T r i b e s  v. United S t a t . ,  Docket 279-A, 21 Ind.  Corn. 
310 (1969). 
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Al lo tment  Act of March 1, 1907, c. 2285, 34 S t a t .  1035,  and the Fort 

Relknap Al lo tmen t  Act of March 3 ,  1921, c. 135,  4 1  S t a t .  1355. It has 

never  p a i d  i n t e r e s t  on accumula t ions  of i n t e r e s t  l e f t  on  d e p o s i t  i n  i t s  

t r e a s u r y .  

P l a i n t i f f s  contend t h a t  de fendan t  was o b l i g a t e d  t o  pay interest on 

all of their funds  under  its c o n t r o l .  

In Te-Moak Bands of Western Shoshone Ind ians  of Nevada,et a l .  v. 

United S t a t e s ,  Dockets  326-A, e t  a l . ,  r e c e n t l y  dec ided ,  we concluded 

t h a t  t h e  Uni ted  S t a t e s  had a d u t y  t o  make a l l  i t s  I n d i a n  t r u s t  f u n d s  

p roduc t ive .  

As t o  t h e  IMPL fund ,  w e  dec ided  i n  Te-Moak t h a t  t h e  measure o f  

damage is t h e  l o s s  of  growth of the p l a i n t i f f s '  r e s p e c t i v e  s h a r e s  t h e r e -  

i n  due  t o  t h e  Gavernment 's  f a i l u r e  t o  i n v e s t .  What we w r o t e  i n  Te-Moak 

is  a p p l i c a b l e  h e r e  and need not be repea ted .  

We a l s o  decided i n  Te-Noak t h a t  moneys due under o r  a p p r o p r i a t e d  to 

f u l f i l l  a t r e a t y  are no t  t r u s t  funds  u n l e s s  specially made s o  by t h e  

t r e a t y  o r  by subsequen t  a c t i o n .  T h e r e f o r e ,  we have n o t  a l lowed interest 

upon t h e  shortages under  t h e  T r e a t y  of  October 1 7 ,  1855, 11 Stat. 657, 

d i s c u s s e d  i n  L i s t  1 of P a r t  X of  t h i s  op in ion .  

The agreement and t w o  s t a t u t e s  discussed below c r e a t e d  t r u s t  f u n d s ,  

b u t  d i d  n o t  c o n t a i n  any a p p l i c a b l e  i n t e r e s t  p r o v i s i o n s .  

We d r a w  on t h e  h i s t o r i c  and legal d i s c u s s i o n  of Te-Moak in d e t e r m i n i n g  

what interest to i n c l u d e  in o u r  award. 
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A. Agreement R a t i f i e d  by Act of May 1, 1888, c. 213, 25 S t a t .  113 

By t h i e  agreement va r ious  t r i b e s  of Ind ians ,  inc lud ing  t h e s e  p l a i n t i f f s ,  

t h e  Fort Peck Ind ians ,  and o t h e r s ,  ceded a l a r g e  r e s e r v a t i o n  which they 

held i n  common i n  Montana i n  exchange f o r  sma l l e r ,  s e p a r a t e  r e s e r v a t i o n s  

and s t a t e d  sums of money t o  be expended i n  annual  i n s t a l l m e n t s  over  t e n  

yea r s  i n  providing them c e r t a i n  good and s e r v i c e s .  A r t i c l e  I V  of t h e  

agreement reads a s  fol lows:  

It is f u r t h e r  agreed t h a t  whenever i n  t h e  op in ion  of  t h e  
P re s iden t  t h e  annual  i n s t a l lmen t s  provided f o r  i n  t%e foregoing  
a r t i c l e  s h a l l  be found t o  be i n  excess  of t h e  amount r equ i r ed  
t o  be expended i n  any one year  i n  ca r ry ing  o u t  t he  p rov i s ions  
of t h i s  agreement upon e i t h e r  of t h e  s e p a r a t e  r e s e r v a t i o n s ,  so 
much thereof  as may be i n  excess of t h e  requirement s h a l l  be 
placed t o  t h e  c r e d i t  of t he  Ind ians  of such r e s e r v a t i o n ,  i n  
t h e  Treasury of t h e  United S t a t e s ,  and expended i n  cont inu ing  
t h e  bene f i t 9  he re in  provided f o r  when s a i d  annual  i n s t a l l m e n t s  
s h a l l  have expired.  

I n  Fo r t  Peck Indians v. United S t a t e s ,  Docket 184, 28 Ind. C 1 .  Comm. 

171 (1972), we held t h a t  t h e  land ce s s ion  under t h e  1888 agreement was a 

d i r e c t  sale t o  t h e  United S t a t e s  and not  a "relinquishment i n  t r u s t . "  

Accordingly, w e  held t h e  Act of  Apr i l  1, 1880, c. 41, 2 1  S t a t .  70, which 

provides  5 percen t  i n t e r e s t  on t h e  proceeds of  Ind ian  lands  r e l i nqu i shed  

i n  t r u s t ,  t o  be i napp l i cab l e .  Fle adhere  t o  t h a t  holding. 

We reserved d e c i s i o n  i n  For t  Peck on t h e  ques t i on  of  whether t h e  

unexpended po r t i ons  of  t h e  annual  i n s t a l l m e n t s  under t h e  1888 agreement 

were "funds held i n  t r u s t  by the  United S t a t e s "  w i t h i n  t h e  meaning of t he  

Act of September 11, 1841, 31 U . S . C .  5 547a. The i d e n t i c a l  ques t i on  is 

aga in  be fo re  u s  i n  t h e  i n s t a n t  case. 

I n  view of  t h e  dec i s ion  of October 4 ,  1973, i n  Te-Moak we now hold 
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that ~nexpended  balances  Were t r u s t  funds within t h e  meaning of the 

1841 a c t ;  they and t h e  annual i n t e r e s t  accruing thereon should have been 

invested i n  United S t a t e s  bonds bear ing no t  l e s s  than 5 percen t  i n t e r e s t .  

Ca l cu l a t i ng  t he  damages f o r  t he  f a i l u r e  t o  i n v e s t  is  n o t  i n h e r e n t l y  

d i f f i c u l t ,  b u t  has  been made s o  by the  Government's accounts.  The annua l  

schedules ,  i n  volume 11 of t he  1928 GAO r e p o r t ,  pages 642 t o  652, set ou t  

t o t a l  r e c e i p t s  but only p a r t i a l  disbursements under t h e  1888 agreement. 

Disbursements f o r  t he  s o l e  b e n e f i t  of the  Assiniboine Indians  and for 

t he  j o i n t  b e n e f i t  of t h e  Assiniboines  and Gros Ventres a r e  shown, bu t  

no t  disbursements f o r  t he  s o l e  b e n e f i t  of the  Gros Ventres ,  which appear 

only i n  t he  1929 r e p o r t .  The i l l e g a l  disbursements f o r  o t h e r  Ind ians ,  

which we disal lowed i n  P a r t  X ,  D ,  of t h i s  opinion, a r e  no t  i d e n t i f i e d  

i n  t h e  annual schedules  of e i t h e r  r epo r t .  

To add t o  t he  confusion,  the  1929 r e p o r t ' s  annual schedules  of 

disbursements f o r  t he  j o i n t  b e n e f i t  of the  Assiniboines  and Gros Ventres, 

while t o t a l l i n g  the same as t h o s e i n t h e  1928 r e p o r t ,  do not  agree on 

numerous i n d i v i d u a l  i tems.  For example, t he  1929 r e p o r t ,  a t  Page 288, 

shows " ~ g e n c y  bu i ld ings  and r epa i r s t '  i n  the .  amount of $40,128.31, 

r a t h e r  than t he  $36,921.90 of the  1928 r e p o r t ,  which we disallowed i n  

P a r t  X ,  D. 

A r t i c l e  I V  of t he  1888 agreement s t a t e s  t h a t  t h e  unexpended su rp lu s  

of each annual i n s t a l l m e n t  s h a l l  be  placed i n  t h e  t r e a s u r y  "and expended 

i n  cont inuing t he  b e n e f i t s  he r e in  provided f o r  when s a i d  annual 

i n s t a l lmen t s  s h a l l  have expired." 25 S t a t .  114. This  language seems 

t o  s ay  t h a t  t he  fund made up of t he  surp luses  must be he ld  i n v i o l a t e  u n t i l  
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f i s c a l  1899, t he  year  a f t e r  app rop r i a t i on  of t h e  l a s t  i n s t a l lmen t .  Such 

an i n t e r p r e t a t i o n  would n e c e s s a r i l y  l i m i t  the expendi tu res  in each year 

before 1899 t o  t h e  amount of the annual i n s t a l lmen t ,  $115,000 in t he  case 

of Fort  Belknap . 
This  i n t e r p r e t a t i o n  was no t  followed. Unexpended ba lances  were 

c a r r i e d  forward a t  t h e  end of each fiscal yea r  and added t o  the next  

y e a r ' s  i n s t a l lmen t .  More than $115,000 was expended i n  t h r e e  of the 

t e n  f i s c a l  yea r s  between 1889 and 1898, viz., $130,994.64 i n  1890, 

$129,190.02 i n  1891, and $127,684.93 i n  1892. Since t h e  p l a i n t i f f  

has not  ob jec ted ,  and disbursement from the  unexpended ba lances  be fo re  

1899 i s  conceivably au thor ized  under Ar t i c le  I V ,  w e  accep t  t h e  p r a c t i c a l  

cons t ruc t i on  and do no t  s eg rega t e  the annual su rp lu se s  i n t o  a separate 

fund  for  t h e  purpose of c a l c u l a t i n g  damages. 

The balance forward shown a t  the  top of t he  second and each 

subsequent schedule  i n  the 1928 GAO r e p o r t  does n o t  equa l  t h e  r e c e i p t s  

l e s s  expendi tu res  on the  preceding schedule ,  even when the  annual 

disbursements f o r  t h e  s o l e  b e n e f i t  of t h e  Gros Ventres ,  shown only 

i n  t h e  1929 repor t ,  are taken i n t o  cons idera t ion .  There is a  n e t  

shor tage  of $3,137.47, n o t  explained i n  any way on t h e  schedules .  
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This sum equals the net illegal expenditure for non-beneficiary 

lndians, plus the sum of $2.27 shown on page 77 of volume I of the 1928 

report as transferred to the Fort Belknap 4 percent fund. Thus we 

are able to pinpoint the years of the improper expenditures, but only 

at the expense of considerable effort which would have been unnecessary 

if the annual schedules had explained the shortages in the balances 

forward. 

The following is our calculation of damages for the Government's 

failure to invest the fund made up of the unexpended portions of the 

installments under the 1888 agreement. For the purpose of calculating 

interest we have treated all receipts and disbursements as occurring at 

the midpoint of each year and have added the illegal expenditures for 

"Agency buildings and repairs," " ~ t  torneys ' fees," and "~iscellaneous 

agency expenses" back into the fund. The balances forward shown in the 

following table are our own; we have disregarded the short figures in the 

accounting report. The illegal expenditures for non-beneficiary Indians 

are restored to the fund in this manner. The f h a 1  damage figure 

below includes the total of disallowed items as well as the unpaid 

interest. 
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The 1896 agreement provided that "any s u r p l u s  accumulated under  

and r emain ing  a t  t h e  e x p i r a t i o n  of payments1' under the  1888 agreement 

should  bear 4  p e r c e n t  i n t e r e s t .  The amount a c t u a l l y  p laced  i n  t h e  

F o r t  Ber thold  4 percen t  fund pur suan t  t o  t h i s  c l a u s e  was d e f i c i e n t  

hy  $88,757.36. Hence, i n  a d d i t i o n  t o  a l l  o t h e r  damages we have 

awarded, 4 percent  annua l  i n t e r e s t  i s  due on t h e  l a t t e r  sum from 

J u l y  1, 1698, t o  t h e  d a t e  of  payment of the f i n a l  award i n  t h i s  case.  

N o  i n t e r e s t  W ~ S  p a i d  f o r  t h e  f i s c a l  year 1899 on t h e  $146,842.61 

( p l u s  $ 2 . 2 7 )  which a c t u a l l y  was p laced  i n  t h e  F o r t  Belknap 4 p e r c e n t  

fund .  See 1928 GAO r e p o r t ,  pp. 655-656. The 1896 agreement plainly 

r e q u i r e d  i n t e r e s t  t o  s t a r t  immedia te ly  upon e x p i r a t i o n  of the 1888 

ag reemen t ' s  i n s t a l l m e n t s ,  t h a t  was, on July 1, 1898. Accord ing ly ,  

t h e  Government is liable, i n  a d d i t i o n  t o  t h e  damages a s s e s s e d  above,  

f o r  one y e a r ' s  unpaid  i n t e r e s t  a t  4  p e r c e n t  on $146,844.88, o r  

$5,873.80. 

All t h e  foregoing damages a r e  s u b j e c t  t o  appor t ionment  between 

the A s s i n i b o i n e s  and t h e  Cros Ven t re s .  

B. E l a c k f e e t  Al lo tment  Act of March 1, 1907, c .  2285, 34 S t a t .  

1035. This law p rov ided  f o r  the a l l o t m e n t  of t h e  B l a c k f e e t  R e s e r v a t i o n  - 
to t h e  i n d i v i d u a l  I n d i a n s  i n  320-acre t r a c t s ,  and f o r  t h e  s a l e  o f  t h e  

remaining l a n d  t o  homesteaders  o r  o t h e r  entrymen,  e x c e p t  f o r  agency,  

s c h o o l ,  and r e l i g i o u s  r e s e r v e s .  The s c h o o l  s e c t i o n s  were  g r a n t e d  

to the S t a t e  of Montana, the Federal .  Government pay ing  t h e  I n d i a n s  

a purchase  p r i c e  o f  $1.25 an  a c r e .  The net proceeds  of t h e  land sal-es 
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were t o  be pa id  i n t o  t h e  Treasury,  one t h i r d  t o  be expended by t h e  

S e c r e t a r y  of  the I n t e r i o r  f o r  the b e n e f i t  of the Ind ians ,  and the 

remainder t o  be segrega ted  on t h e  books of  t h e  Treasury  i n t o  s e p a r a t e  

accounts  f o r  each i n d i v i d u a l  member of t h e  t r i b e s  of t h e  Blackfee t  

r e s e r v a t i o n .  A f t e r  s e g r e g a t i o n ,  t h e  i n d i v i d u a l s  were t o  be pa id  4 

pe rcen t  annual  i n t e r e s t .  

The t r i b a l  t r u s t  fund r e s u l t i n g  from t h e  a c t  o f  1907 was thus  

o r i g i n a l l y  in tended t o  be of s h o r t  d u r a t i o n .  

I n  f a c t  t h e  fund was never  d i v i d e d  i n t o  i n d i v i d u a l  accounts .  The 

p r o v i s i o n s  f o r  sale  of the s u r p l u s  l a n d ,  except i n  t o w n s i t e s ,  and f o r  

i n d i v i d u a l i z a t i o n  of t h e  fund  were repea led  by t h e  a c t  of June 30, 1919, 

c .  4 ,  41 S t a t ,  16. By t h i s  t ime,  however, a s u b s t a n t i a l  amount of l a n d  

had been s o l d ,  much of i t  on t ime payments; and a t r i b a l  fund had 

accumulated and cont inued t o  r e c e i v e  t h e  delayed payments. 

Ne i the r  t h e  1907 nor  t h e  1919 a c t  makes p r o v i s i o n  f o r  payment of  

i n t e r e s t  on t h i s  t r i b a l  t r u s t  fund, and t h e  Treasury p a i d  none u n t i l  

a f t e r  passage of t h e  ac t  of  February 1 2 ,  1929 (c. 178 ,  45 S t a t .  1164). 

Th i s  low prov ides  fo r  4 p e r c e n t  interest on Ind ian  t r u s t  funds  "upon 

which i n t e r e s t  is not otherwise  a u t h o r i z e d  by law." 

Except f o r  the  p r i c e s  pa id  by t h e  Government f o r  t he  agency and school  
3/ - 

r e s e r v e s ,  t h e  fund e s t a b l i s h e d  by t h e  1907 a c t  c o n s i s t s  e n t i r e l y  of  

3/ We b e l i e v e  t h e  $1.25 per  a c r e  t h e  Federa l  Government pa id  the I n d i a n s  - 
f o r  t h e  s c h o o l  s e c t i o n s  i t  g r a n t e d  t o  t h e  State of  Montana w a s  e s s e n t i a l l y  
t h e  proceeds of sale of such s e c t i o n s .  I n  any e v e n t ,  t h e  Government i n  
1919 took back t h e  $65,000 i t  had p a i d  t h e  I n d i a n s ,  i n  a lump sum, for 
the s c b o o l  s e c t i o n s  and agency and school  reserves. See 1929 account ing  
r e p o r t ,  page 133. 
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I t  sums r e c e i v e d  on a c c o u n t  of  sales of  I n d i a n  trust l ands" ,  upon which 

t h e  a c t  of A p r i l  1, 1880 (25 U.S.C. § 161) r e q u i r e s  payment o f  i n t e r e s t  

a t  t h e  r a t e  o f  5 p e r c e n t .  Confedera ted  S a l i s h  and Kootenai. Tribes v. 

Uni ted  S t a t e s  186 C t .  C 1 .  947 (1968); c f .  F o r t  Peck I n d i a n s  v .  Uni ted  

S t a t e s  Docket 184,  28 I n d .  C1. Comm. 171 ,  177-180 (1972).  I n d e e d ,  the 
-9 

B l a c k f e e t  A l lo tmen t  Act of 1907 i s  i n  a lmost  t h e  e x a c t  l anguage  of t h e  

a c t  of A p r i l  23 ,  1904,  c .  1495,  33 S t a t .  302, a t  i s s u e  i n  Confede ra t ed  

S a l i s h .  The memorandum o r d e r  i n  Confedera ted  S a l i s h ,  provided  f o r  payment 

of i n t e r e s t  a t  t h e  5 p e r c e n t  r a t e  u n t i l  t h e  e f f e c t i v e  d a t e  of  t h e  a c t  

of February  1 2 ,  1929,  and t h e r e a f t e r  a t  t h e  4 p e r c e n t  r a t e  p rov ided  i n  

t h a t  a c t .  We b e l i e v e  t h e  Cour t  of Claims overlooked t h e  f a c t  t h a t  t h e  

1929 a c t  is a p p l i c a b l e  o n l y  t o  funds  "upon which i n t e r e s t  i s  n o t  o t h e r w i s e  

a u t h o r i z e d  by law." I t  pe rhaps  was n o t  aware ,  e i t h e r ,  t h a t  t h e  r e f e r e n c e  

i n  t h e  1880 a c t  t o  " t h e  r a t e  p e r  annum. . . p r e s c r i b e d  by law" s p e c i f i c a l l y  

meant t h e  5 p e r c e n t  r a t e  p r e s c r i b e d  by t h e  a c t  of September 11, 1841 

(31 U.S .C .  5 547a) .  See  Te Moak, Docket 326-A. Accord ing ly ,  

w e  h o l d  t h a t  i n t e r e s t  on t h e  fund  c r e a t e d  under  the  1907 act 

shou ld  have been  p a i d  a t  t h e  r a t e  of  5 p e r c e n t  d u r i n g  i t s  e n t i r e  l i f e ,  

and t h a t  t h e  d e f e n d a n t  is  l i a b l e  f o r  5 p e r c e n t  a n n u a l  i n t e r e s t  u n t i l  

February  1 2 ,  1929, and an  a d d i t i o n a l  1 p e r c e n t  i n t e r e s t  from t h a t  d a t e  

u n t i l  t h e  d a t e  o f  payment of t h e  f i n a l  award h e r e i n .  

C. The F o r t  Belknap Al lo tment  Act of  March 3 ,  1921,  c .  1 3 5 ,  41  

S t a t .  1355. T h i s  s t a t u t e  p rov ided  f o r  t h e  a l l o t m e n t  o f  v i r t u a l l y  a l l  of  

t h e  F o r t  Belknap r e s e r v a t i o n ,  p r o  r a t a ,  among t h e  members o f  t h e  t r i b e s  

hav ing  r i g h t s  t h e r e o n ,  e x c e p t  f o r  t h e  s c h o o l  s e c t i o n s ,  which were  g r a n t e d  



t o  t he  S t a t e  of Montana ( t he  Federa l  Government paying t h e  Ind ians  $5.00 

per  acre t h e r e f o r )  and c e r t a i n  townsites. The 1921 a c t ,  thus, was 

almost i d e n t i c a l  i n  e f f e c t  t o  t he  1907 a c t  a f t e r  the  l a t t e r ' s  amendment 

i n  1919. 

What we have s t a t e d  about t he  t r u s t  fund c r ea t ed  by t he  1907 a c t  

is app l i cab l e  t o  t he  t r u s t  fund c r ea t ed  by the  1921 a c t .  The United 

S t a t e s  should have paid 5 percen t  i n t e r e s t  on i t  a t  a l l  t imes,  down t o  

t h e  presen t  date. Thus ,  on t he  balances  from time t o  time i n  t he  

Treasury, i t  owes t h e  Assiniboine p l a i n t i f f  5 percen t  i n t e r e s t  f o r  t he  

period ending February 12,  1929, and 1 percen t  t h e r e a f t e r  over  and above 

the  i n t e r e s t  i t  h a s  paid since t h a t  da t e .  On t h e  disal lowed expendi tu res  

from the 1921 fund, t he  defendant must pay 5 percen t  i n t e r e s t  u n t i l  t he  

da te  of payment of t he  f i n a l  award he re in .  

D. Accumulations of i n t e r e s t .  The ques t ion  of t he  Government's 

possible l i a b i l i t y  f o r  f a i l u r e  t o  i n v e s t  funds i n  t he  non-interest -bear ing 

t r ea su ry  accounts  made up of the  i n t e r e s t  earned on i n t e r e s t -bea r ing  

Indian t r u s t  funds,  r a i s e d  i n  these  cases by app rop r i a t e  except ion ,  

w i l l  be d e a l t  wi th  a t  a l a t e r  d a t e  i n  a s e p a r a t e  opinion.  

In  Te-Moak w e  ordered t he  lawyers and accountants  of t he  p a r t i e s  

t o  confer  wi th in  30 days of t h e  da te  of t he  opinion,  and w i t h i n  45 days 

of the  d a t e  of the  opinion t o  f i l e  a j o i n t  s ta tement  wi th  the Commission 

s t a t i n g  t h e i r  agreements and disagreements on t h e  t e c h n i c a l  ques t ions  of 

hor;. t h e  i n t e r e s t  cistermination should be accomplished, We s t a t e d  t h a t  they 

might accompany t h e i r  j o i n t  s ta tement  w i th  app rop r i a t e  motions t o  obtain 

our  r u l i n g s  on the  ma t t e r s  i n  disagreement o r  t o  obta in  o r d e r s  of any 
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nature which they may b e l i e v e  necessary  or d e s i r e b l e  t o  e x p e d i t e  t h e  

e a r l y  and f a i r  a d j u d i c a t i o n  of t h e s e  account ing cases .  

We o r d e r  t h e  p a r t i e s  t o  t h e  i n s t a n t  cases  e i t h e r  t o  join i n  the 

j o i n t  conferenke w e  o rdered  i n  Te-Xoak, o r  t o  hold a s e p a r a t e  confe rence ,  

and e i t h e r  t o  join i n  t h e  j o i n t  s ta tement  there, o r  t o  submit a separate 

one -- a l l  t o  be accomplished w i t h i n  the  same t i m e  l i m i t s  s p e c i f i e d  i n  

Te-Xoak . 
As in T c - h a k ,  w e  w i l l  expect  t h e  conference t o  be  h e l d  and the 

r epo r t  on i t  t o  he E i l e d  r e g a r d l e s s  of whether any motion f o r  recons ider -  

a t i o n  of tllis op in ion  or  t h e  accompanying o rder  is  presen ted .  

X I 1  

KOK-COMPLIANCE WITH CONNISSION ORDERS 
15 ACCOUNTIKG CASES 

T h i s  Co~mission f i r s t  ordered t h e  Government t o  supplement an 

accounting seven years ago. Since  then we have ordered supplementat ion 
4 /  -. - 

i n  f i v e  a d d i t i o n a l  cases. Only one of our o r d e r s  h a s  been complied w i t h .  

4 /  The  f i r s t  case w a s  Southern Ute T r i b e  v. United S t a t e s ,  Docket 328,  - 
1 7  Ind. C1. Corn. 4 2  (1966), a f f ' d ,  191 C t .  C 1 .  1, 4 2 3  F-2d 346 (1970); 
rev 'd  on o t h e r  grounds,  402 U.S. 159 (1971 j. Our d e c i s i o n  o rdered  t h e  
defendant  t o  account f o r  i n t e r e s t -bea r i ng  funds held outs ide the t r e a s u r y  
and f o r  reverse spending as  well as t o  b r i n g  t h e  accounting down t o  d a t e .  

The second c a s e  was Te-Hoak Band of Iz'estern Shoshone Ind ians ,  Docket 
326-11, 2 3  Ind. C 1 .  Corn. 70 (1970). This is the only  case i n  which a 
supplemental  a c c o u n t i n g , c o n s i s t i n g  of a compila t ion of publ ished t reas t l ry  
ba lances ,  has  been supp l ied .  The t h i r d  was Elescalero Apache, Iiocket 2 2 4 ,  

23 Ind. C1. Comm. 181 (1970). The f o u r t h  was Shoshone-Bannock Tribes, 
F o r t  H a l l  Rese rva t ion ,  Idaho, Docket 326-C (by unrepor ted o r d e r  of June 10,  
1970). In t h e  f i f t h  case, J i c a r i l l a  Apache Tribe, Docket 22-K, 
s u ~ ~ l e m e n t a t i o n  was o rdered  a t  pretrial by requiring t h e  p l a i n t i f f  t o  serve - * 

i n t e r r o g a t o r i e s .  Service was made on J u l y  30, 1970. The sixth case is  
F o r t  Peck Ind ians  of t h e  F o r t  Peck Reservat ion,  Yontana, Docket 184,  28 
Ind. C1. Comm. 171  (1972). 
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The Court of Claims ordered supplemental  account ing f o r  reverse 

spendi rg  as long ago as 1944 i n  Menominee T r ibe  v. United States ,  101 

C t .  C1. 10, 15. In 1946 i t  ordered f u r t h e r  proceedings t o  determine t h e  

loss  of interest from delays i n  "covering" c o l l e c t i o n s  i n t o  i n t e r e s t -  

bear ing t r ea su ry  funds.  Menominee Tribe v. United S t a t e s ,  107 C t .  Cl. 

23. It expressed d i s p l e a s u r e  t he  same year  a t  t h e  jumbled account ing pre- 

sented in Sioux Tribe v. United S t a t e s ,  105 C t .  C 1 .  725, 802; and d i d  

so again in 1954 i n  Quapaw Tribe v. United S t a t e s ,  128 C t .  C1. 4 5 ,  63 ,  
51 - 

66. 

Yet t h e  GSA r e p o r t s  f i l e d  i n  t h e  i n s t a n t  case do n o t  account for 

funds held ou t s ide  the  t r e a su ry .  The l a t e s t  account ing,  t h a t  f o r  

For t  Belknap, was f i l e d  Apr i l  3 ,  1970, some f o u r  years  a f t e r  our 

Southern Ute dec i s ion  and 26 years a f t e r  t he  f i r s t  Menominee dec i s ion  

c i t e d  above. I t  is s u b s t a n t i a l l y  i d e n t i c a l  i n  format t o  t he  o l d e s t  

r epo r t  f i l e d  in t h i s  case ,  the Assiniboine r e p o r t  of A p r i l  28, 1928. 

Thus t h e  defendant's d i f f i c u l t i e s  i n  presenting accep t ab l e  accounts  

are  n o t ,  as has been s t a t e d ,  caused by any novel requirements of t h i s  

Commission, but  by f a i l u r e  of the  accountants  t o  fol low long-standing 
6 1  - 

case  law. 

5 /  I n  another  Sioux case, No. C-531 (ll), 105 C t .  C1. 658, 715 (1946), - 
t h e  defendant f a i l e d  e n t i r e l y  t o  submit an account contemplated by 
t r e a t y ;  and the cou r t  had t o  make its own. 

6/ There appears t o  have been a f a i l u r e  of communication between t h e  - 
defendant ' s  lawyers and accountants .  See page 105 , s u p r a .  
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There  were approx ima te ly  40 employees i n  t h e  T r i b a l  Claims Section 

of t h e  General S e r v i c e s  A d m i n i s t r a t i o n  i n  1966,  when Sou the rn  Ute gave 

a c l e a r  s iPal  t h a t  t h e r e  might  b e  much r o r e  work t o  do, N e v e r t h e l e s s  

the  sec t ion  was a l lowed t o  dwindle  by a t t r i t i o n  t o  a complement 

of  two. Fleanwhile additional r e s t r i c t i o n s  were p l aced  an  t h e  a c t i v i t i e s  

of t h e  a c c o u n t a n t s ,  such  a s  t h a t  r e f e r r e d  t o  i n  Part. VIII of t h i s  

o p i n i o n ,  w l ~ i c h  fo rbade  them f r o n  c o n s u l t i n g  r e c o r d s  n o t  i n  t h e  cus tody  

of tile Genera l  S e r v i c e s  A d m i n i s t r a t i o n .  

9 e l a y  is p a r t i c u l a r l y  i n a p p r o p r i a t e  i n  l n d i a n  c a s e s ,  when one 

renwmbers that: t h e  tribes had a l r e a d y  t o  w a i t  an  e x c e s s i v e  time b e f o r e  

t t x  I n d i a n  Claims Act  i n  1946 f i r s t  provided a forum f o r  t h e i r  c o m p l a i n t s .  

As t h e  Cour t  of Claims s t a t e d  ir. Kickapoo Tribe v.  Uni ted  S t a t e s ,  178 

C t .  C l .  5 2 7 ,  542 (1967):  

Judged  s t r i c t l y  i n  terms of  a b s t r a c t  mora l  p r i n -  
c i p l e s ,  much n o r e  is  owed t h e  American I n d i a n  
t h a n  t h e  s i m p l e  l e g a l  r i g h t  t o  c o l l e c t  today 
what h o n o r a b l e  d e a l i n g s  should  have bestowed 
long  ago.  

The de lay  i s  a11 t h e  n o r e  u n f o r t u n a t e  i n  view of t h e  f a c t  t h a t  

Ind ian  c l a i m  w h i c h  acc rued  i n  the days of t h e  go ld  s t a n d a r d  a r e  p a i d  

i n  deprec ia ted  and s t i l l  d e p r e c i a t i n g  paper cur rency .  Nooksack T r i b e  

v. United States,  162 C t .  C l .  712 (1963). The  d o l l a r  has d e c l i n e d  i n  
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value 54.4% s i n c e  1946 when the  Indian Claims Commission w a s  c rea ted .  

Current ly ,  i t  is l o s i n g  buying power a t  t he  r a t e  of approximately 6% 

per  year ,  o r  ha l f  again t he  r a t e  of i n t e r e s t  payable on a o s t  Indian 

t r u s t  funds i n  t he  t reasury ,  i nc lud ing  t h e  proceeds of our  awards. 

See 25 U.S.C. 161a-161c (1970). - 
I f  the Government's f a i l u r e  t o  comply with c u r  o rde r s  i n  accounting 

cases  were d e l i b e r a t e l y  adopted a s  a defense t a c t i c  i t  would indeed be 

an e f f e c t i v e  one. 

Af t e r  continued urgings by the Indian Claims Commission, last 

year t h e  Office of Management and Budget requested a d d i t i o n a l  funds f o r  

the  T r i b a l  Claims Sect ion of CSA; and the 92nd Congress provided 

$1,800,000 by supplemental appropr ia t ion  i n  i t s  c lo s ing  hours.  See 

Pub. Law 92-607, October 31, 1972 ,  86 Sta t .  1498. 

We were informed t h a t  s i x  months t o  a year  would be requi red  t o  

t r a i n  new personnel h i r ed  t o  work on Indian accounts;  but the Sect ion 

is  not  y e t  i n  e f f e c t i v e  opera t ion .  

The most decisive a c t i o n  of which we are capable  appears  necessary 

t o  move our  accounting cases on t o  ad judica t ion .  This r e a l i z a t i o n  of 

urgency a s  we l l  as t he  unique opportuni ty  t o  provide guidance t o  a  new 

team of GSA accountants  has caused us i n  t he  course of t h i s  opinion t o  

reconsider  a number of our previous accounting r u l i n g s ,  some of them 

quite recent .  
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The f i r s t  s t e p  toward t h e  o b j e c t i v e  of  c l e a r i n g  o u r  a c c o u n t i n g  

d o c k e t ,  w e  b e l i e v e ,  i s  t o  f i x  d e f i n i t e  t ime l i m i t s  f o r  compl iance  w i t h  

o u r  o r d e r s  and n o t  e x t e n d  them. W e  f i x  such  l i m i t s  i n  t h e  accompanying 

o r d e r .  

The n e x t  s t e p  i s  t o  t a k e  a  ha rd  look a t  motions f o r  s u p p l e m e n t a t i o n .  

If we can  a d j u d i c a t e  a n  i s s u e  on t h e  b a s i s  of t h e  r e p o r t s  on f i l e ,  we 

ought  n o t  d e l a y  f o r  f u r t h e r  a c c o u n t i n g .  T h u s ,  w h i l e  t h e  r e s t a t e m e n t  

o f  d i s b u r s e m e n t s  o r d e r e d  i n  For t  Peck I n d i a n s  v .  United S t a t e s ,  Docket 

184,  2 8  I n d .  C 1 .  Comm. 1 7 1  (1972) ,  would be u s e f u l  i f  r ende red  p r o m p t l y ,  

i t  was n o t  e s s e n t i a l .  W e  do n o t  f o l l o w  t h e  F o r t  Peck p r e c e d e n t  i n  t h e  

i n s t a n t  c a s e .  When t h e  Government's burden  of making a p r o p e r  a c c o u n t i n g  

is s t r i c t l y  e n f o r c e d ,  s u p p l e m e n t a t i o n  of d i sbu r semen t  s c h e d u l e s  w i l l  

v e r y  r a r e l y  be n e c e s s a r y .  Un les s  each  c o n t e s t e d  i t e m  is shown t o  have  

been  expended e x c l u s i v e l y  f o r  a t r u s t  pu rpose ,  we w i l l  disallow, as  

wc have  i n  o u r  r u l i n g s  on t h e  i n s t a n t  motion f o r  summary judgment. 

As t o  i s s u e s  w e  canno t  p o s s i b l y  a d j u d i c a t e  w i t h o u t  f u r t h e r  accoun t -  

i n g ,  w e  s u g g e s t  t h a t  p l a i n t i f f s  c a r e f u l l y  e v a l u a t e  whe the r  they are 

r e a l l y  wor th  u rg ing .  Fo r  example,  t h e y  should  c a r e f u l l y  c o n s i d e r  whether 

t h e  p o s s i b l e  increase i n  r e c o v e r y  w i l l  equal the d e p r e c i a t i o n  i n  the d o l l a r  

w h i l e  the s u p p l e m e n t a l  a c c o u n t i n g  i s  b e i n g  made. 

W e  s u r e l y  need n o t  w a s t e  t ime  f o r  t h e  b r i e f i n g  and a r g u i n g  o f  mo t ions  

to  compel t h e  d e f e n d a n t  t o  s u p p l y  i n f o r m a t i o n  t h e  p l a i n t i f f  h a s  n e v e r  

t r i e d  t o  o b t a i n  by d i s c o v e r y  p rocedures .  



32 Ind. C1. Comm. 65 148 

Never the less ,  d e s p i t e  our  own b e s t  e f f o r t s  and even though t h e  life 
7/ - 

of t h e  Ind ian  Claims C o m i s s i o n  has been extended u n t i l  1977, we  will 

not  be a b l e  t o  f i n i s h  our  task  wi thou t  inc reased  c o o p e r a t i o n  from the  

execu t ive  branch.  

Without supplemental  account ing ,  f a r  example, t h e r e  is  no way t h a t  

we  can a d j u d i c a t e  c l a i m s  f o r  l o s s  of i n t e r e s t  on funds  he ld  o u t  of t h e  

t reasury  o r  f o r  mishandl ing of  moneys c o l l e c t e d  i n  t h e  f i e l d ,  o r  f o r  

p r o p e r t y  o t h e r  than money. When t h e  defendant  f a i l s  o r  r e f u s e s  t o  

comply wi th  our  o r d e r s  i n  t h e s e  m a t t e r s ,  ou r  j u r i s d i c t i o n  i s  wholly 

f r u s t r a t e d .  

We hope t h e  rece-nt r e v i v i a l  of the Ind ian  Claims D i v i s i o n  of  the 

General  S e r v i c e s  Admin is t ra t ion  i s  the harb inger  of a c o n t i n u i n g  good 

f a i t h  e f f o r t  oE t h e  execu t ive  depar tments  t o  h e l p  move t h e  too  l o ~ g  

delayed Ind ian  account ing  c l a i m s  t o  a d j u d i c a t i o n .  

We concur:  

P 
- 

Bran t ley  R l u e ,  m i s s i o n e r  

7 /  Ry t h e  Act of ?larch 30, 1972,  Pub. L .  92-265, 86 S t a t .  114. - 
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Yarborough, Commissioner, and Kuykenchll, Chairman, concurring: 

We concur, s ince  w e  are now bound by the a u t h o r i t y  o f  Te-Moak 

Bnnds of Westerc Shoshone Indians v .  United States, Dockets 326-A, 

e t  a l . ,  31 Ind.  C1. Comm. 427  (1973), i n  which w e  d i s s e n t e d  f rom the  

v iews  of the m a j o r i t y  of the Commission concerning the proper measure of 

damages fo r  d e f e n d a n t ' s  f a i l u r e  t o  make t h e  p l a i n t i f f s '  IMPL funds 

produc t ive .  We s t a t e d  t h a t  the proper  measure of such damages is  

simple i n t e r e s t  on t h e  unproduct ive  balances  which were i n ,  o r  s h o u l d  

have hr%en in, these accounts. Since t h e  major i ty  dec ided  o t h e r w i s e ,  

are bound f o l l o w  t h e  a u t h o r i t y  of  Te-Moak, s u p r a ,  the 

i n s t a n t  case. 


