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OPINION OF THE COMMISSION 

Vance, Commissioner, de l ivered  the  opinion of t h e  Commission. 

I n  this case  t he  P i l l a g e r  Bands of Chippewa Indians claim t h a t  

t h e  cons idera t ion  given f o r  t h e  cession of c e r t a i n  lands  i n  the S t a t e  

of Minnesota was unconscionable wi th in  the  meaning of c l ause  3, s e c t i o n  

2 of t he  Indian Claims Commission Act (60 S t a t .  1049,  105C). The l ands  

involved he re in  were designated as Area 269 by Charles C. Royce i n  h i s  

Minnesota Map No. 1 i n  the 18th  Annual Report of the  Bureau of American 

Ethnology, 1896-1897, P a r t  11, and the  subject  l ands  w i l l  be r e f e r r e d  

t o  h e r e i n a f t e r  a s  Royce 269. 
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On October 10,  1968, t h e  Commission h e l d  t h a t  a s  of  t h e  time of 

the  Trea ty  of August 21, 1847, 9 S t a t .  908, proclaimed on A p r i l  7 ,  1848, 

t h e  P i l l a g e r  Bands of Chippewa Indians  were the  owners of Royce 269 by 

recognized t i t l e .  The Commission a l s o  held t h a t  t h e  v a l u a t i o n  d a t e  f o r  

t h e  s u b j e c t  l a n d s ,  ceded t o  t h e  defendant by the  1847 Trea ty ,  was A p r i l  7 ,  

1848. I t  w a s  d i r e c t e d  t h a t  t h e  case proceed t o  a de te rmina t ion  of  the 

acreage and fair market v a l u e  o f  the  ceded l ands ,  a s  w e l l  as t h e  v a l u e  

of t h e  c o n s i d e r a t i o n  pa id  p l a i n t i f f s  f o r  t h e  land.  19 Ind. C 1 .  Comm. 

500 (1968). 

On October 21, 1968, p l a i n t i f f s  f i l e d  a motion r e q u e s t i n g  t h a t  t h e  

Commission r e c o n s i d e r  i t s  de te rmina t ion  concerning t h e  v a l u a t i o n  d a t e ,  

a s s e r t i n g  t h a t  t h e  proper d a t e  was February 16,  1911, the  d a t e  of a 

p r e s i d e n t i a l  dec ree  which provided t h a t  Royce 269 was no longer  t o  be 

h e l d  by t h e  defendant  a s  Indian land.  On May 20 ,  1969, t h e  Commission 

determined t h a t  t h e  p r e s i d e n t i a l  decree was i s sued  n o t  f o r  the  purpose 

of t a k i n g  t h e  l a n d s  of t h e  p l a i n t i f f s  bu t  i n  connection w i t h  c l a r i f y i n g  

c e r t a i n  ambigu i t i e s  i n  legislation w h i c h  c o n t r o l l e d  t h e  use  of a l c o h o l i c  

beverages i n  the  s t a t e .  The Commission reaff i rmed t h a t  A p r i l  7 ,  1848, was 

t h e  proper  v a l u a t i o n  d a t e  i n  t h i s  m a t t e r ,  and t h e  motion f o r  r e c o n s i d e r a t i o n  

was denied.  P i l l a g e r  Bands of Chippewa Ind ians  v. United S t a t e s ,  Docket 144,  

21 Ind. C 1 .  Corn. 1, 1 3  (1969). The dec i s ion  concerning t h e  valuation date 

was af f i rmed  upon appea l  by the Court of Claims. 192 C t .  C 1 .  698, 428 F.2d 

Royce 269 c o n s i s t s  of 814,500 a c r e s  of l a n d  and wate r  i n  t h e  w e s t  

c e n t r a l  p a r t  of t h e  p r e s e n t  S t a t e  of Minnesota. The t r a c t  is bounded 
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on t h r e e  s i d e s  by r i v e r s  and l a k e s ,  inc lud ing  t he  Leaf and Crow Wing 

Rivers  on t he  no r th ,  and t h e  Long P r a i r i e  River and a series of  l a k e s  

on t h e  e a s t e r n  and sou thern  boundaries.  The western boundary i s  a 

s t r a i g h t  l i n e  running from the south  end of O t t e r  T a i l  Lake, south t o  t h e  

l akes  which a r e  s i t u a t e d  immediately w e s t  of t h e  Long P r a i r i e  River.  

There a r e  p a r t s  of f ou r  Minnesota count ies  i n  t he  s u b j e c t  l ands :  Tcdd, 

O t t e r  T a i l ,  Douglas and Kadena. The land  area,of  798,000 a c r e s ,  i nc ludes  

74,124 a c r e s  of pineland;  423,876 a c r e s  of nor thern  hardwoods; 270,000 

ac r e s  of oak and oak openings; and 30,000 a c r e s  of p r a i r i e  land.  The 

c l imate  of Royce 269 made i t  s u i t a b l e  f o r  h a b i t a t i o n ,  f o r  t imber opera t ions ,  

and f o r  a g r i c u l t u r e .  As of 1848, Royce 269 was f r o n t i e r  country.  Most 

of t h e  populat ion i n  Minnesota (as ide  from t h a t  i n  t he  Red River  Val ley 

to  t he  northwest)  was loca ted  i n  t he  sou theas t  po r t i on  of t he  s t a t e .  

I11 

Water t r a n s p o r t a t i o n  f o r  smal l  c r a f t  was a v a i l a b l e  a long t h e  Leaf 

and Long P r a i r i e  Rivers which flow i n t o  the Crow Wing River.  The Crow 

Wing, flowing e a s t ,  j o i n s  t he  Mis s i s s ipp i  River  a few mi l e s  e a s t  of 

Royce 269. Roads were l i t t l e  more than t r a i l s  i n  1848. The primary 

t r a i l s  near Royce 269 included (1) one running a long  t h e  Mis s i s s ipp i  

River nor th  from S t .  Paul t o  t he  Crow Wing River ,  ( 2 )  a  t r a i l  s t a r t i n g  

at  the  Crow Wing River and running a s h o r t  d i s t a n c e  by t h a t  r i v e r ,  then 

t r ave r s ing  west t o  Otter T a i l  Lake, and (3) one s t a r t i n g  a t  S t .  Cloud, 

reaching t h e  Sauk River ,  t r a v e l i n g  along t he  Sauk River and pass ing  

west of Otter T a i l  Lake. One of  t h e  primary t r a i l s ,  no r th  and sou th ,  

r an  a l l  the way from S t .  Paul t o  Pembina i n  t h e  Red River Val ley ,  nea r  Canada* 
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I n  1847 p l a n s  were o u t l i n e d  f o r  t h e  cons t ruc t ion  of two r a i l r o a d s  

i n  Minnesota, one from Lake Super ior  and one from S t .  Paul ,  t o  meet a t  

t h e  Red River  a t  a p o i n t  n e a r  Fergus Falls, Minnesota. Thus, by 1848 

i t  was known t h a t  r a i l r o a d  t r a n s p o r t a t i o n  would be i n s t i t u t e d  i n  

Minnesota. Eetween 1853 and 1857 t h e  Minnesota t e r r i t o r i a l  l e g i s l a t u r e  

c h a r t e r e d  27 r a i l r o a d s  b u t  most of them f a i l e d  i n  t h e  genera l  f i n a n c i a l  

pan ic  of 1857. The f i r s t  r a i l r o a d  began opera t ions  i n  1862 a s  a t e n  m i l e  

s t r e t c h  between S t .  Paul  and S t .  Anthony Falls, 

IV 

In  1848 t h e  prime money markets were loca ted  i n  Boston, New York 

and P h i l a d e l p h i a  b u t  f r o n t i e r  funds were only remotely r e l a t e d  t o  t h e  

e a s t e r n  money markets.  A t  t h a t  time Minnesota d i d  n o t  f u l l y  f o l l o w  a 

money economy, be ing  dependant i n  l a r g e  p a r t  upon b a r t e r  o r  c r e d i t s  f o r  

commodities. From 1849 t o  1857, when Minnesota was a  t e r r i t o r y ,  the 

l e g a l  r a t e  of i n t e r e s t  w a s  5 pe rcen t  a month o r  60 percen t  a year .  The 

p r e v a i l i n g  r a t e  f o r  commercial loans  was 3 percent  a  month and the  r a t e  

inc reased  ca 5 p e r c e n t  a  month i f  t h e  n o t e  was n o t  pa id  a t  matur i ty .  

v 

I n  1848 whi te  p i n e ,  an  a l l  purpose t imber of h igh  q u a l i t y ,  L'as t h e  

primary type  of lumber i n  demand. Large a r e a s  o f  p i n e  were found i n  the 

n o r t h - c e n t r a l  and n o r t h e a s t e r n  p a r t s  of Minnesota, i n c l u d i n g  Royce 269- 

The p i n e  of Royce 269, i n  t h e  n o r t h e a s t e r n  p a r t  of the t r a c t ,  was near  

important  s t reams ,  and t h e  e n t i r e  a r e a  was d ra ined  by t h e  M i s s i s s i p p i  

River. Thus, p i n e  l o g s  from Royce 269 could be s e n t  t o  sawmills  and 
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lumber markets a t  or near  l o c a t i o n s  on t he  Mis s i s s ipp i  such as St. Anthony 

(Minneapolis) and S t .  Paul.  

Approximately 70 percen t  of Minnesota was f o r e s t  land i n  1848, and 

the  s t a t e  was i n  an e x c e l l e n t  l o c a t i o n  t o  supply markets i n  comparatively 

t r e e l e s s  s t a t e s  west and south.  A t  t h a t  time m i l l s  were developing a t  

many po in t s  a long t h e  Mis s i s s ipp i ,  south of Ninnesota.  A s  e a r l y  a s  1840 

logs  were t r anspo r t ed  down t h e  N i s s i s s i p p i  from p i n e r i e s  both sou th  and 

e a s t  o f  Royce 269, i nc lud ing  t he  S t .  Croix Del ta .  

The f i r s t  saw m i l l  i n  Minnesota was cons t ruc ted  i n  1820 by m i l i t a r y  

personnel a t  Fort  Sne l l i ng ,  near  Minneapolis. Commercial lumbering began 

i n  1839 a t  Marine on t h e  S t .  Croix River ,  near  t he  present-day Minnesota- 

Wisconsin boundary. A t  t h e  time of t he  1847 cess ion  one of t he  primary lumber 

cen t e r s  i n  Minnesota was S t i l l w a t e r ,  whose m i l l  had begun ope ra t i ons  i n  

1844.  The m i l l  at S t i l l w a t e r  acquired logs  mostly from p i n e r i e s  a t  o r  

near  t he  S t .  Croix River  i n  t he  S t ,  Croix Val ley,  an a r e a  which had been 

ceded by t he  Chippewa i n  1837. The S t .  Croix River  j o i n s  the  Mis s i s s ipp i  

River a few miles  south of  Minneapolis and S t .  Paul ,  a long  t h e  boundary 

between Wisconsin and Minnesota. S t .  Anthony, l oca t ed  on t h e  Mis s i s s ipp i  

River, a l s o  became a lumber c e n t e r  wi th  l o g  s t o c k s  then coning p r i n a r i l y  

from the  t imberlands i n  t he  Rum River a r e a ,  a l s o  ceded i n  1837. By 1856, 

t he r e  were e i g h t  m i l l s  i n  opera t ion  a t  o r  near  S t .  Anthony F a l l s  which 

depended l a r g e l y  upon l o g  s tocks  from po in t s  north along t h e  Mis s i s s ipp i  

River.  I n  1857, S t .  Anthony exported 3 m i l l i o n  board f e e t  of lumber 

and 31 m i l l i o n  board f e e t  of logs .  By 1858 t h e  S t .  Anthony mills had a 

capac i ty  of 60 m i l l i o n  board f e e t  of lumber p e r  year .  
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VI 

Of t h e  798,000 a c r e s  o f  land in Royce 269, t h e r e  were 723,876 a c r e s  

of a g r i c u l t u r a l  l a n d ,  i n c l u d i n g  t h e  p r a i r i e ,  land i n  oak openings ,  

hardwood f o r e s t  a r e a s  and bottom land ,  a l l  i n t e r s p e r s e d  w i t h  l a k e s  and 

swamps. The 423,876 a c r e s  o f  hardwood f o r e s t s  and 270,000 a c r e s  of 

oak and oak openings requ i red  c l e a r i n g  before  farming o p e r a t i o n s  could  

begin.  Ifowever, t h e  s e t t l e r s  o f t e n  sought the  f o r e s t e d  a r e a s  because 

they be l i eved  t h a t  t h e  presence of hardwoods ind ica ted  t h a t  t h e  l and  was 

good a g r i c u l t u r a l  s o i l .  A d d i t i o n a l l y ,  the  t r e e s  provided t imber f o r  f u e l  

arid cons t ruc t ion ,  and t h e  s e t t l e r s  could work t h e i r  farms dur ing  t h e  

p roduc t ive  season  and c l e a r  t h e  woods o r  c o n s t r u c t  improvements d u r i n g  

t h e  w i n t e r  season. The p roduc t ive  s o i l  of t h e  p r a i r i e  d i d  n o t  r e q u i r e  

time-consuming and expensive  t r e e  c l e a r i n g .  

A g r i c u l t u r a l  development i n  Ninnesota i n  1848 was i n  i ts  infancy.  

The 1850 Census l i s t e d  a t o t a l  improved and unimproved farming a r e a  of 

28,881 a c r e s  i n  t h e  s t a t e ,  inc lud ing  only 5,035 a c r e s  under c u l t i v a t i o n .  

T h e  number of farmers  was placed a t  340, n e a r l y  a l l  i n  sou thern  Minnesota. 

General  Land O f f i c e  surveying n o t e s  d i sc losed  a l i s t i n g  o f  a f e w  s c a t t e r e d  

farms around S t .  Cloud, .Long P r a i r i e ,  Wadena, S t .  Croix Valley,  and Sauk 

Center .  

While t h e  a r e a s  of  l and  under c u l t i v a t i o n  i n  Minnesota t r i p l e d  t o  

15,000 a c r e s  by 1855, primary food commodities such a s  wheat, corn and 

s i m i l a r  p roduc t s  were imported by r i v e r  steamer from a r e a s  south  of t h e  

s t a t e .  It was n o t  u n t i l  1854 t h a t  t h e  f i r s t  commercial f l o u r  mill was 

e s t a b l i s h e d  a t  t h e  F a l l s  o f  S t .  Anthony (Minneapolis);  and i t  was n o t  
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u n t i l  1858 t h a t  t h e  f i r s t  m i l l e d  f l o u r  was expor ted from Minnesota. Thus, 

farming a c t i v i t i e s  i n  Minnesota were extremely l i m i t e d  i n  1848. I n  t h e  

1860's  and 1 8 7 0 t s ,  w i t h  t h e  i n t r o d u c t i o n  of r a i l r o a d s  and a n  i n c r e a s i n g  

popula t ion ,  farming o p e r a t i o n s  grew s u b s t a n t i a l l y .  

VII 

Following t h e  1847 t r e a t y  when t h e  p l a i n t i f f s  ceded Royce 269 t o  

the  de fendan t ,  t h e  United S t a t e s  made a t r e a t y  w i t h  t h e  Menominee Indians 

on October 18, 1848, 9 S t a t .  952, whereby t h e  s u b j e c t  t r a c t  was ceded t o  

t h e  Menominee Ind ians  i n  exchange fo r  t he  l and  of t h e  Menominees i n  

Wisconsin. However, t h e  Menominees re fused  t o  l e a v e  Wisconsin o r  

occupy Royce 269. T h e r e a f t e r ,  by t r e a t y  of May 1 2 ,  1854, 10 S t a t .  1064, 

t h e  s u b j e c t  land was receded by t h e  Menominees t o  t h e  Uni ted S t a t e s .  

Accordingly,  t h e  t r a c t  cont inued t o  be  Ind ian  l a n d  u n t i l  1854 when t h e  

United S t a t e s  reacqu i red  t h e  l a n d  from t h e  Menominees. However, i t  was 

n o t  opened f o r  w h i t e  s e t t l e m e n t  u n t i l  1864. 

VIII 

The f i r s t  p u b l i c  s a l e s  of p ine lands  i n  t h e  S t .  Cro ix  D e l t a  i n  Minnesota 

occurred i n  J u l y  1848. From J u l y  t o  September 1848 t h e r e  were on ly  9,098acre' 

s o l d  f o r  c a s h b u t  approximately  14,700 a c r e s  were s o l d  i n  1849 through t h e  use 

of m i l i t a r y  war ran t s .  Land w a r r a n t s ,  wlth a f a c e  v a l u e  of  $1.25 p e r  a c r e ,  

were i s s u e d  by t h e  Federa l  Government t o  war v e t e r a n s .  The w a r r a n t s  

could be u t i l i z e d  t o  purchase  l a n d  i n  t h e  p u b l i c  domain. The v e t e r a n s  

o f t e n  chose t o  s e l l  t h e  w a r r a n t s ,  and when l a r g e  numbers were s i m u l t a n e o u s l ~  

placed on t h e  market,  purchasers were able t o  a c q u i r e  t h e  w a r r a n t s  a t  

prices much less t h a n  t h e  face value. About 70 p e r c e n t  of  t h e  5,859,000 acres 
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of p u b l i c  l a n d  s o l d  i n  Minnesota between 1848 and 1858 were purchased 

w i t h  m i l i t a r y  w a r r a n t s  which had been acquired a t  d i s c o u n t s  r ang ing  from 

40 c e n t s  t o  90 c e n t s  an  a c r e .  Some t e n  yea r s  were r e q u i r e d  t o  s e l l  abou t  

1 . 3  m i l l i o n  a c r e s  of p ine land  i n  t h e  S t .  Croix Delta,  of which 415,146.63 

a c r e s  brought  $1.25 p e r  a c r e  cash and 692,542 a c r e s  were purchased f o r  

s u b s t a n t i a l l y  less than  $1.25 by t h e  warrant  system . 
The S t i l l w a t e r  o r  Cambridge Land D i s t r i c t  inc luded t e r r i t o r y  e a s t  and 

n o r t h  of t h e  M i s s i s s i p p i  River .  I n  1853 t h e  S t .  Cloud Land D i s t r i c t  was 

c r e a t e d  from t h e  wes te rn  p a r t  o f  t h e  S t i l l w a t e r  o r  Cambridge D i s t r i c t ,  which 

was then a d j a c e n t  t o  b u t  l a t e r ,  i n  1854, included t h e  s u b j e c t  t r a c t .  

Between 1853 and 1857 a t o t a l  of 339,754 a c r e s  were s o l d ,  of  which 101,154 

a c r e s  were s o l d  f o r  cash  a t  $1.25 p e r  a c r e  and 238,600 a c r e s  were s o l d  

f o r  w a r r a n t s .  

I n  a d d i t i o n  t o  t h e  m i l i t a r y  war ran t ,  t h e r e  was a l s o  s t a t e  s c r i p  which 

was i s s u e d  under t h e  M o r r i l l  Land Grant College Act,  12 S t a t .  503 (1862).  I t  

a l s o  had a f a c e  v a l u e  of $1.25 p e r  a c r e .  The s c r i p  was i s s u e d  t o  v a r i o u s  

e a s t e r n  s t a t e s  which had i n s u f f i c i e n t  p u b l i c  land t o  p a r t i c i p a t e  i n  and 

r e c e i v e  t h e  proceeds  of  p u b l i c  land sales.  Under t h e  A c t  t h o s e  s t a t e s  

were g iven  a c e r t a i n  amount of s c r i p ,  i n  accordance w i t h  t h e i r  r e p r e s e n t a t i o n  

i n  t h e  Uni ted  S t a t e s  Congress,  which s c r i p  could be used f o r  t h e  purchase  

of l a n d  i n  the p u b l i c  domain. Many s t a t e s  g l u t t e d  t h e  market by s imul ta -  

neously  o f f e r i n g  t h e i r  s c r i p  and,  a s  a r e s u l t ,  t h e  p r i c e  was depressed.  In 

1865 and 1866,Mr. Ezra Corne l l ,  founder of Corne l l  U n i v e r s i t y ,  used s c r i p  t o  

acquire approximate ly  500,000 pineland a c r e s  i n  Wisconsin and about  10,000 

p ine land  a c r e s  i n  Minnesota f o r  p r i c e s  ranging from 506 t o  604 an  a c r e .  
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IX 

I n  t e s t i f y i n g  for the p l a i n t i f f s ,  H r .  Harlan Dixon, Mayor and 

Rea l to r  of C l a r i s s a ,  Minnesota, descr ibed t h e  so i l  i n  

Royce 269 as s u p e r i o r  t o  t h a t  i n  an ad jo in ing  t r a c t ,  Royce 

268, as 'well  a s  i n  many other a r e a s  w i th in  t h e  s t a t e .  P i r .  Dixon 

submitted no a p p r a i s a l  r e p o r t  o r  o t h e r  suppor t ing  evidence,  such as s a l e s  

data,  h i s t o r i c a l  o r  economic s t u d i e s ,  t o  e s t a b l i s h  t h e  1848 f a i r  market 

value of land Ln t h e  s u b j e c t  t r a c t ,  o r  i n  Royce 268, o r  of  o t h e r  l and  t o  

which h e  made re fe rence .  The testimony of M r .  Dixon wi th  r e spec t  t o  

asserted presen t  day values  of land i n  Minnesota cannot f u r n i s h  a b a s i s  

f o r  f i nd ings  t o  e s t a b l i s h  t h e  f a i r  market value  of Royce 269 i n  1848. 

The p l a i n t i f f s  in t roduced i n  evidence a po r t i on  of  an a p p r a i s a l  r e p o r t  

prepared by M r .  Robert Nathan, an economist, concerning t h e  f a i r  market 

value of t h e  ad jo in ing  land,  i n  Royce 268. That land was the  s u b j e c t  

o f  a c la im by t he  Chippewa Indians  of t he  Mis s i s s ipp i  River  and Lake 

S u p e r i o r  (Docket 18-T) , and Wr. Nathan appeared a s  an expe r t  wi tness  i n  tha t  

case .  However, Mr. Nathan d i d  no t  t e s t i f y  i n  t h i s  case ,  and p l a i n t i f f s  

have not  proposed any f i nd ings  based on his r epo r t .  

Defendant 's  app ra i s e r  was Bernard C. Mel tzer ,  a r e a l  e s t a t e  app ra i s e r  

and counselor.  He used t h r e e  approaches i n  va lu ing  Royce 269, and i n  

f i nd ing  31 w e  have d e t a i l e d  h i s  methods. Since t h e r e  were no market 

t r a n s a c t i o n s  f o r  Royce 269 i n  1848, M r .  Mel tzer  f i r s t  chose c e r t a i n  sales 
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nade by the  Federal  Governnent, the S t a t e  of Ninnesota, and t h e  r a i l r oads ,  

a l l  of which had been made s e v e r a l  years a f t e r  the value  d a t e  here in .  He 

discounted those s a l e s  t o  1848 t o  a r r i v e  a t  an average p r i c e  per  a c r e  

of $.2425. Thus he computed t h a t  t he  814,500 acres  had a t o t a l  value of  

The second method emphasized the  land cover including p ine lands ,  

nor thern  hardwoods, p r a i r i e ,  oak openings, and l and  under water. H e  considered 

two primary p o t e n t i a l  uses  of t he  land--as timberland o r  a g r i c u l t u r a l  l and .  

?!r. Meitzer came t o  t he  following conclusions with respec t  t o  t he  814,500 

ac r e s  i n  Royce 269: 

Type of 
Land 

Pineland 

Pr ice  per  
Acreage acre  - 1848 Value 

P r a i r i e  30,000 .50 15,000.00 

Northern hardwoods 446,000 .15 66,900.00 

Oak openings 

Jackpine 22,000 . 25 5,500.00 

Water 16,  500 Nomtnal - - -  

Tota l s  814, 500 $184,900.00 

M r .  Mel tze r ' s  t h i r d  method was a refinement of the  f i r s t  two 

methods and was based not  only on phys ica l  c h a r a c t e r i s t i c s  such as land 

cover bu t  t o  f a c t o r s  such a s  l oca t i on  of p r a i r i e  o r  farmland t o  trails 

o r  crude roads,  l o c a t i o n  o r  d i s t ance  of pinelands t o  waterways, and 

c loseness  of the acreage t o  pos s ib l e  r i g h t s  of way of r a i l r o a d s  t o  be 
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cons t ruc ted .  Using t he  s a l e s  d a t a  with s i m i l a r  methods of analysis and 

discount ing  back t o  1848, t he  fol lowing ref inements  were reached by 

Mr. Meltzer:  

Type of 
Land 

Pineland ( r e a d i l y  
access ib le)  

Pineland ( l e s s  
acces s ib l e )  

P r a i r i e  ( c lo se  t o  
t r a n s p o r t a t i o n )  

P r i c e  p e r  
Acreage Acre Value 

P r a i r i e  (more remote) 25,000 .40 10,000.00 

Oak Openings 270,000 .20 t o  .SO 65,000.00 

Northern Hardwoods 111,000 
(favorably s i t u a t e d )  

Nor t h e m  Hardwoods 335,000 
( l e s s  marketable 
l o c a t i o n s )  

Jackpine 22,000 .25 5,500.00 

Water 

Thus ,  cons ider ing  t h e  t h r e e  methods, Mr. Meltzer  reached an  o v e r a l l  

average of $192,833.00, o r  approximately 23.5d an acre as t he  1848 f a i r  

market va lue  of Royce 269. 

Royce 269 was, i n  1848, a t r a c t  which possessed d e s i r a b l e  land f o r  

both commercial lumbering and farming. W e  have found t h a t  of t h e  798,000 

a c r e s  of land i n  the area, 74,124 a c r e s  had a h ighes t  and best use  f o r  
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commercial lumbering whi le  t h e  remaining 723,876 a c r e s  were b e s t  s u i t e d  

f o r  a g r i c u l t u r a l  uses .  

Unlike most o t h e r  c a s e s  b e f o r e  t h i s  Commission, Royce 269 was n o t  

acqu i red  from t h e  Ind ians  f o r  the  purpose of opening a d d i t i o n a l  l a n d s  f o r  

whi te  s e t t l e m e n t .  Rather, she l ands  were t o  be  used f o r  t h e  s e t t l e m e n t  of 

Menominee Ind ians ,  and i t  was n o t  u n t i l  1864, some s i x t e e n  y e a r s  a f t e r  

t h e  v a l u a t i o n  d a t e ,  t h a t  t h e  s u b j e c t  a r e a  was a v a i l a b l e  f o r  e n t r y  by 

whi te  s e t t l e r s .  I n  such c.-lses t h e  absence of whi te  s e t t l e m e n t  and 

d i s p o s i t i o n  of t h e  l and  cannot be taken a s  an i n d i c a t i o n  of a l a c k  of 

any demand f o r  t h e  l ands .  I n  a r r i v i n g  a t  a market va lue  f o r  Royce 269 

t h e  Commission h a s  considered a s i t u a t i o n  i n  which i t  is assumed t h a t  

t h e  land w a s  a v a i l a b l e  f o r  s e t t l e m e n t  and commercial lumbering i n  1848, 

d i s r e g a r d i n g  t h e  f ac t  t h a t  t h e  1847 t r e a t y  provided f o r  a cont inued use  

of t h e  a r e a  by Ind ians .  

I n  1848 t h e  a r e a  t o  t h e  south  was exper iencing r a p i d  growth. 

There was an i n c r e a s i n g  demand f o r  lumber, and the  r e l a t i v e l y  t r e e l e s s  

s t a t e s  t o  bo th  t h e  sou th  and w e s t  represented expanding markets f o r  

lumber from Minnesota. Royce 269 was favorably  l o c a t e d  on r i v e r s  and 

s t reams which l e d  to  t h e  M i s s i s s i p p i  River,  a p r i n c i p a l  means f o r  

g e t t i n g  l o g s  t o  sawmil ls  and t h e  lumber markets. We have found t h a t  

74,124 a c r e s  of Royce 269 were pinelands  and a source  of commercial 

lumber. W e  a g r e e  with Elr. ~ e l t z e r ' s  opinion t h a t  r e a d i l y  a c c e s s i b l e  

p ine land  was worth about  $1.25 an a c r e  i n  1848. However, we consider  

t h a t  t h e r e  was cons iderab ly  more a c c e s s i b l e  p ineland than d i d  M r .  ~ e l t z e r ,  
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and our  u l t i m a t e  conc lus ion  as t o  the f a i r  market v a l u e  o f  the t r a c t  

r e f l e c t s  t h i s  view. 

The remaining 723,876 a c r e s  of  l and  i n  Royce 269 were b e s t  s u i t e d  

f o r  a g r i c u l t u r a l  uses .  O f  this l a n d ,  the  30,000 a c r e s  of  p r a i r i e  l and  

were t h e  most v a l u a b l e .  The oak and oak openings ,  which covered 270,OOC 

a c r e s ,  and t h e  hardwood f o r e s t e d  a r e a s  of 423,876 a c r e s  were n o t  a s  

d e s i r a b l e .  This t y p e  of l and  r e p r e s e n t e d  about 85% of  t h a t  i n  Royce 269. 

Although i t  was much less v a l u a b l e ,  we do n o t  a g r e e  wi th  t h e  low f i g u r e s  

of $ . I 5  t o  $.25 p e r  a c r e  used by M r .  Mel tzer .  While t h e s e  l a n d s  

r e q u i r e d  c l e a r i n g ,  they were n o t  overlooked by the e a r l y  s e t t l e r s  who 

considered t h e  presence of t r e e s  as evidence of t h e  s o i l ' s  f e r t i l i t y .  

The t imber also provided material  f o r  b u i l d i n g  houses and f e n c e s  and a s  

fuel. While this s r e a  of Minnesota was l a r g e l y  f r o n t i e r  l a n d  and farming 

was i n  i t s  in fancy  i n  Minnesota,  t h e  s u b j e c t  t r a c t  was f a v o r a b l y  l o c a t e d  

w i t h  r e s p e c t  t o  wa te r  t r a n s p o r t a t i o n .  There was t h e  p r o s p e c t  of r a i l  

t r a n s p o r t a t i o n .  And t h e  c l i m a t e  was f a v o r a b l e  f o r  h a b i t a t i o n  and the 

growing of crops .  

Based upon t h e  evidence of r e c o r d ,  a s  reflected i n  our  f i n d i n g s ,  

t h e  Commission concludes  t h a t  Royce 269 had a  f a i r  market v a l u e  of 

$425,000.00, a s  of A p r i l  7 ,  1848. This r e p r e s e n t s  an o v e r a l l  average  va lue  

of about  52 c e n t s  a n  a c r e  f o r  t h e  e n t i r e  814,500 a c r e  t r a c t .  

XI1 

The p a r t i e s  a r e  i n  agreement t h a t  t h e  c o n s i d e r a t i o n  p a i d  by defendant  

f o r  t h e  c e s s i o n  of Royce 269 was $19,706.94, T h i s  is  the t o t a l  amount 
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expended under Article 4 of  t h e  1847 t r e a t y ,  s u p r a ,  as set f o r t h  i n  

f i n d i n g  34. 

The payment of c o n s i d e r a t i o n  i n  t h e  amount of $19,706.94 f o r  l a n d s  

having a f a i r  market  v a l u e  of $425,000.00 was s o  g r o s s l y  inadequa te  as t o  

r ender  t h a t  c o n s i d e r a t i o n  unconscionable w i t h i n  t h e  meaning of  c l a u s e  3, 

s e c t i o n  2 of  t h e  I n d i a n  Claims Commission A c t ,  60 S t a t .  1049, 1050. 

The g r a t u i t o u s  o f f s e t s  a g a i n s t  the  P i l l a g e r  Bands of Chippewa 

Ind ians  were s e t t l e d  f o r  t h e  pe r iod  from February 22, 1855, t o  March 15 ,  

1965, i n  Minnesota Chippewa T r i b e  v. United S t a t e s ,  Dockets 1 8 - B  and 

18-N, 15 Ind. C 1 .  Comm. 466 (1965). A t  t h e  v a l u a t i o n  h e a r i n g  i n  t h i s  

c a s e  on A p r i l  4 ,  1972, defendant  agreed t h a t  i f  t h e r e  were any g r a t u i t o u s  

o f f s e t s  t o  be  c la imed,  o u t s i d e  t h e  above mentioned pe r iod ,  such c la ims  

would be  p resen ted  w i t h  the b r i e f  on v a l u e ,  toge the r  w i t h  any documents 

i n  s u p p o r t  t h e r e o f .  Defendant d i d  p r e s e n t  claimed o f f  sets i n  a t o t a l  

amount of $1,470.00. As set f o r t h  i n  f i n d i n g  36, t h e  g r a t u i t i e s  were 

f o r  h u n t i n g  and f i s h i n g  equipment ($100.00) and f o r  p r o v i s i o n s  ($1,370.00). 

The o n l y  documentation which defendant  f i l e d  i n  suppor t  of t h e  claimed 

gratuities is t h e  General  Accounting O f f i c e  Report of September 26, 1963, 

which lists t h e  two c a t e g o r i e s  of expendi ture .  Defendant has n o t  submi t t ed  

any r e p r e s e n t a t i v e  vouchers o r  o t h e r  d a t a  wi th  r e s p e c t  t o  t h e  claimed 

o f f s e t s .  No ev idence  h a s  been p resen ted  concerning t h e  number o f  I n d i a n s  

who shared  i n  o r  o t h e r w i s e  b e n e f i t e d  from t h e  claimed g r a t u i t i e s .  The 

Commission is unab le  t o  determine i f  t h e  g r a t u i t i e s  were a t r i b a l  b e n e f i t .  
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Defendant h a s  f a i l e d  t o  prove i ts  e n t i t l e m e n t  t o  o f f s e t  t h e  claimed 

g r a t u i t o u s  payments, and they  are d i sa l lowed .  

The p l a i n t i f f s  a r e  e n t i t l e d  t o  recover  t h e  f a i r  market v a l u e  of 

t h e i r  ceded l a n d s  (Royce 269) l e s s  t h e  c o n s i d e r a t i o n  p a i d  t h e r e f o r .  

This  is $425,000.00 l e s s  $19,706.94 o r  a  n e t  amount $405,293.06. There 

be ing  no g r a t u i t o u s  o f f s e t s  t o  be  deducted,  p l a i n t i f f s  a r e  e n t i t l e d  t o  a 

f i n a l  award i n  t h i s  amount. 

X IV 

P l a i n t i f f s  have r a i s e d  c e r t a i n  o t h e r  m a t t e r s  which r e q u i r e  a b r i e f  

d i s c u s s i o n .  I n  a d d i t i o n  t o  t h e  1848 f a i r  market v a l u e  of Royce 269, i t  

is argued t h a t  t h e  I n d i a n s  h e l d  an easement i n  o r  r i g h t  t o  use t h e  

ceded l a n d ,  which r i g h t  o r  easement was worth $1.00 a n  acre. This  

easement, p l a i n t i f f s  contend,  was c r e a t e d  by reason  of A r t i c l e  3 of t h e  

1847 t r e a t y ,  s u p r a ,  which provided: 

It is s t i p u l a t e d  t h a t  t h e  coun t ry  hereby ceded 
s h a l l  be he ld  by the  Uni ted  S t a t e s  as I n d i a n  l a n d ,  
u n t i l  o the rwise  ordered by t h e  President. 

We do no t  agree t h a t  t h i s  article confe r red  on t h e  P i l l a g e r s  any 

easement o r  o t h e r  r i g h t  t o  u s e  the ceded lands .  T h i s  i s s u e  is s i m i l a r  

t o  the t r u s t  theory  which was p r e v i o u s l y  advanced by p l a i n t i f f s  i n  s u p p o r t  

of i t s  1911 "taking" d a t e  argument. A t  t h e  t i m e  t h a t  theory  was 

considered and r e j e c t e d ,  we reviewed t h e  c i rcumstances  su r rounding  t h e  

1847 t r e a t y  and A r t i c l e  3. P i l l a g e r  Bands of Chippewa I n d i a n s ,  

supra.  The 1847 t r e a t y  was a c l e a r ,  unequivocal t r e a t y  of  c e s s i o n .  It was 



32 Ind.  C1 .  Comm. 156 

n e g o t i a t e d  f o r  t h e  purpose  of  removing t h e  Chippewa t o  o t h e r  l a n d s  s t i l l  

owned by them and t o  p l a c e  t h e  Menominees on t h e  ceded l a n d s ,  We f i n d  

no  s u p p o r t  f o r  t h e  argument t h a t  t h e  P i l l a g e r  9ands of  Chippewa I n d i a n s  

were accorded a n  easement o r  r i g h t  t o  use  t h e  ceded a r e a .  As t h e  Cour t  

of  Claims n o t e d ,  t h e  p r o v i s i o n  i n  A r t i c l e  3 t h a t  t h e  t e r r i t o r y  was t o  

remain " Ind ian  land"  r e f e r r e d  t o  p r o s p e c t i v e  occupat ion  o f  t h e  l a n d  by 

Menominee I n d i a n s ,  and i t  d i d  "not  i n d i c a t e  a  r e t e n t i o n  of any t y p e  of 

p r o p r i e t a r y  i n t e r e s t  by t h e  P i l l a g e r s " .  192  C t .  C1. a t  709. 

XV 

P l a i n t i f f s  have a l s o  sought  t o  i n c r e a s e  t h e  award i n  t h i s  c a s e  by 

m u l t i p l y i n g  t h e  f a i r  market  v a l u e  by f i v e  t imes t o  account  f o r  t h e  

dec reased  p u r c h a s i n g  power of  t h e  d o l l a r  s i n c e  1848. I n  a d d i t i o n  t h e  

p l a i n t i f f s  would impose 100% i n t e r e s t  on t h e  

annua l  s i m p l e  i n t e r e s t  from August 13,  1956, 

t h a t  t h i s  c l a i m  be a d j u d i c a t e d .  There i s  no 

i n t e r e s t  f o r  "delays"  i n  a d j u d i c a t i n g  c l a ims  

award t o  r e f l e c t  s i x  p e r c e n t  

when Congress mandated 

a u t h o r i t y  f o r  t h e  award of 

o r  f o r  t h e  d e p r e c i a t e d  v a l u e  

o f  t h e  d o l l a r .  The award i n  t h i s  case i s  based upon c l a u s e  3 ,  s e c t i o n  2 ,  

of t h e  I c d i a n  C l a i m s  Conmission Act ,  s u p r a ,  -- a  c l a i m  based on t h e  

payment of  a n  unconscionable  c o n s i d e r a t i o n  under t h e  p r o v i s i o n s  of  t h e  

1847 t r e a t y .  There  was no  p r o v i s i o n  i n  t h e  t r e a t y  r e l a t i n g  t o  t h e  

payment o f  i n t e r e s t .  I n  t h e  absence  of  such a  s p e c i f i c  p r o v i s i o n ,  



awards r ende red  on c l a i m s  a r i s i n g  unde r  c l a u s e  3, s e c t i o n  2 of t h e  Act  

do not  h e a r  i n t e r e s t .  

We concur :  

?Iarh;iret 1: .I P i e r c e ,  Commissioner 

Rrantley 


