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SUPERIOR, 1 
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THE UNITED STATES OF AMERICA, 1 
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Appearances: 

Rodney J.  Edwards, At torney f o r  
P l a i n t i f f s ,  Marvin J .  Sonosky 
was on t h e  b r i e f .  

Bernard M. S i s s o n ,  w i t h  whom was 
A s s i s t a n t  At torney General  Kent 
F r i z z e l l ,  At torneys  f o r  Defendant. 

OPINION OF THE COMMISSION 

Vance, Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

The Commission has p rev ious ly  determined i n  t h i s  docket  t h a t  p l a i n t  if fs 

were t h e  owners by recognized t i t l e  t o  l ands  i n  Minnesota and Wisconsin,  

des igna ted  a s  Royce Area 242, and t h a t  p l a i n t i f f s  ceded s a i d  l a n d s  t o  t h e  

United S t a t e s  pursuan t  t o  t h e  Trea ty  of J u l y  29, 1837, 7 S t a t .  536. 1 9  Ind- 

C1. Comm. 514 (1968). T h e r e a f t e r ,  the Commission determined that t h e  f a i r  

market v a l u e  of Royce Area 242 was $9,875,000, and t h a t  t h e  1837 Trea ty  

c o n s i d e r a t i o n  of $870,000 was unconscionable.  26 Ind.  C1. Comm. 22 (1971) 
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The claim is now b e f o r e  t h e  Commission fo r  d e t e r m i n a t i o n  of t h e  

amount of d e f e n d a n t ' s  payments on t h e  c l a i m  and of g r a t u i t o u s  o f f s e t s  

which may be deduc ted  from t h e  award. 

On August 24,  1971,  de fendan t  f i l e d  an amended answer r e q u e s t i n g  that 

t h e  Commission d e d u c t  $865,696.34 as payments on t h e  claim and $5,177.69 

a s  g r a t u i t o u s  o f f s e t s .  On December 6 ,  1971, a h e a r i n g  was h e l d  b e f o r e  t h e  

Commission on t h e  m a t t e r .  I n  i ts  proposed f i n d i n g s  of f a c t  f i l e d  Februa ry  1, 

1972 ,  de fendan t  s t a t e s  t h a t  $827,223.79 s h o u l d  be  deducted  from t h e  f i n a l  

judgment i n  t h i s  c a s e  as payments on t h e  claim, and $40,699.31 s h o u l d  be  

deducted  as e x c e s s  payments of c o n s i d e r a t i o n  o r  g r a t u i t o u s  o f f s e t s .  

Defendant  changed i ts  p o s i t i o n  t w i c e ,  f i r s t ,  i n  its b r i e f ,  and then  i n  i ts  

r e p l y  b r i e f  f i l e d  August 8, 1972. ~ e f e n d a n t ' s  f i n a l  p o s i t i o n  is t h a t  

$852,940.12 s h o u l d  be deducted  from t h e  f i n a l  judgment as payments on  t h e  

c l a im,  b u t  t h a t  t h e  amount c la imed f o r  excess  payments of c o n s i d e r a t i o n  

shou ld  b e  $12,756.22 and g r a t u i t o u s  expend i tu re s  should  t o t a l  $2,851.76. 

Defendant  has  t h e  burden of  e s t a b l i s h i n g  t h e  amounts of t r e a t y  c o n s i d e r -  

a t i o n  d i s t r i b u t e d  t o  p l a i n t i f f s  and o t h e r s  as payments on t h e  claim. The 

Commission p r e v i o u s l y  de t e rmined  t h a t  c o n s i d e r a t i o n  under t h e  1837 T r e a t y  

was $870,000. 26 Ind .  C 1 .  Comrn. 22, 54. Of t h i s  amount, $700,000 was t o  

be  p a i d  p l a i n t i f f s  i n  ca sh  and goods as a n n u i t i e s  f o r  20 years i n  ins t a l l -  

m n t s  of $35,000 a n n u a l l y ,  and $170,000 w a s  t o  be  p a i d  t o  ha l f -b reeds  and 

i n  s e t t l e m e n t  of  claims a g a i n s t  t h e  t r i b e .  

Defendant  i n t r o d u c e d  i n  s u p p o r t  of its c l a i m  a 1952 accoun t ing  r e p o r t  

p r e p a r e d  by t h e  G e n e r a l  Accounting O f f i c e ,  h e r e i n a f t e r  t h e  GAO Repor t .  I t  



3 2 1 n d .  C1. Comm. 192 

was supplemented by d i sbur semen t  s c h e d u l e s  from a n  earlier,  1946 

a c c o u n t i n g  r e p o r t ,  which was used by the Court  o f  Claims i n  Mole Lake 

Band of  Chippewa I n d i a n s  v .  Un i t ed  S t a t e s ,  126 C t .  C 1 .  596 (1953),  

and by an  a d d i t i o n a l  d i sbur semen t  s c h e d u l e ,  a  g r a t u i t y  r e p o r t ,  and 

se lec ted  voucher s  and r e c e i p t s .  

P l a i n t i f f s  a r g u e  t h a t  d e f e n d a n t  has n o t  proved payment of t h e  

c la imed t r e a t y  c o n s i d e r a t i o n .  We d i s a g r e e .  I n t r o d u c t i o n  of t h e  

Mole Lake d i sbur semen t  s c h e d u l e s ,  which is  u n c c n t r o v e r t e d  by o t h e r  

ev idence ,  c o n s t i t u t e s  prima f a c i e  proof  t h a t  t r e a t y  c o n s i d e r a t i o n  was 

p r o p e r l y  p a i d  by d e f e n d a n t .  Minnesota  Chippewa T r i b e  v. Uni ted  S t a t e s ,  

Docket 18-T, 28 Ind .  C1. Comm. 103, 105 (1972) .  

P l a i n t i f f s  a r g u e  t h a t  the amounts paifi t o  h a l f - b r e e d s  and t r i b a l  

c r e d i t o r s  p u r s u a n t  t o  A r t i c l e s  3 and 4 of t h e  1837 t r e a t y  d i d  n o t  

c o n s t i t u t e  payments on t h e  c l a i m .  The Commission b e l i e v e s  t h a t  a  

r e a d i n g  of t h e  e n t i r e  t r e a t y  e s t a b l i s h e s  t h a t  t h e  payments made p u r s u a n t  

t o  A r t i c l e s  3 and 4 were occas ioned  by the l a n d  c e s s i o n .  

T h i s  c a s e  is r e a d i l y  d i s t i n g u i s h a b l e  from Saginaw Chippewa Tr ibe  

v .  United S t a t e s ,  Docket 5 7 ,  30 I n d .  C1. Comm. 295 (1973).  There  

p l a i n t i f f s  a rgued t h a t  by t h e  T r e a t y  of September 24 ,  1819,  7  S t a t .  

203,  payment f o r  l and  ceded w a s  made only under  A r t i c l e  4 .  O t h e r  

payments s e t  f o r t h  i n  o t h e r  a r t i c l e s ,  p l a i n t i f f s  a rgued ,  were  f o r  
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c o n c e s s i o n s  o t h e r  t h a n  l a n d  made by t h e  I n d i a n s  i n  o t h e r  a r t i c l e s  of 

t h e  t r e a t y .  We concluded t h a t  i t  was c l e a r  th;it  t h e r c  were s u c h  

o t h e r  c o n c e s s i o n s ,  and t h a t  t h i s  c r e a t e d  a n  ambiguity i n  the  t r e a t y  

which must be r e s o l v e d  i n  f a v o r  of the  I n d i a n s ,  Id. a t  306. I n  t h e  

i n s t a n t  c a s e  p l a i n t i f f s  have  n o t  po in t ed  t o  a d d i t i o n a l  c o n c e s s i o n s  

by t h e  I n d i a n s  f o r  which t h e  payments by defendant  i n  a r t i c l e s  3 and 

4 might  have been c o n s i d e r a t i o n ,  and we f i n d  no such  a d d i t i o n a l  c.on- 

c e s s i o n s  i n  t h e  t r e a t y .  Thus t h e  Saginaw d e c i s i o n  is  i n a p p l i c a b l e  

h e r e .  The re  is no i n d i c a t i o n  that t h e  payments t o  p l a i n t i f f s  under-  

t aken  i n  a r t i c l e s  3 and 4 were  i n  c o n s i d e r a t i o n  of any th ing  o t h e r  t h a n  

t h e  l a n d  c e s s i o n .  See Nez P e r c e  T r i b e  v .  Uni ted  S t a t e s ,  Docket 1 7 5 ,  

24 I n d .  C 1 .  Comm. 429,  440-42 ( 1 9 7 1 ) .  Moreover, t h e  r eco rd  of t h e  t r e a t y  

n e g o t i a t i o n s  shows t h a t  t h e s e  payments were made i n  r e sponse  t o  t h e  

i n s i s t e n c e  of t h e  p l a i n t i f f s .  

The Commission t h e r e f o r e  conc ludes  t h a t  payments made by t h e  

Uni ted  S t a t e s  p u r s u a n t  t o  A r t i c l e s  3 and 4 were c o n s i d e r a t i o n .  Accord- 

i n g l y ,  t h e  Commission h a s  concluded t h a t  t h e  p l a i n t i f f s '  o b j e c t i o n s ,  

w i t h  o n e  s m a l l  e x c e p t i o n ,  are w i t h o u t  m e r i t  as t o  t h e  payments u n d e r  

A r t i c l e s  3 and 4 .  The e x c e p t i o n  concerns  $1,500 s p e n t  by d e f e n d a n t  

f o r  a s p e c i a l  i n v e s t i g a t o r y  commission. 1Je conc lude  t h a t  t h e  language  

of t h e  Treaty does n o t  a u t h o r i z e  such  e x p e n d i t u r e s ,  and t h a t  t hey  

are n o t  d e d u c t i b l e  as payments on t h e  claim. 
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P l a i n t i f f s  contend f u r t h e r  t h a t  t h e  payments under  A r t i c l e  11 can  

n o t  be  a l lowed as o f f s e t s  because  the e v i d e n c e  does  n o t  show t h a t  t h e y  

were d i v i d e d  p r o p e r l y  between p l a i n t i f f s '  two d i v i s i o n s ,  t h e  Lake S u p e r i o r  

Chippewas and t h e  M i s s i s s i p p i  Chippewas. 

The 1837 T r e a t y  was made w i t h  t h e  " ~ h i p p e w a  n a t i o n  of  ~ n d i a n s  , ' I  and 

made no r e f e r e n c e  t o  t h e  aforement ioned two d i v i s i o n s .  N e i t h e r  d i d  t h e  

t r e a t y  r e f e r  t o  any d i v i s i o n  i n  t h e  payments. However, i n  1842,  p l a i n t i f f s ,  

as  t h e  "Chippewa I n d i a n s  of t h e  M i s s i s s i p p i  and Lake S u p e r i o r , "  e n t e r e d  

i n t o  a n o t h e r  t r e a t y  w i t h  d e f e n d a n t  by which more l a n d s  were  ceded .  7 S t a t .  

591. I n  A r t i c l e  V of  t h e  1842 T r e a t y  i t  was s p e c i f i e d  t h a t  h e n c e f o r t h  

the a n n u i t i e s  due  under t h e  1837 T r e a t y  shou ld  b e  d i v i d e d  e q u a l l y  between 

t h e  two d i v i s i o n s .  

Another t r e a t y  of  c e s s i o n  was e n t e r e d  i n t o  between p l a i n t i f f s  and 

d e l c n d m t  i n  1854. 10 S t a t .  1109.  I n  A r t i c l e  8 of t h e  1854 T r e a t y  t h e  

two d i v i s i o n s  agreed t h a t  h e n c e f o r t h  t h e  Chippewas of  Lake S u p e r i o r  

shou ld  r e c e i v e  t w o - t h i r d s ,  and t h e  Chippewas o f  t h e  M i s s i s s i p p i  s h o u l d  

r e c e i v e  o n e - t h i r d ,  of all b e n e f i t s  d e r i v i n g  from any t r e a t i e s  p r i o r  t o  

1847, i n c l u d i n g  t h e  1837 T r e a t y  a n n u i t i e s .  

T h e r e f o r e ,  a c c o r d i n g  t o  t h e  t h r e e  r e l e v a n t  t r e a t i e s ,  d e f e n d a n t  w a s  

o b l i g a t e d  t o  make t h e  f i r s t  s i x  a n n u i t y  payments t o  p l a i n t i f f s  a s  a  

s i n g l e  e n t i t y ,  t h e  n e x t  e l e v e n  payments were t o  be e v e n l y  d i v i d e d  between 

t h e  two d i v i s i o n s ,  and t h e  f i n a l  t h r e e  payments were  t o  b e  d i v i d e d  on 

a two-to-one r a t i o .  
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The initial appropriations to carry out the 1837 Treaty referred to 

p l a i n t i f f s  as the "Chippewas of Mississippi." The first appropriation to 

mention both divisions was that for fiscal vear 1846 ,  Subsequent appro- 

priations named both divisions. 

Defendant's "representative" receipts, and another disbursement 

schedule, each show distribution to the s e p a r a t e  divisions for t h e i r  

respective sole benefit. 

Plaintiffs have made the claim thnt tile d i s t r i b u t i o n  of the annuities 

was not in accordance with the treaties, buthaveintroduced no evidence in 

opposition to that submitted by defendant. We believe thnt the evidence 

in the record establishes a prima facie case  that distribution of the 

annuities was made in accordance with the applicable treaty provisions. 

(We mav note that a determination that one division received money owed 

to another would affect not the total amount of the a w a r d ,  but onlv the 

distribution of the award between plaintiffs' two divisions.) 

Plaintiffs havc noted the statement in the GAO Repor t  that monies 

appropriated to fulfill several treaties with p l a i n t i f f s  were advanced 

together to disbursing agents. Appropriations therefore were commingled 

before actual disbursement. Plaintiffs conclutie that defendant therefore 

cannot prove that the expenditures allegedly made under Article I 1  of 

the 1837 Treaty did not include expenditures owing under other trcatirs 

between the parties. 
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The CAO Rrporc d i d  de termine  the allocation of expenditures amas tk 

var ious  treaties, and t h e r e  is no evidence chal lenging  t h a t  allocatiua. 

Furthc~rmorc*, there i s  u n c o r ~ t r o v c r t e d  prlna fac ie  proof t h a t  p l a i n t i f f s  

recrlvetf a 1  I o f  t i l t *  r-.otlcy reported expended under all of t h e  treaties 

i n v o l v e d .  (Hnrcovcr , no expenditure is clained twice under d i f f e r e n t  

t rea t i e s ,  arlJ nc, S U C ~  allegation has been made. T?ae accuracv of defend 

a1 locat ion is tii,.rt+tnre i r r e  tcvant .) 

Review of t - l s i a e d  ex?enditures  shows payments were made in excess 

of trroty  requirements, f o r  agricultural implements and provisions, 

in the sum of $ 1 2 , 4 3 4 . 3 7 .  r - p l f r a t e  payments t ~ t a l l i n g  $16,382.29 

were made t o  rcplacc- goods w h i c h  were lost or destroyed before 

rccei p t  by l nd i . i t l s .  Theseb c.xpcnditurts , plus t h e  aforementioned S1500 

for n s p e c i ; i l  i l rws t  i g;ttory commission, must b e  disalloved . The total 

of d i sill l owcbL!  t*x:>tbnd I t urc s  is $30 ,317 .20 ,  The remaining cxpenditurcs, 

t o t a l  1 irrg $8 13, 378.06, . tro n ! l o w a b l c  3s pny:wnts  on t h e  c l a im.  

WE. havt' cons idvred dc . f c tx?snt ' s  claims for gratuitous expendf tures 

f o r  the benefit of p l a i n t i f f s  i n  the t o t a l  ar;rour?t o f  $15,286.73. Plain- 

t i f  f s  argue that  t h e  naturca of tile claim and t h e  course of dealings 

do not in good conscience warrant t h e  o f f s e t  of gratuities. 

gt! have considered p l a i n t i f f s '  argument in this regard, and have 

f l l l l v  examined the nature of this claim and tlw entire course of dealin* 

i i t ~ d  nrrounts hrtwren rhc  part ir3s .  Wt- are unable to find that  i n  good 

const. icanct' any othrnrisc al1ow;lhlc gr:ttui t i r s  f o r  t h ~  benefit of plain- 

t i f f~ s i l ou ld  I t t *  di.n i en.  - k i x d  S t  ;ire.. t . & ~ n f b o i n c  T r i b e s  of India- 
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192 C t .  C1. 679, 428 F. 2d 1324 (1970), a f f ' g  Docket 279-A, 2 1  Ind.  C1. 

Comm. 310 (1969) .  

P l a i n t i f f s  a r g u e  t h a t  t h e  e x p e n d i t u r e s  c la imed  as g r a t u i t i e s  by 

d e f e n d a n t  fo r  p r o v i s i o n s  f o r  5500 I n d i a n s  shou ld  b e  d i s a l l o w e d .  The 

e x p e n d i t u r e s  o c c u r r e d  i n  t h r e e  d i f f e r e n t  y e a r s ,  and c o n s i s t e d  o f  $700 

( t w i c e )  and  $235. P l a i n t i f f s  s t a t e ,  and w e  agree,  t h a t  there i s  n o  

a r b i t r a r y  d o l l a r  f i g u r e  wh ich  c a n  b e  used  t o  d e t e r m i n e  w h c t h e r  a n  expendi -  

t u r e  i s  o f  t r i b a l  b e n e f i t .  The t e s t  s h o u l d  be  whe the r  t h e  e v i d e n c e  s u p p o r t s  

t h e  c o n c l u s i o n  t h a t  t h e  p r o v i s i o n s  were  f o r  d i s t r i b u t i o n  on a t r i b a l ,  
0 

a s  opposed  t o  i n d i v i d u a l ,  b a s i s .  W e  have  conc luded  on t h e  b a s i s  o f  t h e  

r e c o r d  t h a t  t h e  e v i d e n c e  d o e s  n o t  s u p p o r t  t h e  c o n c l u s i o n  t h a t  t h e  

p r o v i s i o n s  were of tribal b e n e f i t .  

F i n a l l y  d e f e n d a n t  r e q u e s t e d  t h a t  t h e  amount of $1 ,216 .76  be d e d u c t e d  

from t h e  judgment  i n  t h i s  c a s e  a s  a  g r a t u i t o u s  o f f s e t .  T h i s  amount r e p r e -  

s e n t s  t h e  S t .  C r o i x  Chippewas '  p r o p o r t i o n a t e  s h a r p  of t h ~  amount of 

$85,687.20 wh ich  a l l e g e d l y  was expended by t h e  Grcn t  Lakes  C o n s o l i d a t e d  

Agency f o r  t h e  c a r e  and p r o t e c t i o n  of I n d i a n  t i m b e r  d u r i n g  t h e  y e a r s  

1949 t h r o u g h  1951 .  

De fendan t  i n t r o d u c e d  seven r e p r e s e n t a t i v e  vouche r s  t o  s u p p o r t  i t s  

c l a i m  f o r  o f f s e t  r e l i e f .  The v o u c h e r s  show t h a t  some e x p e n d i t u r e s  were 

f o r  a d m i n i s t r a t i o n  and agency  p u r p o s e s .  On t h e  b a s i s  o f  t h e  r e c o r d ,  t h c  

Commission is  u n a b l e  t o  d e t e r m i n e  t h e  p r o p o r t i o n  which was expended f o r  

a d m i n i s t r a t i v e  p u r p o s e s  o r  which was s o l e l y  f o r  t r i b a l  p u r p o s e s .  S i n c r  

we have n o  b a s i s  f o r  a l l o c a t i o n  o f  t h e  e x p e n d i t u r e s ,  we w i l l  d i s a l l o w  

t h e  e n t i r e  amount r e q u e s t e d  as a  g r a t u i t o u s  o f f s e t .  Quapaw T r i b e  o f I n d i a =  
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v. Uni ted  S t a t e s ,  1 2 8  C t .  C 1 .  45 ,  76 (1954) ,  a f f ' g  i n  part ,   rev'^ i n  p a r t ,  

Docket 1 4 ,  1 Ind. C 1 .  Comm. 644 (1951). 

The remaining g r a t u i t i e s  c la imed are  f o r  e x p e n d i t u r e s  t o t a l l i n g  

$12,062.32, made i n  accordance  w i t h  a r t i c l e  I1 of t h e  1837 T r e a t y ,  b u t  

i n  excess of t h e  r equ i remen t s  of the t r e a t y .  We have  concluded on the 

ev idence  t h a t  t h e s e  e x p e n d i t u r e s  were of  t r i b a l  b e n e f i t ,  and t h a t  t h e y  

a r e  d e d u c t i b l e  a s  g r a t u i t o u s  o f f s e t s .  See Sioux  T r i b e  of I n d i a n s  v .  Uni ted  

S t a t e s ,  Docket 78, 9 Ind. C 1 .  Comm. 538,  549-51 (19611, a f f  'd 161 Ct. C 1 .  

413, 315 F. 2d 378, E r t .  denied 375 U.S. 825 (1963).  

I n  summary, t h e  Commission conc ludes  t h a t  t h e  amount of $835,378.08 

may be deducted  f rom t h e  g r o s s  judgment i n  t h i s  case a s  a payment on t h e  

c l a im.  The Commission f u r t h e r  conc ludes  t h a t  t h e  amount of $12,062.32 

may be deducted  from t h e  gross  judgment f o r  g r a t u i t o u s  e x p e n d i t u r e s  made 

hy d e f e n d a n t  f o r  t h e  b e n e f i t  o f  p l a i n t i f f s .  Accord tng ly ,  t h e  Commission 

w i l l  e n t e r  a f i n a l  judgment  i n  t h i s  c a s e  awarding p l a i n t i f f s  $9,027,559.60. 

According t o  our  e a r l i e r  d e c i s i o n ,  t h e  p l a i n t i f f s  have  a g r e e d  t h a t  one  

t h i r d  o f  t h e  t o t a l  judgment  is  i n  f a v o r  of t h e  Chippewas of the M i s s i s s i p p i  

and two t h i r d s  a r c  i n  f a v o r  o f  t h e  Chippewas of Lake S u p e r i o r .  

We Concur: 

1.- \. . 
L' jw,. ! !  - 
P i e r c e ,  Commissioner 

B r a n t l e y  Blue ,  m i s s i o n e r  I" 


