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BEFORE THE INDIAN CLAIMS COXXISSION 

THE MINNESOTA CHIPPEWA TRIBE, e t  a l . ,  ) 
ON BEHALF OF THE CHIPPEWA INDIANS ) 
OF THE SISSISSIPPI AND LAKE ) 
SUPERIOR, 1 

1 
P l a i n t i f f s ,  1 

v. ) 
1 

THE UNITED STATES OF AMEAICA, 1 
1 

Defendant .  1 
Decided:  November 7 ,  1973 

Docket No. 18-C  

ADDITIOXAL FINDIKGS OF FACT 

The Commission makes t h e  f o l l o w i n g  f i n d i n g s  of f a c t  which are 

supplementa l  t o  t h e  f i n d i n g s  of  f a c t  numbered 1 through 11, p r e v i o u s l y  

e n t e r e d  i n  t h i s  d o c k e t ,  1 9  Ind .  C 1 .  Comm. 514 (1968),  and f i n d i n g s  of 

f a c t  numbered 1 2  through 26, p r e v i o u s l y  e n t e r e d  h e r e i n ,  26 Ind.  C 1 .  

Comm. 22 (1971).  

I. Payments on t h e  Claim 

27. Amount of  C o n s i d e r a t i o n  Promised P l a i n t i f f s  Under the 1837 

Trea ty .  The Uni ted  S t a t e s  promised t o  pay the amount of $870,000 a s  

c o n s i d e r a t i o n  t o  p l a i n t i f f s  f o r  t h e  c e s s i o n  of  Royce Area 242 ,  p u r s u a n t  

t o  t h e  T r e a t y  of  J u l y  29, 1837, 7  S t a t .  536. The 1837 T r e a t y  was 

executed  by t h e  Uni ted  S t a t e s  and " the  Chippewa n a t i o n  of ~ n d i a n s " .  The 

Commission h a s  de termined t h a t  t h e  Lake Super io r  and M i s s i s s i p p i  Chippewas 

were t h e  o n l y  p a r t i e s  hav ing  a n  i n t e r e s t  i n  t h e  t r e a t y .  26 Ind. C1. 

Comm. 22, 57 (1971) .  The treaty was ~ r o c l a i m e d  June 15, 1838. 

Pursuan t  t o  A r t i c l e  2 of  t h e  1837 T r e a t y ,  de fendan t  promised t o  

plaintiffs the sum of $700,000 in goods and c o i n ,  as a 20-year a n n u i t y  
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i n  amounts of $35,000 p e r  annum, as fo l lows :  

Cash annui ty  

Annuity goods 

Blacksmiths and shops 

Farmers, t o o l s  and s e e d s  

Prov i s ions  

Tobacco 

Per  annum T o t a l  

$ 9,500 $190,000 

60, GOO 

20,000 

Pursuant  t o  A r t i c l e  3, defendant  promised t o  d i s t r i b u t e  $100,000 

t o  "ha l f -b reeds  of t h e  Chippewa n a t i o n  . . ." Under A r t i c l e  4 ,  defendant  

promised t o  pay t r i b a l  c r e d i t o r s  t h e  t o t a l  of $70,000 i n  l i q u i d a t i o n  of  

t h e i r  " j u s t  claims" a g a i n s t  p l a i n t i f f s .  Defendant provided for t h e s e  

payments i n  t h e  t r e a t y  i n  response t o  t h e  i n s i s t e n c e  of p l a i n t i f f s  d u r i n g  

t h e  t r e a t y  n e g o t i a t i o n s .  (PL E x . 6 7 , ~ .  3;PL Ex68 ,p . lO e t ~ ;  P L E x . 7 Q p 6 . )  

28.  Div i s ion  of 1537 Trea ty  Annui t i e s  Among P l a i n t i f f s .  The 1837 

Treaty  d i d  n o t  s p e c i f y  t h e  manner i n  which t h e  a n n u i t i e s  were to b e  

d i s t r i b u t e d  t o  t h e  two d i v i s i o n s  of p l a i n t i f f s ,  i . e . ,  t h e  Lake Super io r  

Chippewas and t h e  M i s s i s s i p p i  Chippewas, Annuity payments would appear  t o  

have been made mainly t o  Y i s s i s s i p p i  Chippewas d u r i n g  the f i r s t  few 

y e a r s  a f t e r  execu t ion  of t h e  1837 T r e a t y ,  f o r  A r t i c l e  V of t h e  T r e a t y  of 

October 4 ,  1842,  7 S t a t .  591, which was proclaimed on ?farch 23, 1843, 

s t a t e d  t h a t :  

. . . . whereas t h e  bands b o r d e r i n g  on Lake Super io r ,  have 
n o t  been allowed t o  p a r t i c i p a t e  i n  t h e  a n n u i t y  payments 
of t h e  t r e a t y  made w i t h  t h e  Chippewas of t h e  N i s s i s s i p p i ,  
a t  S t .  P e t e r s  J u l y  2 9 t h  1837, and whereas a l l  the unceded 
l ands  belonging t o  t h e  a f o r e s a i d  I n d i a n s ,  a r e  h e r e a f t e r  t o  



32 Ind .  C1. Comm. 192 

b e  he ld  i n  common, t h e r e f o r e ,  t o  remove all occasion f o r  
j e a l o u s y  and d i s c o n t e n t ,  i t  i s  agreed t h a t  a l l  t h e  annu i ty  
due by t h e  s a i d  t r e a t y ,  as a l s o  t h e  annu i ty  due by the  
p r e s e n t  t r e a t y ,  s h a l l  hencefor th  be  equa l ly  d i v i d e d  among 
t h e  Chippewas of t h e  M i s s i s s i p p i  and Lake Super ior ,  p a r t y  
t o  t h i s  t r e a t y ,  s o  t h a t  eve ry  person s h a l l  r e c e i v e  an equal 
s h a r e .  

The manner i n  which t h e  1837 Trea ty  a n n u i t i e s  were t o  be d i v i d e d  

r e s p e c t i v e l y  among t h e  Lake Super ior  and the  M i s s i s s i p p i  Chippewas was 

changed a g a i n ,  by A r t i c l e  8 of t h e  Trea ty  of September 30, 1854, 1 0  S t a t .  

1109, which w a s  proclaimed on January 29, le55. The a r t i c l e  r e a d s  as 

fol lows : 

It  i s  agreed,  between t h e  Chippewas of Lake Super ior  
and the Chippewas of t h e  M i s s i s s i p p i ,  t h a t  the  former 
s h a l l  be  e n t i t l e d  t o  two t h i r d s ,  and the  l a t t e r  t o  one 
t h i r d ,  of a l l  b e n e f i t s  t o  be de r ived  from former t r e a t i e s  
e x i s t i n g  p r i o r  t o  t h e  y e a r  1847. 

According t o  p e r t i n e n t  agreements,  t h e r e f o r ~ t h e  $35,000 annu i ty  

should have been p a i d  as f o l l o w s  over  t h e  course of t h e  20 years: 

Paymen t s Years Lake Super ior  M i s s i s s i p p i  T o t a l  

1-6 1838-43 --- $35,000k --- $210,000 

18-20 1855-57 23,333.33 11,666.67 105,000 
$700,000 

* Due t o  p l a i n t i f f s  as an e n t i t y .  

29. Disbursements Claimed by Defendant as Payments on t h e  C l a i m .  

Defendant in t roduced  a n  account ing r e p o r t  prepared by t h e  General 

Accounting Off ice, da ted  March 27, 1952 (Def . Ex. 1-S) , h e r e i n a f t e r  r e f  erred 

t o  as  t h e  CAO Repor t .  It was supplemented by disbursement schedules from 

an accoun t ing  r e p o r t  d a t e d  January 24 ,  1946 (Def . Ex.  2 - ~ ) ,  which was 
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prepared by the GAO f o r  use  by t h e  Court  of Claims i n  Mole Lake Band 

v .  United S t a t e s ,  Docket No. 45162 ( l a t e r  r e p o r t e d  a s  126 ~ t .  ~ 1 .  596 

(1953)).  This  r e p o r t  w i l l  b e  r e f e r r e d  t o  as the Mole ~ a k e  Report .  

I n  a d d i t i o n ,  defendant  submit ted ano ther  disbursement schedu le ,  a g r a t u i t y  

r e p o r t ,  and " represen ta t ive1 '  r e c e i p t s  and vouchers .  

The GAO Report s t a t e s  t h a t  defendant  d i s t r i b u t e d  t o  p l a i n t i f f s  and 

o t h e r s  amounts i n  goods and c o i n  aggrega t ing  $865,696.34 a s  1837 T r e a t y  

c o n s i d e r a t i o n  (pp. 15-16, 32) .  Accordingly,  i n  i t s  amended answer filed 

August 24, 1971, defendant  claimed payments on t h e  c la im i n  t h e  amount of  

$865,696.34. 

In its proposed f i n d i n g s  of f a c t ,  f i l e d  February 1, 1972, de fendan t  

claimed on ly  $827,223.79 of t h e  a f o r e s a i d  sum a s  payments on the claim. 

However, defendant  changed i ts  p o s i t i o n  aga in  i n  i t s  r e p l y  brief f i l e d  

August 8, 1972, and now c la ims  $852,940.12 of t h e  t o t a l  d isbursements  

as payments on t h e  c la im,  and t h e  remaining $12,756.22 as  overpayments 

of c o n s i d e r a t i o n .  

30. A l l o c a t i o n  of Expendi tures .  The GAO Report s t a t e s  (p. i4) t h a t  monies 

a p p r o p r i a t e d  t o  f u l f i l l  s e v e r a l  t r e a t i e s  between p l a i n t i f f s  and defendant  were 

advanced t o  d i sbu r s ing  officers t o g e t h e r ,  making i t  ". . . i r e p r a c t i c a b l e  to set 

o u t  a  balanced s t a t e m e n t  of  money a p p r o p r i a t e d  f o r  each t r e a t y  s e p a r a t e l y . "  

Howctver, d e f e n d a n t ' s  e x p e r t  w i t n e s s  testified that t h e  examiners p r e p a r i n g  

t h e  r e p o r t  ". . . were able t o  s e p a r a t e  t h e  monies d i s b u r s e d  accord ing  

t o  t h e  var ious  t r e a t i e s  involved . . ." (T., p.  13.) The GAO Report  

does a l l o c a t e  expendi tu res  by t r e a t y  i n  balanced s t a t e m e n t s .  (Sta tements  

4, 5 and 6 ,  pp. 20-31.) 
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31. Distribution of 1837 Treaty Consideration. The Mole Lake Report 

contains distribution schedules numbered 14 through 18 showing payments made 

by defendant toward the consideration under the 1837 Treaty, as follows: 

Art. 11* 

(a) Cash annuity 

(b) Annuity Goods 

(c) Blacksmiths 

(d) Farmers 

(e) Provisions 

(f) Tobacco 

(g) Agricultural implements 
and equipment 

(h) Grist and saw mills 

(i) Guns, ammunition and 
traps 

(j ) Household equipment 

(k) Education 

Art. I11 

Payments to halfbreeds 

Arts III and IV 

Commission to investigate 
claims 

Art. IV 

Payment of tribal debts 

Total 

* The letter designations are the  omm mission's : (a) through (f) corres- 

vond to payments 1 through 6 in article I1 of the 1837 Treaty. 
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The d i s t r i b u t i o n  schedules  prepared by defendant c o n s t i t u t e  prima f a c i e  

proof t h a t  t r e a t y  cons ide ra t i on  was paid t o  Indian t r i b e s *  Since no evidence 

was introduced which con t rove r t s  t he  f a c t  of these  expendi tu res ,  t h e  

Commission concludes t h a t  defendant d i s t r i b u t e d  t he  amount of  $865,696 .34  

a s  i nd i ca t ed  i n  t h e i r  r e p o r t s .  

32. Expenditures of Spec ia l  I nves t i ga to ry  Commission. A r t i c l e  IV of 

t he  1837 Treaty d i r e c t e d  defendant t o  pay $70,000 i n  s a t i s f a c t i o n  of  

c r e d i t o r s '  c la ims aga in s t  p l a i n t i f f s .  The a r t i c l e  s p e c i f i e d  payment of  

$58,000 to t h r ee  of p l a i n t i f f s '  c r e d i t o r s  i n  s a t i s f a c t i o n  of t h e i r  

ou ts tanding  ob l iga t i ons .  Claims of o t h e r  t r i b a l  c r e d i t o r s  were t o  be  

l i qu ida t ed  by defendant by expending another  $12,000.00. I n  execut ion of 

A r t i c l e  IV of t h e  1837 Trea ty ,  defendant e s t a b l i s h e d  a  s p e c i a l  i nves t i ga to ry  

comission t o  examine and l i q u i d a t e  ou ts tanding  t r i b a l  deb t s .  The s p e c i a l  

commission was reimbursed f o r  t h e i r  expenses i n  t h e  t o t a l  of $1,500. 

Defendant r eques t s  t h a t  $1,178.75 of t h e  $1,500 be allowed a s  a payment 

o n  t h e  c la im pursuant t o  A r t i c l e  I V ,  and t h a t  t h e  remaining $321.25 be 

allowed a s  a  g r a t u i t o u s  o f f s e t .  (The $1,178.75 r e p r e s e n t s  t h e  d i f f e r e n c e  

between t he  $70,000 provided by A r t i c l e  I V  f o r  payment of c r e d i t o r s '  c la ims,  

and t h e  $68,821.25 spent  fo r  t h a t  purpose.) 

The language of the  1837 Trea ty  i s s p e c i f i c .  The United S t a t e s  

accepted t he  ob l i ga t i on  and duty t o  s e t t l e  and l i q u i d a t e  the claims of 

p l a i n t i f f s '  c r e d i t o r s  i n  amounts aggrega t ing  $70,000. The t r e a t y  does 

no t  au tho r i ze  reimbursement of the  c o s t s  of the s p e c i a l  i n v e s t i g a t o r y  
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tommission from t r i b a l  o r  t r e a t y  funds .  The $1,500 expenses of t h e  s p e c i a l  

commission a r e  n o t  d e d u c t i b l e  a s  a payment on the c la im,  nor  as a g r a t u i t y .  

33. Expenses Not S p e c i f i e d  Under A r t i c l e  11. Defendant i n  i ts  

Requested F ind ings  of Fac t  and Brief  on Offsets stated t h a t  t h e r e  were 

l i s t e d  i n  t h e  Mole Lake Report payments f o r  items c o s t i n g  $18,263.51 

which seemed "to have no r e l a t i o n  t o  the  cons ide ra t ion  requ i red  by sa id  

t r e a t y " .  These e x p e n d i t u r e s  were f o r  a g r i c u l t u r a l  implements and 

equipment; g r i s t  and s a w  m i l l s ;  guns, ammunition and t r a p s ;  and,  

household equipment. (See f i n d i n g  31, supra ,  under a r t i c l e  11, items - 
(g)  through (k) , ) Defendant o r i g i n a l l y  proposed t h a t  t h e s e  e x p e n d i t u r e s  

be al lowed a s  g r a t u i t i e s  o r  " a d d i t i o n a l  considera t ion" .  

P l a i n t i f f s  a rgue  t h a t  t h e  i tems were no t  au thor ized  by the 1837 

Treaty ,  and t h a t  they must t h e r e f o r e  be disallowed a s  c o n s i d e r a t i o n  p a i d  

under t h e  t r e a t y .  

Defendant,  i n  i t s  Objec t ions  t o  p l a i n t i f f s '  Proposed Findings  of 

Fact ,  r e c o n s i d e r s  i ts  e a r l i e r  p o s i t i o n .  Defendant n o t e s  t h a t  t h e  ca tegory  

of a n n u i t y  goods was s h o r t  $17,097.66 of what was requ i red  by t h e  t r e a t y .  

(See f i n d i n g s  27 and 31. ) Defendant argues  t h a t  t h e  expend i tu res  of 

$1,068.84 f o r  grist and saw m i l l s ,  o f  $11,526.40 f o r  guns,ammunition 

and t r a p s ,  and o f  $1,267.49 f o r  household equipment, a t o t a l  o f  $13,862.73, 

q u a l i f y  a s  "annui ty  goods", and should  be deducted a s  such.  

"Goodstf are u s u a l l y  considered s a r e s  o r  commodities. Grist and 

saw mills would n o t  fit a d e f i n i t i o n ,  and t h e r e f o r e  may no t  be  

allowed as deduc t ions  f o r  annu i ty  goods. The remaining $12,793.89 in 

expenditures do q u a l i f y  a s  "annuity goods" and a r e  allowable.  
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Defendant f u r t h e r  n o t e s  t h a t  t h e  ca tegory  of "farmers" under a r t i c l e  

I1 of t h e  t r e a t y  was $4,027.13 s h o r t  of t h e  amount r e q u i r e d  by t h e  t r e a t y .  

Under a r t i c l e  I1 e x p e n d i t u r e s  f o r  "farmers" can i n c l u d e  expendi tu res  f o r  

farm implements and g r a i n  o r  seed.  Defendant a rgues  t h a t  t h e  $4,400.78 

spen t  f o r  a g r i c u l t u r a l  implements are a l lowable  d e d c c t i o n s ,  up t o  t h e  

s h o r t f a l l  i n  t h e  "farmers" ca tegory  of a r t i c l e  I1 of t h e  t r e a t y .  We agree .  

That l e a v e s  $373.65 s p e n t  f o r  a g r i c u l t u r a l  implements which must be 

disal lowed.  

P l a i n t i f f s  i n  a d d i t i o n  o b j e c t  t o  the $625 expendi tu res  f o r  "education".  

However, A r t i c l e  I1 of t h e  1837 Trea ty  provided:  

I f  a t  t h e  e x p i r a t i o n  of one o r  more years t h e  I n d i a n s  
should p r e f e r  t o  r e c e i v e  goods, i n s t e a d  of  t h e  n i n e  thousand 
d o l l a r s  agreed t o  b e  pa id  t o  them i n  noney, they s h a l l  be  a t  
l i b e r t y  t o  do so. O r ,  should they conclude t o  a p p r o p r i a t e  
a p o r t i o n  of t h e  a n n u i t y  t o  t h e  es tab l i shment  and s u p p o r t  of  
a school  o r  s c h o o l s  among them, t h i s  s h a l l  be g r a n t e d  them. 

The $625 expended f o r  e d u c a t i o n  i s  t h e r e f o r e  a l lowable  a s  a n  e x p e n d i t u r e  

charged a g a i n s t  a n n u i t y  cash.  

We have d i sa l lowed ,  of t h e  fo rego ing  e x p m d i t u r e s ,  $1,068.84 f o r  

g r i s t  and saw m i l l s ,  and $373.65 f o r  a g r i c u l t u r a l  implements, a  t o t a l  o f  

34. Excess Prov i s ions .  The amount expended f o r  p r o v i s i o n s  under  

t h e  t r e a t y  was $59,262.79, a l though  o n l y  $40,000 was r e q u i r e d  by t h e  

t r e a t y .  Thus t h e r e  were e x p e n d i t u r e s  of $19,262.79 i n  excess .  

Under t h e  p o r t i o n  of  A r t i c l e  I1 c i t e d  i n  t h e  p reced ing  f i n d i n g  o f  

f a c t ,  p r o v i s i o n s  could be provided p l a i n t i f f s  i n  lieu of cash .  In  

a d d i t i o n ,  p r o v i s i o n s  could  be provided as "annui ty  goods". The r e s p e c t i v e  
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s h o r t a g e s  i n  e x p e n d i t u r e s  i n  t h e s e  two c a t e g o r i e s  were $3,966.54 and 

$4,303.77. Therefore  $8,270.31 of the  excess  expendi tures  for p r o v i s i o n s  

a r e  a l l o w a b l e  a s  payments under t h e  t r e a t y ,  whi le  $10,992.48 of such 

expend i tu res  a r e  d i sa l lowed .  

35. Payments t o  Replace T r i b a l  Funds and Goods. According t o  t h e  

GAO Report  (p.  12), Congress appropr ia ted  $1,382.29 ". . . f o r  an  amount 

r e t a i n e d  by . . ." a sub-agent,  and $15,000 t o  r e p l a c e  t r e a t y  goods 

". . . des t royed  by f i r e  a t  t h e  agency . . ." Since t h i s  $16,382.29 was 

t o  r e p l a c e  goods which had n o t  been rece ived  by t h e  Ind ians ,  defendant  

may n o t  be  c r e d i t e d  f o r  t h e s e  expend i tu res .  

36. T o t a l  of  Payments on the  Claim. The sum of t h e  expend i tu res  by 

defendant  which w e  have d i sa l lowed  is  $30,317.26, a s  fo l lows :  

F ind ing  32 $ 1,500.00 
" 33 1,442.49 
" 34 10,992.48 
" 35 16,382.29 

This sum s u b t r a c t e d  from t h e  t o t a l  expend i tu res  claimed by de fendan t  l e a v e s  

a f i g u r e  o f  $835,378.08, which w e  a l low a s  payments on the claim. 

37. D i s t r i b u t i o n  of Payments Among P l a i n t i f f s .  A s  w e  have noted 

above ( f i n d i n g  Z8),  s t a r t i n g  wi th  payments f o r  f i s c a l  y e a r  1844, p l a i n t i f f s '  

two d i v i s i o n s  were t o  d i v i d e  the payments according t o  formula determined 

by t r e a t y .  

The i n i t i a l  a p p r o p r i a t i o n s  under t h e  1837 Treaty  r e f e r r e d  t o  "carrying 

i n t o  e f f e c t  t h e  t r e a t y  w i t h  Chippewas of  ~ississippi", and t h e  GAO r e p o r t  
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A t  t h e  time, the  term "Chippewas of ~ississippi" was used t o  refer t o  

t h e  j o i n t  e n t i t y  composed of p l a i n t i f f s t  two d i v i s i o n s .  

The Act of Plarch 3, 1845, 5 S t a t ,  766, was t h e  f i r s t  appropr ia t io r r  

t o  c a r r y  o u t  the 1837 T r e a t y  t h a t  named t h e  Chippewas of Lake Super io r  

a long wi th  t h e  Chippewas of t h e  N i s s i s s i p p i .  That a p p r o p r i a t i o n  was f o r  

f i s c a l  yea r  1846. Subsequent a p p r o p r i a t i o n s  named both  d i v i s i o n s .  

I n  a d d i t i o n ,  t h e r e  is i n  evidence t h e  f i r s t  page of a r e c e i p t  d a t e d  

October 6 ,  1848, s igned  by Lake Super io r  Chippewas, acknowledging payment 

o f  cash a n n u i t i e s .  

Disbursement Schedule No. 1 8  i n  t h e  Hole Lake r e p o r t  (p. 217) shows 

d i s t r i b u t i o n  of 1837 Trea ty  a n n u i t i e s  i n  f i s c a l  yea r  1858 t o  the Lake 

Super io r  Chippewas f o r  t h e i r  s o l e  b e n e f i t .  Disbursement Schedule No. 6 

(Def. Ex. 4-S, not  o the rwise  i d e n t i f i e d )  shows d i s t r i b u t i o n  of 1837 Trea ty  

a n n u i t i e s  t o  t h e  M i s s i s s i p p i  Chippewas f o r  t h e i r  s o l e  b e n e f i t  i n  f i s c a l  

years 1857 through 1859, and i n  f i s c a l  year 1863. 

There is no a l l e g a t i o n  o r  evidence t h a t  p l a i n t i f f s  d i d  not r e c e i v e  

the expendi tu res  r e p o r t e d  i n  t h e  GAO and Mole Lake Reports .  

11. G r a t u i t i e s  

38. Overpayment of Trea ty  Annui t i e s  a s  G r a t u i t i e s .  Defendant 

supp l ied  p r o v i s i o n s  t o  p l a i n t i f f s  i n  accordance w i t h  a r t i c l e  I1 of t h e  

1537 Trea ty  i n  excess  of the requirements  of t h e  t r e a t y  i n  t h e  amount 

of $10,993.48. (Finding 34, s u p r a . )  The excess  p r o v i s i o n s  are accounted 

for by t h e  e x t r a o r d i n a r y  q u a n t i t y  f u r n i s h e d  p l a i n t i f f s  i n  1847. (Def. 

Ex. 2-S, p. 208.) P l a i n t i f f s  a t  that t i m e  numbered about 5,300 Ind ians .  
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We conclude t h a t  an expend i tu re  of t h a t  amount i n  one year was of a size and 

n a t u r e  t h a t  would c o n s t i t u t e  a t r i b a l  b e n e f i t ,  and t h a t  i t  may be deducted 

as a gratuity. 

Defendant i n  a d d i t i o n  provided a g r i c u l t u r a l  implements i n  excess of 

t h e  requirements  of a r t i c l e  I1 of t h e  t r e a t y  i n  t h e  amount of $373.65. The 

r e c o r d  is u n c l e a r  concerning t h e  a g r i c u l t u r a l  implements provided i n  excess 

of  t r e a t y  requirements .  Lacking f u r t h e r  informat ion,  we cannot a l l o w  

t h e s e  e x p e n d i t u r e s  as  g r a t u i t i e s .  

Defendant a l s o  claimed $1,068.84 f o r  grist and saw m i l l s  as an a r t i c l e  

11 expense. W e  concluded t h a t  expend i tu res  f o r  m i l l s  were n o t  p roper ly  

a l lowable  as t r e a t y  expenses.  (Finding 33, s u p r a . )  However, t h e  e x p e n d i t u r e  

f o r  t h e  m i l l s ,  which was made i n  1856 (Def. Ex. 2 - S ,  p. 215), we conclude 

was of a size and n a t u r e  t h a t  would c o n s t i t u t e  a t r i b a l  b e n e f i t ,  and 

therefore may be deducted as a g r a t u i t y .  

The t o t a l  gratuities allowed f o r  claimed excess  expend i tu res  under 

a r t i c l e  11 is  t h e r e f o r e  $12,062.32. 

3 9 .  A d d i t i o n a l  P rov i s ions  Claimed as G r a t u i t i e s .  Rece ip t s  fn 

evidence (Def. Ex. 15-5) and a General  Accounting Office report re t h e  

" ~ h i ~ ~ e w a  T r i b e  of I n d i a n s  and Various Bands and Divis ions  the reof  i n  

Michigan, Plinnesota, and  isc cons in" (Def. Ex. 5-S), show t h a t  i n  both  

1841 and 1842 p l a i n t i f f s '  c h i e f s  and headmen acknowledged r e c e i p t  of 

$700 i n  provisions, f o r  a t o t a l  of $1400. I n  1848 another $235 i n  

Provisions were d i s t r i b u t e d  t o  p l a i n t i f f s .  P l a i n t i f f s  a t  t h a t  time 
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numbered about 5,300 Ind ians .  We conclude t h a t  t h e  expendi tu res  f o r  

p r o v i s i o n s  t o t a l l i n g  $1,635.00 were n o t  of tribal b e n e f i t  and are n o t  

a l lowable  as g r a t u i t i e s .  

40. Expendi tures  f o r  Care and P r o t e c t i o n  of Timber as G r a t u i t i e s .  

During t he  years 1949 through 1951, the S t .  Croix  Chippewas, a c o n s t i t u e n t  

of the Lake Super ior  d i v i s i o n ,  were under t h e  j u r i s d i c t i o n  of the Grea t  

Lakes Consol.idatcd Agency. Defendant c la ims t h a t  dur ing  t h o s e  y e a r s  

t h e  agency expended $85,687.20 f o r  c a r e  and p r o t e c t i o n  of Indian t imber .  

Defendant r e l i e s  on a GAO account ing r e p o r t  da ted  September 26, 1963 

(Def. lix. 5 0 s ) .  Disbursement schedu les  297-300 show the claimed 

expendi tu res .  

I n  1945 t h e  popula t ion  of t h e  S t .  Croix  Chippewas, who a r e  a  p a r t  

of p l a i n t i f f  t r i b e s ,  was 241, o r  1 . 4 2 Z  of t h e  total I n d i a n  popula t ion  

of 16,928 w i t h i n  t h e  agency. The p r o p o r t i o n a l  e x p e n d i t u r e  f o r  which 

o f f s e t  relief is  reques ted  is  t h e r e f o r e  $1,216.76. 

Defendant has in t roduced seven r e p r e s e n t a t i v e  vouchers t o  s u p p o r t  

i t s  cla im f o r  o f f s e t  r e l i e f  (Def. Ex. 14-S). A s t u d y  of t h e  vouchers 

shows t h a t  money from these funds was used f o r  a d t c i n i s t r a t i v e  and agency 

purposes. The vouchers show that reimbursement was reques ted  from t h e  

a p p r o p r i a t i o n  " c o n t r o l  of f o r e s t  p e s t s "  f o r  the cost  of o i l  used i n  a 

motor v e h i c l e  owned by t h e  United S t a t e s  Government. Reimbursement f o r  

t h e  c o s t  of points, p o i n t  guards  and spark plugs f o r  use  i n  ano ther  

motor vehicle owned by t h e  United States was made from t h e  a p p r o p i r a t i o n  

"resources  management". Payment of t h e  agency's  e l e c t r i c  b i l l  was made 
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from t h e  same a p p r o p r i a t i o n .  Other vouchers a r e  f o r  c a r  r e p a i r s  and 

te lephone b i l l s .  

S ince  t h e  Commission is  unable  t o  determine t h e  amount of 

percentage o f  funds  used f o r  agency and a d m i n i s t r a t i v e  purposes and the 

amount of funds  used f o r  t r i b a l  b e n e f i t s ,  none of t h e  expend i tu res  

claimed as t r i b a l  b e n e f i t s  may be  o f f s e t .  

41. T o t a l  of G r a t u i t i e s .  The sum of the  g r a t u i t i e s  claimed by 

defendant  which we have al lowed i s  $12,062.32, pe r  f i n d i n g  38. 

CONCLUSION 

On t h e  b a s i s  of  the fo rego ing  f i n d i n g s  of f a c t  and f o r  t h e  reasons  

expressed i n  the accompanying op in ion ,  t h e  Commission f i n d s  and concludes  

t h a t :  defendant  made payments on t h e  c la im f o r  t h e  b e n e f i t  of p l a i n t i f f s  

i n  accordance w i t h  t h e  1837 Trea ty  i n  the amount of  $835,378.08; 

defendant  made g r a t u i t o u s  expend i tu res  f o r  t h e  b e n e f i t  of p l a i n t i f f s  

i n  t h e  t o t a l  amount of  $12,062.32. 

Accordingly ,  on t h e  bas is  of t h e  e n t i r e  record i n  t h i s  case, w e  

conclude t h a t  t h e  amount o f  $847,440.40 may be deducted from t h e  gross 

award p r e v i o u s l y  e n t e r e d  h e r e i n  of $9,875,000.00. The Commission w i l l  

t h e r e f o r e  e n t e r  a f i n a l  judgment awarding p l a i n t i f  f s  $9,027,559.60. In 

accord w i t h  o u r  earl ier  de te rmina t ion ,  26 Ind. C 1 .  Cornm. a t  58, one t h i r d  
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of the total  judgment is in favor of the Chippewas of the Plississippi 

and two-thirds in favor of the Chippewas of Lake Superior. 

L * '  V 
3. &,..a&-, . Vance, Commissioner 

! .  - ./l 1 ::. * 

Margarecl H. Pierce, Commissioner 


