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BEFORE THE INDIAN CLAIMS COLNMISSION 

THE POTTAWATOMIE T R I B E  OF I N D I A N S ,  THE P R A I R I E  ) 
BAND OF THE POTTAWATOMIE T R I B E  O F  I N D I A N S ,  1 
and WILLIAM EVANS, ELLEN NOGAHNKOVK V IEUX , ) 
a n d  L I S A  (NAGONBA) CLAYBEAR, as i n d i v i d u a l s -  ) 
p l a i n t i f f ,  

P l a i n t  i f  f s ,  ) 

THE POTTAWATOMIE NATION OF I N D I A N S ,  THE P R A I R I E  ) 
BAND OF T I E  PUITAWATOMIE NATION O F  I N D I A N S ,  ) 
a n d  WILLIAM EVANS, ELLEN NOGAHNKOLTK VIEUX, and ) 
L I S A  (NAGONBA) CLAYBEAR, as i n d i v i d u a l s -  ) 
p l a i n t i f f ,  ) 

P l a i n t i f f s ,  ) 

) 
HANNAINILLE INDIAN COMMUNITY, WILSON, MICHIGAN; ) 

FOREST COUNTY POTAWATOMI COMMUNITY, CMNDON, ) 
WISCONSIN;  POTAWATOMI T R I B E  OR NATION OF ) 
INDIANS;  F W  WANDAHSEGO, SR., E L I J A H  ) 
PETONQUOT, IKE GEORGE and VALENTINE R I T C H I E ,  ) 

) 
P l a i n t i f f s ,  1 

1 
TIIE PEORIA T R I B E  OF INDIANS OF OKLAHOMA a n d  1 

MABEL STATON PARKER on behalf  of THE 1 
PIANKESHAW NATION 1 

) 
I R A  SYLVESTER GODFROY, WILLIAM ALLOLA GODFROY, ) 

JOHN A. OWENS, on r e l a t i o n  of THE MIAMI INDIAN ) 
TRICE a n d  MIAMI TRIBE OF INDIANA and each on ) 
behalf  of others  s i m i l a r l y  s i t u a t e d  and on ) 
behalf of the  M I N I 1  I N D I A N  T R I B E  and var ious  ) 
b a n d s  a n d  g r o u p s  of t h e m  c o m p r i s i n g  the MIAMI ) 
T R I B E  AND NATION, 1 

P l a i n t i f f s ,  1 
1 

THE M I A M I  T R I B E  OF OKLAHOMA, a l so  k n o w n  as THE ) 
MTAE-11 T R I B E ,  a n d  HARLEY T. PALMER, FRANK C. ) 
P001ER a n d  DAVID LEONARD, as representat ives ) 
of t h e  MIAMI T R I B E  and of a l l  t h e  members 1 
t h e r e o f ,  ) 

P l a i n t i f f s ,  ) 

D o c k e t  No. 1 5 - D  

Docket N o s .  15-P 
and 1 5 - Q  

Docket N o s .  29-B, 
29-N, and 29-0 

D o c k e t  No. 99 

D o c k e t  No. 1 2 4 - H  

Docket No. 2 5 4  



32 Ind.  C1. Comm. 232 

C I T I Z E N  BAND OF POTAWATOMI INDIANS OF OKLAHOMA, ) 
and POTAWATOMI NATION, r e p r e s e n t e d  by C I T I Z E N  ) 
BAND OF POTAWATOMI INDIANS OF OKLAHOMA, and ) Docket Nos. 306, 
by DAN NAIjEM, MAY FAIRCHILD a n d  A. B. PECORE, ) 309, and 31 1 
m e m b e r s  of s u c h  B a n d  a n d  such N a t i o n ,  and 
DAN NADEAU, MAY FAIRCHILD and A. B. Pecore, 
on the relaLion of POTAWATOMI NATION, 

P l a i n t  i f  fs,  

THE PEORIA TRIBE OF INDIANS OF OKLAHOMA, ClPI 
FROMAN on beha l f  of the  PEORIA NATION, a n d  
FRED ENSWORTH on behalf of t h e  KASKASKIA 
NATION, 

P l a i n t i f f s ,  

THE PEORIA T R I B E  OF 'INDIANS OF OKLAHOMA and 
AMOS ROBINSON SKYE on behalf of t he  WEA 
NATION, 

P l a i n t i f f s ,  

THE KICKAPOO T R I B E  OF KANSAS, THE KICKAPOO 
T R I B E  OF OKLAHOMA, THE KICKAPOO NATION, 
e t  a l . ,  

Plaint if fs, 

UNITED STATES OF AMERICA, 

Defendant. 

Decided:  November 21 ., 1973 

A p p e a r a n c e s  : 

R o b e r t  S t o n e  J o h n s o n ,  A t t o r n e y  f o r  
the Plaintiffs i n  Docket N o s .  15-0, 
15-P, a n d  15-Q. 

Robert C. B e l l ,  Jr., and James N. 
B e e r y ,  A t t o r n e y s  f o r  P l a i n t i f f s  
i n  Docket No. 29-B. 

R o b e r t  C. Bell ,  Jr. ,  A t t o r n e y  for 
P l a i n t i f f s  i n  D o c k e t  Nos. 29-N 
a n d  29-0 .  
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Albert C. Harker, Attorney f o r  
P l a i n t i f f s  i n  Docket No. 124-H. 

Edwin A. Rothschild, Attorney 
f o r  P l a i n t i f f s  i n  Docket No. 254. 

Louis L. Rochrncs and Giddings 
Howd , Attorneys f o r  P la in t  i f  f s  
i n  Docket Nos. 306, 3G9, and 311. 

Jack Joseph, Attorney f o r  P l a i n t i f f s  
i n  Docket Nos. 313 and 314-A. 

Allan a5u11, Attorney f o r  P la in t  i f  f s  
i n  Docket No. 315. 

Bernard M. Newburg, William 3. 
Lundin, and Milton Edward Bander, 
with whom were Assis tant  Attorneys 
General Clyde 0. Nartz and Shiro 
Kashiwa, Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION ON DEhYING DEFENDANT'S 
MOTION TO CONTINUE CONSOLIDATION OR TO RECONSOLIDATE 

Pierce,  Commissioner, del ivered the opinion of the  Commission. 

On April  4 ,  1973, we issued our dec is ion  on t i t l e  i n  t h i s  proceeding. 

We explained the re in  a t  30 Ind. C1. Comm. 45, t h a t  because the  claims 

involve overlapping cessions,  Dockets 15-D, 15-P, 29-N, 99, 306, 311, 

313, 314-A, and 315 were consolidated by Commission order  of Harch 11, 

1958, f o r  the purpose of t r i a l  t o  determine the  respec t ive  i n t e r e s t s  of t h e  

p l a i n t i f f s  i n  the  lands claimed there in .  Dockets 15-Q, 29-0, 254, and 

309 wcrc consolidated with the  above dockets by the  same order ,  and f o r  

the  same purpose, but only in so fa r  a s  t h e i r  claims overlap the  lands 

claimed i n  Dockets 314-A and 315. By our order of January 5, 1959, 
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Docket 124-H, r e l a t i n g  t o  claims f o r  Royce Area 98, was consol idated 

w i th  t h e  above dockets.  

The maps a t  30 Ind. C1. C m .  79, 80 depict  t h e  a reas  involved 

and t h e  i n t e r e s t s  t h e r e i n ,  which we credi ted t o  t he  var ious  p l a i n t i f f s .  

I n  t h e  ca se  of overlapping cess ions ,  w e  he ld  t h a t  several  of thc 

p l a i n t i f f s  have undivided one-half o r  one-third recognized t i t  lc 

i n t e r e s t s  i n  va r ious  t r a c t s  of land. 

On October 2 4 ,  1973, t h e  defendant moved fo r  an order  con t inu ing  

t h e  conso l ida t ion ,  o r  t o  re-consol idate  a l l  of t h e  nbovc docke t s  exccj3t 
7'; 

Dockets 15-P and 306 .  The requested order  would continue tht- cunso l i -  

d a t i o n  f o r  t h e  du ra t i on  of any appeals o r  c ross  appeals,  o r  i n  t he  

absence t he r eo f ,  u n t i l  November 29, 1973, when t h e  time f o r  f i l i n g  

appeals  exp i r e s ,  o r  a l t e r n a t i v e l y  u n t i l  such e a r l i e r  t ime as a l l  

p a r t i e s  might f i l e  s ta tements  of i n t en t  not t o  appea l .  

A s  grounds f o r  t h e  motion, t h e  defendant s ta ted  t h a t  continued 

conso l ida t i on  of  t h e  dockets ,  s o  as t o  b r i n g  a l l  i n t e r e s t ed  p a r t i e s  

before  t h e  Court of Claims i n  t h e  case of an appeal of t h e  t i t l c  

decision,.  is t h e  only p ro t ec t i on  it  has aga ins t  m l t i p l e  l i a b i l i t y .  

The Peoria  p l a i n t i f f s  i n  Docket Nos. 313 and 314-A, responded 

on November 1, 1973. They opposed the  motion on the grounds, - i n t e r  '2 - 1 l i - 1  

t h a t  : 

* Dockets 15-P and 306 appear t o  have been omitted from the  motion 
because they  a r e  a l ready  on appeal on t he  l imi ted  quest ion of the 
Potawatomi p o l i t i c a l  s t r u c t u r e .  The no t ice  o f  t h a t  a p p e a l  s t a t e s  t h a t  

i t  is not  intended t o  a f f e c t  t h e  determination of t i t l e  of any of t h e  
c la imants  t o  Royce Area 177. 
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The Commission is without  j u r i s d i c t i o n  o r  a u t h o r i t y  
t o  bind t h e  p a r t i e s  and t h e  Court of Claims wi th  
r e spec t  t o  appeal  of dockets conso l ida ted  f o r  t r i a l  
before  t h e  Commission; 

The defendant ' s  a l l e g a t i o n s  of mu l t i p l e  l i a b i l i t y  
a r e  mistaken; and 

The procedure suggested by the defendant is  cumber- 
some and p r e j u d i c i a l  t o  t h e  plaintiffs, and would 
d i scourage  o r  make review by t h e  Court of Claims 
more d i f f i c u l t ,  and might p l ace  before  the  c o u r t  
m a t t e r s  which i t  would not otherwise  have t o  be 
concerned wi th  . 

The Potawatorni p l a i n t i f f s  i n  Dockets 15-D, 15-Q, 309, and 311 

responded on November 2 ,  1973. Tkev opposed t he  motion f o r  t h e  same 

reasons stated by t h e  Peor ia  p l a i n t i f f s ,  I n  a d d i t i o n  t h e y  s t a t e d  t h a t  

they would be pre jud iced  by having t h e i r  " r e l a t i v e l y  small claims" t r i e d  

a s  t o  value i n  conso l ida t i on  wi th  c la ims of o t h e r  t r i b e s  for larger areas 

ceded a t  d i f f e r e n t  times. 

On November 13 ,  1973, t he  defendant r e p l i e d  t o  t h e  p l a i n t i f f s '  

responses,  s t a t i n g  t h a t  i ts  motion does no t  seek o r  contemplate conso l i -  

da t i on  of the va lua t i on  phases,  but seeks continued c ~ n s o l ~ d a t i c n  f o r  t he  

duration of any appeals  r e l a t i n g  to t i t l e  questions. The defendant 

acknowledged t h a t  n conso l ida ted  appeal  of  t h e  t i t l e  d e c i s i o n  could de lay  

the  valuation phases. 

Ky thc order accompanying t h i s  opinion,  w e  deny t he  defendant's 

motion. 

We do not agree t h a t  cont inued conso l ida t i on  of t h e  docke ts  l i s t e d  

i n  t h e  notion is the defendant ' s  on ly  p r o t e c t i o n  against t h e  p o s s i b i l i t y  

of mu l t i p l e  l i a b i l i t y .  In the event that any of t h e  parties appea l ,  
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n o t i c e  of t h e  appea l  would be given t o  a l l  o the r  p a r t i e s ,  who more than 

l i k e l y  would P r o t e c t  t h e i r  i n t e r e s t s  by c r o s s  appeal .  ~ 1 1  p a r t i e s ,  

i n c l u d i n g  t h e  de fendan t ,  would have ample oppor tuni ty  to d e s i g n a t e  t h a t  

t h e  e n t i r e  r e c o r d ,  o r  such p o r t i o n s  thereof as they choose, be sent forward 

on a p p e a l -  A l l  p a r t i e s  would have an oppor tuni ty  t o  b r i e f  t h e i r  p o s i t i o n s .  

I n  t h i s  manner t h e  Court of  Claims w u l d  be f u l l y  a p p r i s e d  and t h e  

p o s s i b i l i t y  of m u l t i p l e  l i a b i l i t y  would be a s  remote a s  i f  t h e  docke t s  

were reconso l ida ted  i n  accordance w i t h  the  defendant ' s  motion. 

The wording o f  our  conso l ida t ion  o rders  of March 11, 1958, and 

January 5, 1959, is  broad enough t o  cover conso l ida t ion  through t h e  value 

and o f f s e t  phases  of t h i s  proceeding.  However, t h e  i n t e n t  of t h e  o r d e r s  

was t o  c o n s o l i d a t e  t h e  docke t s  only  through t r i a l  of t h e  t i t l e  phase,  and 

we hold t h a t  t h e  c o n s o l i d a t i o n  terminated therewith .  Our  t i t l e  d e c i s i o n  

on A p r i l  4 ,  1973, i n  e f f e c t  was a s e p a r a t e  d e c i s i o n  a s  t o  each docket 

involved.  

We agree w i t h  t h e  p l a i n t i f f s  t h a t  t h e  procedure suggested by t h e  

defendant might be  p r e j u d i c i a l  t o  the p l a i n t i f f s .  Even thougl.1 most of the  

p l a i n t i f f s  might have no i n t e r e s t  i n  the  p a r t i c u l a r  t r a c t  of land involved 

in a n  a p p e a l ,  t h e i r  c la ims  would be t i e d  up i n  t h e  appeal  which would prevent  

them from proceeding w i t h  o t h e r  phases of t h e i r  c la ims before t h e  Commission. 

The p o s s i b i l i t y  t h a t  t h e  Court of Claims might d i smiss  t h e  appeal  as to t h e  

unaffected docke t s ,  is an inadequate  safeguard a g a i n s t  such p r e j u d i c e .  

The exigency of exped i t ing  these  dockets  t o  f i n a l  de te rmina t ion  i n  

t h e  limited t i m e  a l l o t &  to t h e  Commission outweiphs any advantages be 

der ived f cont inued conso l ida t ion  o r  reconsol idat ion for 
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For these reasons the defendant's motion is denied by the 

accompanying order, and we find it unnecessary to discuss the 

C ~ i s s i o n ' s  jurisdiction and authority to order continued con- 

solidation or reconsolidation. 

Margaret H J Pierce, C~missioner 

We concur: 

,#.- - '. 

JCromc K. Kuyk 

' L ~  .,** , & , ,a, , 

rough, Commissioner 


