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OPINION OF THE COPMISSION 

Vance, Commissioner, d e l i v e r e d  the opin ion  of t h e  Conmission. 

These c a s e s  a r e  b e f o r e  u s  a g a i n  on remand from t h e  Court  of Claims. 

I n  i t s  per curiam opinion of November 1 2 ,  1971, t h e  c o u r t  s t a t e d  t h a t  
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i t  was "unable, on t h e  presen t  opinion and findings of the Indian 

C l a i m s  Commission i n  Docket Nos. 158, 209, 231 . . ., t o  determine 

i f  t h e  Commission's u l t ima te  conclusions as t o  va lua t ion  of the  

t r a c t s  involved a r e  adequately supported by subs t an t i a l  evidence and 

un ta in ted  by . legal  e r r o r  . . . . I t  Sac and Fox Tribe of Indians v. 

United S t a t e s ,  196 C t .  C1. 548, 549 (1971). Accordingly, the cour t  

remanded t he se  ca se s  t o  t h e  Commission "for fu r the r  proceedings i n  

conformity with t h i s  o rde r ,  t o  supply more spec i f i c  f indings and 

reasoning a s  t o  t he  va lua t ions  adopted f o r  the  t r a c t s  involved i n  

Docket Nos. 158, 209, 231." d. a t  550. We s h a l l  at tempt in t h i s  

opinion t o  provide a d d i t i o n a l  reasons t o  support the conclusions 

w e  have reached on t h e  va lues  of the  subject  t r a c t s  on the  da t e s  they 

were acquired by t h e  defendant.  

I n  our  dec i s ion  of May 12, 1969, i n  these dockets,  20 Ind .  C1. 

Comm. 438, w e  determined the f a i r  market value of four  land cessions.  

We valued t h e  i n t e r e s t s  of t he  Sac and Fox Nation i n  Royce Areas 175, 

226 and 244, which i t  ceded t o  the  United S t a t e s  under t he  t r e a t i e s  

of September 21, 1832, 7 S t a t .  374, September 28, 1836, 7 S t a t .  517, 

and October 21, 1837, 7 S t a t .  540, respec t ive ly ,  and t h e  undivided 

one-half i n t e r e s t  of t h e  Iowa Nation i n  some 2,345,133 a c r e s  in Royce 

Areas 175, 226 and 244, which i t  ceded t o  t he  United S t a t e s  by t he  

Treaty of October 19,  1838, 7 S t a t .  568. The Commission concluded 

t h a t  t h e  pe r  a c r e  va lue  of Royce Area 175 was $0.90 i n  1833 (plus  

an a d d i t i o n a l  $240,000 f o r  lead d e p o s i t s ) ,  t h a t  Royce Area 226 was 
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worth $1.25 p e r  a c r e  i n  1837, that Royce Area 244 was worth  $1.10 p e r  

a c r e  i n  1838, and t h a t  t h e  v a l u e  of t h e  2,345,133 a c r e  Iowa t r a c t  

was $1.60 per a c r e  i n  1839. We e n t e r e d  f i n a l  awards t o t a l l i n g  

$4,474,378.00 f o r  t h e  Sac and Fox p l a i n t i f f s  and $1,795,506.40 for  

the Iowa p l a i n t i f f s .  On May 11, 1970, t h e  Sac and Fox p l a i n t i f f s  f i l e d  

a n o t i c e  of appea l  from o u r  1969 decision. The Iowa p l a i n t i f f s  chose  

not  t o  appea l  our  d e c i s i o n ,  and by t h e  Act of  J u l y  6 ,  1970, 84 S t a t .  

376, Congress a p p r o p r i a t e d  funds  t o  s a t i s f y  our  judgment i n  t h e i r  

f avor  . 
The opin ion  of t h e  Court  of Claims is  q u i t e  brief and g i v e s  u s  

f e w  c lues as to what  the court found lacking i n  our  d e c i s i o n .  The 

c o u r t  mere ly  s t a t e s  t h a t  

t h e  Conniss ion ' s  r eason ing  is  t o o  summary, and t o o  
lacking i n  d e t a i l  and s p e c i f i c i t y  t o  comply fully 
w i t h  25 U.S.C. 470r(3) and t o  enab le  t h e  c o u r t  
p r o p e r l y  t o  e x e r c i s e  i t s  review f u n c t i o n ;  i n  t h i s  
connec t ton ,  the  c o u r t  cannot  p r o p e r l y  de te rmine ,  
from t h e  p r e s e n t  op in ion  and f i n d i n g s ,  whether 
t h e r e  i s  a s i g n i f i c a n t  and unwarranted i n c o n s i s t e n c y  
between t h e  v a l u a t i o n s  (o r  t h e  t h e o r i e s  umie r ly ing  
them) adopted  i n  Docket Nos. 158,  209, 231, and t h a t  
adop ted ,  some n i n e  months l a t e r ,  i n  c l o s e l y  r e l a t e d  
Docket No. 153. 

196 C t .  C 1 .  a t  549.  The  Commission h a s  c a r e f u l l y  examined i t s  op in ion  

and f i n d i n g s ,  i n  l i g h t  n o t  only of t h e  m a j o r i t y  m d  d i s s e n t i n g  

op in ions  of the Court  i n  t h i s  c a s e  b u t  a l s o  of t h e  p e r  cur iam ar.d 

concur r ing  opinions i n  Seminole Indians v.  United S t a t e s ,  197 C t .  (21. 

350, 455 F . 2 d  539 (1972) (remanding, Dockets 73 and 151, 23  Ind.  C1. 

Comm. 108 (1970)), and the order i n  Uni ted  S t a t e s  v.  Ponca T r i b e  of Indians-. 
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197 C t e  C 1 e  1065 (1972) (remanding, Docket 323, 2 4  Ind. ~ 1 .  corn. 

339 ( l97O)),  in a n  a t t e m p t  t o  d i s c o v e r  what changes o r  a d d i t i o n s  

would be n e c e s s a r y  t o  s a t i s f y  t h e  requirements of 25 U.S.C. §70r(3) 

a s  t h e  Cour t  o f  Claims s e e s  them. Our conclus ions  make up the 

remainder of  t h i s  op in ion .  

EVIDENTIARY FINDINGS 

The Commission i s  of t h e  op in ion  t h a t  i t s  cvidentiarv f i n d i n g s  

adequa te ly  and a c c u r a t e l y  r e l a t e  t h e  f a c t s  a s  e s t a b l i s h e d  bv the 

ev idence ,  and t h a t  more s p e c i f i c  e v i d e n t i a r y  f ind ings  a r c  no t  n e c r s s a r v  

t o  s a t i s f y  t h e  mandate of t h e  Court  of Claims. I n  f i n d i n g s  1 through 

8 we d e s c r i b e d  t h e  p a r t i e s  and found they had s t a n d i n g  t o  b r i n g  thcse 

c la ims ,  i d e n t i f i e d  t h e  s u b j e c t  l a n d s ,  i n d i c a t e d  t h e  n c r c a ~ ~ s  of t h e  

s u b j e c t  t r a c t s  and t h e i r  r e s p e c t i v e  d a t e s  of c e s s i o n ,  and l i s t e d  the 

present-day Iowa c o u n t i e s  which a r e  inc luded i n  t h e  t r a c t s .  l n  f i n d i n g  

9 we d e s c r i b e d  t h e  c l i m a t e  of t h e  s u b j e c t  t r a c t s  and  found the j r  

t empera tu res ,  r a i n f a l l  and growing season t o  be i d c a l  f o r  n ~ r i c u l t u r n l  

purposes .  F ind ing  1 0  d e s c r i b e s  t h e  s i x  r i v e r s  w h i c h  d r a i n  tllc subjc!ct 

t r a c t s .  

I n  f i n d i n g  11 w e  found t h e  topography of t h e  s ~ l b j e c t  t r a c t s  t o  

be g e n e r a l l y  f a v o r a b l e  t o  a g r i c u l t u r e .  I n  f i n d i n g  1 2  we found t ha t  

t h e  s o i l s  o f  t h e  a r e a  were  e x c e l l e n t ,  and i n  f i n d i n g  1 3  we d e s c r i b e d  

the c r o p s  which were  grown by t h e  e a r l y  s e t t l e r s .  I n  f i n d i n g  14  we 

i n d i c a t e d  t h a t  t h e r e  was adequa te  g raz ing  f o r  l i v e s t o c k  w i t h i n  t h e  

s u b j e c t  a r e a s  a s  w e l l  a s  ample s u r f a c e  water both f o r  human and animal 

consumption. W e  found,  i n  f i n d i n g  15,  t h a t  t h e r e  was adequate  t imber  
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t o  s a t i s f y  t h e  needs of e a r l y  s e t t l e r s ,  and,  i n  f i n d i n g  16,  t h a t  wa te r  

power was s u f f i c i e n t  t o  o p e r a t e  m i l l s  bo th  f o r  the  sawing of t imber and 

t h e  g r i n d i n g  of g r a i n  i n t o  f l o u r ,  I n  f i n d i n g  17 we i n d i c a t e d  t h a t  t h e  

s u b j e c t  t r a c t s  had adequate  s t o n e  f o r  b u i l d i n g  purposes ,  and c o a l  f o r  

l o c a l  consumption. I n  f i n d i n g  1 8  we found t h a t  t h e  s u b j e c t  t r a c t s  

were r e a d i l y  a c c e s s i b l e  t o  new s e t t l e m e n t  by means of w a t e r  t r a n s p o r t a t i o n .  

Find ings  19 and 20 d e s c r i b e  t h e  e n t r y  of s q u a t t e r s  on to  t h e  s u b j e c t  

t r a c t  p r i o r  t o  t h e  l and  be ing  opened f o r  p u b l i c  s a l e ,  t h e  development 

of government wit.hin t h e  a r e a ,  t h e  su rvey ing  of t h e  area and es tab l i shment  

of land d i s t r i c t s ,  and t h e  enactment of t h e  Pre-emption Law. Findings  

21 and 2 2  describe t h e  growth of popula t ion  both  w i t h i n  Iowa and i n  

t h e  neighborfng a r e a s  of I l l i n o i s  and Missour i .  Finding 23  d e s c r i b e s  

t h e  e f f e c t  of t h e  Pre-emption Law and t h e  o p e r a t i o n  of t h e  "claims" 

c l u b s .  

I n  f i n d i n g s  24 and 25 we found t h a t  a t  t h e  t ime of t h e  c e s s i o n s  t h e r e  

was a v a s t  expanse of p u b l i c  l a n d s  i n  neighbor ing s t a t e s  a v a i l a b l e  f o r  

purchase a t  t h e  uniform p r i c e  of $1.25 per  a c r e .  I n  f i n d i n g  26 we 

d e s c r i b e d t h e  p u b l i c  s a l e  of l a n d s  w i t h i n  t h e  s u b j e c t  t r a c t s  a f t e r  they 

became open f o r  s e t t l e m e n t  i n  1838. I n  f i n d i n g  27 we desc r ibed  t h e  

p r i v a t e  sales of land which took p l a c e  i n  t h e  s u b j e c t  t r a c t s  between 

1839 and 1849. We found t h a t  t h e  average  t r a n s a c t i o n  d u r i n g  t h a t  

per iod was of a t r ac t  of 70.2 a c r e s  a t  a p r i c e  of  $2.46 p e r  a c r e .  We 

f u r t h e r  found t h a t  t h e  cont inued a v a i l a b i l i t y  of p u b l i c  land a t  $1.25 

per  a c r e  prevented any r a p i d  i n c r e a s e  i n  l and  p r i c e s .  In  f i n d i n g  2 8  
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we i nd i ca t ed  t he  c o s t s  t h a t  a s e t t l e r  would face i n  improving h i s  

land,  and i n  f i nd ing  29 descr ibed business conditions during t he  1833 

t o  1839 period.  In f i nd ing  30 we found tha t  the  highest  and bes t  use  f o r  

t he  s u b j e c t  t r a c t s  was subs i s tence  homestead farming including the  

r a i s i n g  of l i v e s t o c k  f o r  l o c a l  consumption. 

In f i n d i n g  31  w e  discussed the views expressed by the  p l a i n t i f f s '  

exper t  wi tnesses ,  D r s .  Hammer and Barlowe. We found t h a t  the opinion 

expressed by these  expe r t s  was based on a "bona f i d e  marketff approach, 

which w e  found t o  be  unacceptable a s  not  r e f l e c t i n g  t h e  actual condi t ions  

which would have a f f e c t e d  t h e  land market i n  the  subject t r a c t s  as of 

t h e i r  r e s p e c t i v e  d a t e s  of cess ion.  I n  f inding 32 we d i s c u s s e d  t h e  

views expressed by t he  defendant ' s  expert  witness,  D r .  Hurray. We found 

t h a t  D r .  Murray's opinion was based on a "market value" approach, which 

we found t o  be  accep tab le ,  although w e  found D r .  Murray's conclusions 

t o  be  too  conservat ive.  

CONCLUSIONS OF VALUE 

The  omm mission's conclusions on value appeared i n  f ind ings  33,  4 2 ,  

47, 50, and 53. We have decided t h a t ,  with the  exception of our f i nd ings  

and conclusions with  respec t  t o  t he  Dubuque lead d i s t r i c t  ( f indings 34 

through 42), some e l abo ra t i on  on t he  method we used t o  reach Our 

conclusions is needed t o  s a t i s f y  t he  requirements of 25 U *  S * C 4  570r(3) 

as t he  Court  of C l a i m s  i n t e rp re t ed  them. 
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We valued t h e  Sac and Fox i n t e r e s t  i n  Royce Area 175 as of 

February 8, 1833, t h e  e f f e c t i v e  d a t e  of the  1832 t r e a t y .  I n  finding 

33 we i n d i c a t e d  t h e  v a r i o u s  f a c t o r s  which a  p r o s p e c t i v e  purchase r  of 

t h i s  t r a c t  would have taken i n t o  c o n s i d e r a t i o n  i n  d e c i d i n g  on the 

p r i c e  he would be  w i l l i n g  t o  pay f o r  t h e  t r a c t .  We then  s t a t e d  o u r  

conc lus ion  t h a t  t h e  f a i r  market v a l u e  of t h e  t r a c t  was $.90 per a c r e .  

The method w e  used t o  reach  t h i s  r e s u l t  was a s  fo l lows :  

A s  a  s t a r t j n g  p o i n t  f o r  our  e v a l u a t i o n  we used t h e  $1.25 p e r  

a c r e  p r i c e  a t  which p u b l i c  l a n d s  were b e i n g  s o l d .  W e  chose t h i s  p r i c e  

because t h e  record con ta ined  no  ev idence  of comparable p r i v a t e  l and  

sales p r i o r  t o  t h e  da te  of t a k i n g ,  The p r o s p e c t i v e  ~ i l l i n g  purchase r  

I n  1833 would have had on ly  the p u b l i c  land s a l e s  i n  I l l i n o i s  and 

Missour i  a s  a r e f e r e n c e  p o i n t  t o  u s e  i n  c a l c u l a t i n g  t h e  v a l u e  of t h e  

s u b j e c t  t r a c t .  

we then considered t h e  factors which a p r o s p e c t i v e  purchase r  might 

have found f a v o r a b l e  and which would have i n c r e a s e d  t h e  p r i c e  he would 

have p a i d  f o r  Royce 175. These inc luded ,  among o t h e r s ,  t h e  e x c e l l e n t  

s o i l s  of t h e  a r e a ,  i t s  i d e a l  c l i m a t e ,  i n c l u d i n g  both  temperatures  acd  

r a i n f a l l ,  t h e  presence of adequate water  and b u i l d i n g  m a t e r i a l s ,  and 

t h e  a v a i l a b i l i t y  of wa te r  t r a n s p o r t a t i o n .  I n  sum, t h e  p r o s p e c t i v e  

purchaser  would have r e a l i z e d  t h a t  t h e  l ands  of Royce 175 were superior 

to the  p u b l i c  l a n d s  a v a i l a b l e  for s a l e  i n  Missour i  and I l l i n a i s ,  

and would have concluded t h a t  he could r e s e l l  them f o r  a p r i c e  i n  

excess  of $1.25 p e r  a c r e .  
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We then cons ide red  t h e  v a r i o u s  discounts t h a t  the  p rospec t ive  

purchase r  would have a p p l i e d  i n  h i s  ca lcu la t ions .  The primary d i s c o u n t  

would have been t h e  s i z e  of  t h e  t r a c t .  Royce 175 contained more t h a n  

5 113 m i l l i o n  a c r e s  of unimproved land.  For t h e  prospect ive  purcilaser 

t o  a d a p t  t h e  t r a c t  t o  i ts  h i g h e s t  and b e s t  use  he  would have t o  

subd iv ide  i t  and r e s e l l  i t  over  a period of time. lie would be faced w i t h  

t h e  c o s t s  of su rvey ing ,  managing, and s e l l i n g  the  land,  as w e l l  as  the 

i n t e r e s t  payments on h i s  investment money. Another d i scoun t  f a c t o r  would 

have been t h e  remoteness of t h e  g r e a t e r  por t ion  of t h e  t r a c t .  The 

mainstream of popu la t ion  growth was i n  I l l i n o i s  and Missour i ,  and much 

of Royce 175 was f a r  removed from these  population c e n t e r s .  

F i n a l l y ,  w e  balanced t h e  d iscount  and p lus  f a c t o r s  and concluded 

t h a t  t h e  1833 purchase r  of Royce Area 175 would have expected an  

o v e r a l l  d i s c o u n t  of $.35 per  a c r e  from t h e  $ 1 . 2 5  s t a r t i n g  price, and 

therefore would have been willing t o  pay an average of s . 9 0  Per a c r e  

f o r  t h e  e n t i r e  t r a c t .  

We valued t h e  Sac and Fox i n t e r e s t  i n  Royce Area 226  a s  of  October 1 3 ,  

1837, t h e  e f f e c t i v e  d a t e  of t h e  1836 t r e a t y .  The f a c t o r s  we considered 

and o u r  conc lus ion  t h a t  t h e  t r a c t  was worth $1.25 Per a c r e  a r e  set  out 

i n  f i n d i n g  47. The method we used t o  reach t h i s  r e s u l t  was s i m i l a r  to 

t h a t  we used in v a l u i n g  Royce 175. As t he  record contained no comparable 

p r i v a t e  l a n d  sales t h a t  would have been known t o  an prospective 

purchase r ,  we a g a i n  chose $1.25 per  a c r e  as a s t a r t i n g  point* Among 

t h e  p o s i t i v e  factor- we then considered were t h e  excellence of the 
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s o i l  and the  c l i m a t e ,  t h e  good l o c a t i o n  of t h e  l and ,  and t h e  p o l i t i c a l  

o r g a n i z a t i o n  i n  a d j a c e n t  s o u t h e a s t e r n  Iowa. The n e g a t i v e  f a c t o r  w e  

considered was t h e  imminent opening of Government l a n d s  i n  Royce Area 

175 t o  p u b l i c  s a l e .  The p r o s p e c t i v e  purchaser  would have r e a l i z e d  t h a t  

t h e  presence of m i l l i o n s  of a c r e s  of p u b l i c  lands, comparable i n  q u a l i t y  

t o  t h e  l ands  of t h e  s u b j e c t  t r a c t ,  a v a i l a b l e  f o r  purchase a t  $1.25 p e r  

a c r e ,  would g r e a t l y  d e p r e s s  t h e  p r i v a t e  l and  s a l e s  market.  IJe ccncluded 

t h a t  t h e  p o s i t i v e  and n e g a t i v e  f a c t o r s  would c a n c e l  each o t h e r  and t h a t  

t h e  p r o s p e c t i v e  purchaser  would be u n w i l l i n g  t o  pay nore  than an average  

of $1.25 per  a c r e  f o r  t h e  e n t i r e  t r a c t .  

The Sac and Fox i n t e r e s t  i n  Royce Area 244 was valued as of 

Feb rua ry  16 ,  1838, t h e  e f f e c t i v e  d a t e  of t h e  1837 treaty. I n  f i n d i n g  

50 we i n d i c a t e d  t h e  v a r i o u s  f a c t o r s  which we considered i n  reach ing  our  

conc lus ion  t h a t  t h e  t r a c t  was worth $1.10 per  a c r e .  I n  reach ing  t h i s  

result we a g a i n  began our  c a l c u l a t i o n s  wi th  a base  p r i c e  of $1.25 p e r  

a c r e , a s  t h e r e  were no comparable p r i v a t e  s a l e s  i n  t h e  record  which would 

have been known t o  a n  1838 purchaser .  The p o s i t i v e  f a c t o r s  w e  then  

app l ied  t o  t h i s  base  p r i c e  r e l a t e d  t o  t h e  e x c e l l e n c e  of t h e  s u b j e c t  

t r a c t  f o r  s u b s i s t e n c e  farming. 

We t h e n  considered t h e  n e g a t i v e  f a c t o r s  t h a t  t he  p r o s p e c t i v e  purchaser  

would have  a p p l i e d  i n  c a l c u l a t i n g  t h e  p r i c e  he would be w i l l i n g  t o  pay 

f o r  t h e  t r a c t .  We a p p l i e d  a smal l  d i s c o u n t  f o r  t h e  s i z e  of t h e  t r a c t .  

Because of t h e  a v a i l a b i l i t y  of m i l l i o n s  of a c r e s  of p u b l i c  l a n d s  of 

comparable q u a l i t y ,  t h e  p r o s p e c t i v e  purchase r  would have expected t o  
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hold t h e  t r a c t  f o r  a long time before  he c o u l d  s e l l  i t .  Thus he would 

have faced t he  c o s t s  of surveying, management, and resa le .  An a d d i t i o n a l  

nega t ive  f a c t o r  would have been the remoteness of t h e  nor thern ha l f  of 

Royce 244. 

Considering bo th  t h e  p o s i t i v e  and negative f ac to r s  we conc luded  

t h a t  t he  1838 prospec t ive  purchaser would have expected a $.I5 p e r  a c r e  

discount  from the  base pr ice ,and there fore  would be w i l l i ng  t o  pay an 

average of $1.10 per  a c r e  f o r  all of Royce Area 244. 

We valued the Iowa i n t e r e s t  i n  Royce Areas 175, 226 and 244 a s  of 

February 28, 1839, t he  e f f e c t i v e  da t e  of the 1838 t r e a ty .  The f a c t o r s  

which w e  considered i n  reaching our conclusion t h a t  t h i s  i n t e r e s t  was 

worth an average of $1.60 per ac r e  a r e  indicated i n  f ind ing  53. The 

method we  followed i n  reaching our conclusion was s imi l a r  t o  t h a t  we 

had used i n  va lu ing  t h e  Sac and Fox t r a c t s .  

We aga in  used a b a s i c  p r i ce  of $1.25 pe r  acre  a s  a  s t a r t i n g  p o i n t  

f o r  our c a l c u l a t i o n s .  Although the record d i d  contain  evidence  of some 

p r i v a t e  land s a l e s  w i th in  the  sub jec t  t r a c t  p r i o r  t o  t h e  da t e  of cession,  

t he  prospec t ive  purchaser would have considered these t o  be  too few t o  

se rve  as a b a s i s  f o r  h i s  c a l cu l a t i ons .  He  would have rel ied ins tead  

upon the  $1.25 p e r  a c r e  p r i c e  of publ ic  l a n d .  

We then considered t he  many pos i t ive  fac tors  which the prospect ive 

Purchaser would have appl ied i n  deciding on the price he would Pay f o r  

the  Iowa i n t e r e s t .  The Iowa t r a c t  contained exce l l en t  farmland; i ts 

s o i l  and c l ima te  were i d e a l  f o r  subs i s tence  farming. Much of the 
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a r e a  had a l r e a d y  been s e t t l e d ,  and l o c a l  and t e r r i t o r i a l  governnent 

e x i s t e d  w i t h i n  t h e  t r a c t .  P u b l i c  l and  s a l e s  were p r o g r e s s i n g  a t  a  

r a p i d  r a t e  and i t  would have been evident t o  t h e  purchase r  t h a t  t h e  

popula t ion  of s o u t h e a s t e r n  Iowa was expanding r a p i d l y .  Furthermore 

t h e  t r a c t  was favorab ly  l o c a t e d ,  b e i n g  s i t u a t e d  a long  t h e  pa th  of 

westward p i g r a t i o n .  The p r o s p e c t i v e  purchaser  would have examined t h e  

l i m i t e d  p r i v a t e  r e s a l e  d a t a  a v a i l a b l e  t o  him and d i scovered  t h a t  

land was being s o l d  w i t h i n  t h e  t r a c t  a t  an  average p r i c e  i n  excess  of 

$2.30 per  a c r e .  

We then  considered t h e  d i s c o u n t s  t h a t  t h e  p r o s p e c t i v e  purchaser  

would apply .  The s o l e  d i s c o u n t  would have been f o r  s i z e .  The Iowa 

t r a c t  conta ined i n  e x c e s s  of 2 1 / 3  m i l l i o n  acres. I n  r e s e l l i n g  t h e  

t r a c t  t h e  p r o s p e c t i v e  purchaser  would have t o  h o l d  t h e  t r a c t  f o r  some 

t i m e  and i n c u r  t h e  c o s t s  of management and s a l e .  The s i z e  d i s c o u n t  

would have been somewhat reduced because  most of t h e  t r a c t  had already 

been surveyed and t h e  purchase r  could  have t h u s  avoided t h a t  c o s t .  

We balanced t h e  d i s c o u n t  and p l u s  f a c t o r s  and concluded t h a t  t h e  

1839 purchaser  of t h e  Iowa i n t e r e s t  i n  Royce Areas 175, 226 and 244 

would have expected t o  pay $.35 p e r  a c r e  i n  e x c e s s  of t h e  base p r i c e ,  

and t h e r e f o r e  would have been w i l l i n g  t o  pay an average  of S1.6C p e r  

acre f o r  t h e  e n t i r e  t r a c t .  

DOCKET 153 DISTINGUISHED 

The b r i e f  op in ion  of t h e  Court  of Claims i n  t h e s e  c a s e s  appears  t o  

i n d i c a t e  t h a t  t h e  c o u r t  saw some i n c o n s i s t e n c i e s  between our  v a l u a t i o n  
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i n  t h e s e  c a s e s  and o u r  v a l u a t i o n  i n  Docket 153, Iowa Tr ibe  v. United 

S t a t e s ,  22 Ind. C1. Comm. 385 (1970). In  Docket 153 we valued t h e  

r e s p e c t i v e  interests of t h e  Iowa Nation and the  Sac and Fox Nation 

i n  Royce Area 262,  a n e a r l y  1 2  m i l l i o n  acre tract t o  the  west af and 

a d j a c e n t  t o  Royce 244. We concluded t h a t  a s  of February 28, 1839, 

t h e  Iowa i n t e r e s t  had a n  average va lue  of $.90 per  acre, and t h a t  as 

of February  1 5 ,  1843, t h e  Sac and Fox interest had an average value 

of $1.40 p e r  a c r e .  An examination of p l a i n t i f f s '  a p p e l l a t e  b r i e f  h a s  

l e d  t h e  Commission t o  b e l i e v e  t h a t  t h e  apparent  inconsis tency which 

t h e  c o u r t  might have s e e n  i n  our two dec i s ions  is t h a t  i n  Docket I53 

we used a s  primary evidence of va lue  t h e  i d e n t i c a l  p r i v a t e  land sales 

d a t a  which we r e f u s e d  t o  use  i n  t h e s e  dockets .  We have reexamined our 

d e c i s i o n  i n  Docket 153 and conclude t h a t  the re  is no i n c o n s i s t e n c y  

between t h e  two v a l u a t i o n s .  

The v a l u a t i o n  d a t e s  i n  t h e  p r e s e n t  cases  were February  8,  1833, 

October 13,  1837, February 16 ,  1838, and February 28, 1839. The 

r e c o r d s  of p r i v a t e  land s a l e s  placed i n  evidence by the p l a i n t i f i s  

covered t h e  pe r iod  1839 through 1849. Thus, i t  i s  c l e a r  t h a t ,  wi th  

t h e  e x c e p t i o n s  of t h e  f e w  s a l e s  which had taken p lace  p r i o r  t o  the 

1839 Iowa c e s s i o n ,  t h e s e  p r i v a t e  land s a l e s  would not  have been known , 

t o  a p r o s p e c t i v e  purchase r  on t h e  v a l u a t i o n  d a t e s .  p rospec t ive  

Purchaser  cou ld  n o t  have considered these  sales i n  c a l c u l a t i n g  the 

p r i c e  he would be w i l l i n g  t o  pay f o r  the  s u b j e c t  t r a c t s .  For t h e  

same reason ,  h e n  we valued these  t r a c t s  w e  d i d  not use t h i s  sales 

data a s  primary e v i d e n c e  of va lue .  
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I n  Docket 153, on t h e  o t h e r  hand,  t h e  v a l u a t i o n  d a t e s  were  Febru- 

a r y  28, 1839,  and February  1 5 ,  1843.  T h e r e f o r e ,  much of t h e  p r i v a t e  s a l e s  

d a t a  p l aced  i n  e v i d e n c e  by p l a i n t i f f s  would have been known t o  a 

p r o s p e c t i v e  p u r c h a s e r ,  e s p e c i a l l y  a t  t h e  1843 v a l u a t i o n  d a t e .  Such 

a purchase r  would  have t aken  t h e s e  s a l e s  i n t o  accoun t  i n  c a l c u l a t i n g  

his purchase p r i c e  f o r  t h e  s u b j e c t  t r a c t s .  I n  v a l u i n g  t h e s e  t r a c t s ,  

t h e r e f o r e ,  w e  d i d  c o n s i d e r ,  a s  primary ev idence  o f  value, t h e  r e c o r d s  

of p r i v a t e  sales d u r i n g  t h e  1839 t o  1849 p e r i o d .  

That  o u r  methods of  v a l u a t i o n  i n  t h e  two d e c i s i o n s  are  c o n s i s t e n t  

is i l l u s t r a t e d  by t h e  manner i n  which w e  handled  ev idence  of p o s t -  

c e s s i o n  l and  s a l e s  i n  Docket 153.  I n  t h a t  c a s e  p l a i n t i f f  n o t  o n l y  

i n t r o d u c e d  ev idence  of  1839 t o  1849 p r i v a t e  l and  s a l e s  i n  Royce Areas  

175,  226 and 244, b u t  a l s o  ev idence  o f  p o s t c e s s i o n  s a l e s  i n  Royce 262,  

t h e  s u b j e c t  t r a c t  i n  t h a t  d o c k e t .  I n  r e j e c t i n g  such d a t a  a s  p r imary  

ev idence  of v a l u e  w e  s t a t e d ,  "Resales  of  l a n d  i n  t h e  c e s s i o n  a r e a ,  w e  

f ee l ,  do  no t  c a r r y  g r e a t  weight  s i n c e  they  would n o t  have been known t o  

n purchase r  on t h e  v a l u a t i o n  d a t e s  and because  t h e y  r e f l e c t  a  l and  

market w i t h  f a r  d i f f e r e n t  p a t t e r n s  of s e t t l e m e n t  t h a n  e x i s t e d  on t h e  

e a r l i e r  v a l u a t i o n  d a t e s . "  22 Ind .  C1. C o ~ m .  a t  387. I t  seems c l e a r  

t h a t  o u r  t r e a t m e n t  of e v i d e n c e  of p o s t c e s s i o n  7 r i v a t e  r e s a l e s  w i t h i n  
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t h e  subject tracts was i d e n t i c a l  i n  Docket 153 and i n  the  present 

cases. 
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