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BEFORE THE INDIAiY CLAIMS C O ~ I I S S I O ~  

THE CHOCTAW NATION, 1 
1 

P l a i n t i f f ,  1 
1 

v. 1 
1 

THE UNITED STATES OF AYERICA, ) 
1 

Defendant. 1 

Docket No. 249 

Decided : 
Ceccmber 6 ,  1 0 7 3  

Appearances : 

Jess Larson,  At torney f o r  P l a i n t i f f .  
Alvord and Alvord, Richard J.  Ney, 
and Lon K i l e  were on t h e  b r i e f s .  

Vil l iam F. Smith, with whom was 11r. 
A s s i s t a n t  Attorney General  Kent 
F r i z z e l l ,  At torneys  f o r  Defendant. 

O P I N I O N  OF THE CO>!NISSION 

P i e r c e ,  Commissioner, del ivered t h e  op in ion  of t h e  Commission. 

This case c o n s i s t s  cf f o u r  s p e c i f i c .  accouz t ing  c la ims and a 

demand for a general account ing ,  a l l  b r o u g h t  under c l a u s e s  (3 )  and (5) 

The f i r s t  of these c la ims ,  conta ined i n  a l l e g a t i o n s  9 t h t o u p h  11 

of t h e  p e t i t i o n ,  r e l a t e s  t o  t r i b a l  funds pa id  o u t  by defendant  f o r  

expenses  i n c i d e n t  t o  carrying o u t  t h e  p r o v i s i o n s  of t he  Atoka A g r e e n ~ n t ,  

30 S t a t .  495, concluded i n  1897,and amended and r a t i f i e d  by Congress i n  

1848, and the so-ca l l ed  Supplemental Agreement, 32 S t a t .  641, r a t i f i e d  
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The second c l a i m ,  i n  a l l e g a t i o n  12  of t h e  p e t i t i o n ,  d e a l s  w i t h  a 

refund of  a t t o r n e y  f e e s .  T h i s  c l a i m  was dismissed wi th  p r e j u d i c e  hy 

consen t  o r d e r  d a t e d  September 25, 1963. The t h i r d  c l a im,  i n  allegation 

1 3  o f  t h e  p e t i t i o n ,  r e l a t e s  t o  e d u c a t i o n a l  funds .  The  f o u r t h  c l a i m ,  

i n  a l l e g a t i o n  14 ,  r e l a t e s  t o  a  d i v i s i o n  of t r i b a l  funds wi th  t h e  

Chickasaw Na t ion .  The demand f o r  a gene ra l  account ing  is s e t  f o r t h  

i n  a l l e g a t i o n  15.  

Except  f o r  t h e  second c l a i m ,  which has  been d i s m i s s e d ,  a l l  c31itims, 

i n c l u d i n g  t h e  demand f o r  a  g e n e r a l  account ing ,  have  mot.icns p e n d i n g .  

The pending  mot ions  a r e :  

1. Defendan t ' s  motion f i l e d  January  2 2 ,  1963 ,  f o r  summary 

judgment a s  t o  t h e  f i r s t  c l a i m ;  

2 .  D e f e n d a n t ' s  motion f i l e d  December 13 ,  1963, t o  j o in  t h e  

Chickasaw Na t ion  a s  a  n e c e s s a r y  p a r t y  i n  t h e  f o u r t h  c l a im;  

3. P l a i n t i f f ' s  motion f i l e d  March 19 ,  1964 ,  t o  d i s m i s s  t h e  

f o u r t h  c l a i m  w i t h  p r e j u d i c e ;  

4.  Defendan t ' s  motion f i l e d  October 21, 1964, to  o r d e r  p l a i n t i f f  

t o  f i l e  e x c e p t i o n s  t o  t h e  Genera l  Accounting Off ice  Repor t ,  o r  f o r  

summary judgment r e l a t i n g  t o  a l l  c l a ims ;  and 

5 .  P l a i n t i f f ' s  motion f i l e d  August 14 ,  1972, t o  m e n d  i t s  

P e t i t i o n  a s  t o  t h e  f i r s t  c l a im.  

A h e a r i n g  took  p l a c e  J u l y  13, 1972 ,  a t  which time t h e  motions t h r n  

Pending were  taken up and argued,  and t h e  General  Accounting O f  f i c r  

was e n t e r e d  i n t o  evidence a s  ~ e f e n d a n t ' s  Exh ib i t  N O .  1. The 

m e r i t s  o f  t h e  c l a i m s  were n o t  reached.  
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' I h e i s s u e s c r e a t e d  by a l l  mot ions  have  s i n c e  been tho rough ly  

b r i e f e d  and a r e  r eady  f o r  o u r  d e c i s i o n *  

For r e a s o n s  s t a t e d  below, we g r a n t  d e f e n d a n t ' s  motion f o r  summary 

judgment on t h e  f i r s t  claim; deny p l a i n t i f f ' s  motion t o  amend t h e  same 

claim; gran t  p l a i n t i f f ' s  motion t o  d i s m i s s  t h e  f o u r t h  claim; deny 

defendant's j o i n d e r  mot ion  on the same c l a i m ;  deny d e f e n d a n t ' s  motion 

t o  order  the p l a i n t i f f  t o  f i l e  e x c e p t i o n s  t o  t h e  accounLing r e p o r t  o r  

f o r  summary judgment; and s e t  t h e  t i m e  f o r  p l a i n t i f f  t o  f i l e  i ts  

excep t i  ons  t o  t h e  a c c o u n t i n g  r e p o r t .  

First Claim !lot i o n s  

The  fac tua l  a l l e g a t i o n s  nf  t h i s  c l a i m  are (1)  t h a t  d e f e n d a n t  is 

i ndeb ted  t o  p l a i n t i f f  f o r  $200,000 wrongfu l ly  disbursed by defendan t  

between J u l y  1, 1929,  and J u n e  30, 1951,  o u t  of t r i b a l  funds t h e n  i n  

d e f e n d a n t ' s  c u s t o d y ;  (2 )  t h a t  these funds  were  p a r t  of t h e  p roceeds  d e r i v e d  

an4 a d m i n i s t e r e d  by de fendan t  under  the te rms of  t h e  Atoka and 

Supplemental  agreements, sup ra ,  and were f o r  expenses i n c u r r e d  by de fendan t  

on S e l ~ a l f  o f  p l a i n t i f f  i n  c a r r y i n g  o u t  t h e  t e rms  of  s a i d  ag reemen t s ;  acd 

(3)  t h a t  a t  t h e  t i ~ e  t h e  said agreements  were e n t e r e d  i n t o  d e f e n d a n t ,  by 

r e p e a t e d  r e p r e s e n t a t i o n s ,  induced p l a i n t i f f  t o  b e l i e v e  t h a t  p r o v i s i o n s  of 

t h e  agreement t h e n  under  n e g o t i a t i o n  would b e  c a r r i e d  o u t  a t  t h e  expense  

of  dcfendnnt. P l a i n t i f f  f u r t h e r  claims t h a t  had p l a i n t i f f  unde r s tood  

t h a t  the agreements  a s  f i n a l l y  concluded d i d  n o t  c o n t a i n  such an  

under s t and ing ,  p l a i n t i L f  would n o t  have  entered into t h e  agreements  

voluntarily. 
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The de fendan t  contends  t h a t  t h i s  e n t i r e  claim was j u d i c i a l l y  

determined a d v e r s e l y  t o  p l a i n t i f f  i n  Choctaw Nation v. United S t a t e s ,  

9 1  C t .  C1 .  320 (19401, c e r t .  denied,  312 U. S. 695, and i n  Choctaw Nation 

v. United S t a t e s ,  128 C t .  C1. 195 (1954), aff'g Docket 55, 1 Ind. C1 .  

corn.  553 (1951), and t h a t  t h e r e f o r e  p l a i n t i f f  is  barred by e i t h e r  

r e s  j u d i c a t a ,  c o l l a t e r a l  es toppe1,or  s t a r e  d e c i s i s .  

P l a i n t i f f ,  i n  i t s  e a r l i e r  oppos i t ion  ( f i l e d  March 6 ,  1963, by p r i o r  

counsel ,  now deceased)  contended t h a t  t h i s  claim is not  barred because 

i t  a r i s e s  under c l a u s e s  (3) and (5) of Sect ion 2 of our a c t ,  and t h a t  

each of  t h e s e  c l a u s e s  c o n s t i t u t e s  a  new and d i f f e r e n t  cause of a c t i o n  no t  

r a i s e d  o r  r u l e d  on i n  t h e  c i t e d  p r i o r  cases .  Clause (3)  r e l a t e s  t o  

claims which would r e s u l t  i f  t h e  t r e a t i e s ,  c o n t r a c t s ,  and agreements 

between t h e  c la imant  and t h e  United S t a t e s  were revised on t h e  ground 

of f r a u d ,  d u r e s s ,  unconscionable cons ide ra t ion ,  o r  mutual o r  u n i l a t e r a l  

mistake.  Clause  (5) r e l a t e s  t o  claims based upon lack of f a i r  and 

honorable d e a l i n g s  n o t  recognized by any e x i s t i n g  r u l e  of l a w  or e q u i t y .  

I n  i t s  most r e c e n t  o p p o s i t i o n ,  f i l e d  August 1 4 ,  1972 ,  by p resen t  

counsel ,  p l a i n t i f f  appears  t o  b e  seeking recovery on1.y under c lause  (5 ) .  

a  new cause  of a c t i o n  t h a t  d i d  no t  e x i s t  when t h e  1940 Court of Claims 

d e c i s i o n  was rendered ,  and which was not  considered o r  ad jud ica ted  i n  

the  I n d i a n  Claims Commission 1951 dec i s ion ,  s u p r a .  We take  i t  t h a t  

p l a i n t i f f  h a s  abandoned i ts c l a u s e  (3) claim. Although we consider  the 

matter on p l a i n t i f f  l s  l a t e s t  p o s i t i o n ,  we note  t h a t  our  f i n a l  holding 

a p p l i e s  w i t h  e q u a l  f o r c e  t o  p l a i n t i f f ' s  case under e i t h e r  c l a u s e .  
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P l a i n t i f f  a l s o  p o i n t s  out factual  differences between t h e  p r i o r  

cases and the i n s t a n t  case as an  a d d i t i o n a l  reason f o r  denying d e f e n d a n t ' s  

motion. These d i f f e r e n c e s  a r e  i n  t h e  r e s p e c t i v e  accoun t ing  p e r i o d s ,  

the number o f  accounts  inc luded  and amounts sued on. 

P l . a i n t i f f ' s  l a t e s t  p o s i t i o n  a l s o  forms t h e  b a s i s  fcr i t s  moticsn 

t o  amend. P l a i n t i f f ' s  p o s i t i o n  is t h a t  s i n c e  i t s  c l a i m  i n  Docket 55, f o r  

Atoka and Supplemental agreement expenses through June 30, 1923, was 

not  r u l e d  o n  a s  t o  c l a u s e  (5), t h e  i n s t a n t  p e t i t i o c  can b e  anended t o  

i n c l u d e  such claim. Defendant opposes t h i s  motion on t h e  a d d i t i o n a l  

ground t h a t  i t  i s  a l a t e - f i l e d  c la im b a r r e d  by t h e  j u r i s d i c t i o n a l  

1 in : i t a t ion  ccntai.ned i n  the I n d i a n  C l a i m s  Commission Act.  

130th p a r t i e s  c i t e  Creek Xat iun v.  U n i t e d  S t a t e s ,  168 C t .  C 1 .  512 

(1964) ,  n f f ' g  Docket 168, 12 Ind. C1. Corn. 128  (1963). and United 

States v. C r e e k  Nat ion,  192  Ct. C 1 .  4 2 5 ,  427 F.2d 743 (1971) ,  a f f ' g  i n  

p a r t ,  rr3v'g i n  p a r t  Ihcket 167 ,  1 8  Ind .  C 1 .  Comrn. 343 (1967) and 2 1  

Tnd. C1.  Comm. 2 7 8  ( 1 9 7 0 ) ,  as  a u t h o r i t i e s  de te rmin ing  t h e  application 

o t  res  ju&icata and c o l l a t e r a l  e s t o p p e l  i n  t h i s  case. 

Under t h t  r u l e s  enunc ia ted  in t h e  two abcve cases, e s p e c i a l l y  t h e  

e a r l i e r  one,  we must c m p a r e  p l a i n t i f f ' s  c l a u s e  (5) claim as pleaded 

i n  thc  instnr:t case wit11 b o t h  p r i o r  Choctaw d e c i s i o n s  and t h e i r  juris- 

dict  iounl. a r t s  t o  tlctcrminc whether r e s  j u d l c a t s  a p p l i e s .  I f  w e  conclude 

that this c ' n c t r i r , ~  d w s  n o t  a p p l y ,  then w c  m u s t  compare t k  factual 

e s t o p p e l  a ~ p l i e s .  



32 Ind. C1. Corn. 286 291 

The h i s t o r i c a l  background underlying a l l  t h r e e  cases is common. 

The Court  of Claims desc r ibed  t h i s  background s u c c i n c t l y  i n  i t s  1954 

Choctaw d e c i s i o n ,  s u p r a ,  a t  197, a s  follows: 

Congress,  by Sec t ion  16 of t h e  Act of March 3, 1893, 
27  S t a t .  612, 645, provided f o r  t h e  appointment of tllc 
Commission t o  t h e  Five  C i v i l i z e d  T r i b e s ,  f a m i l i a r l y  
known as t h e  Dawes Cornmission, wi th  t h e  object of procur ing 
through n e g o t i a t i o n s  t h e  extinguishment of the na t iona l  
o r  t r i b a l  t i t l e  t o  t h e  l ands  of  these  t r i b e s  i n  the Indian 
T e r r i t o r y ,  e i t h e r  by t h e i r  cess ion  t o  the  United S t a t c s  i n  
t r u s t  o r  a l l o t m e n t  i n  s e v e r a l t y ,  in whole o r  i n  p a r t ,  
among t h e  I n d i a n s ,  wi th  a view t o  the  u l t ima te  creat ion o f  
a s t a t e  o r  s t a t e s  of the  Union t o  embrace publ ic  lands 
w i t h i n  t h e  Ind ian  T e r r i t o r y .  There were o the r  reasons 
a l s o  which prompted Congress t o  take  t h i s  ac t ion .  Congress 
was concerned about  t h e  p r o t e c t i o n  of the  r i g h t s  of the 
members of t h e  t r i b e  i n  the  communal property.  

Pursuant  t o ,  t h e  d i r e c t i o n  of Congress and the  a u t h o r i t y  
confe r red  upon i t ,  t h e  Dawes Commission on Apr i l  23, 1897, 
a f t e r  a series of n e g o t i a t i o n s  covering several yea r s ,  
a r r i v e d  a t  an  agreement,  c a l l e d  the  Atoka Agreement, w i t h  
a p p e l l a n t  which, as amended by Congress, was r a t i f i e d  by 
S e c t i o n  29 of  t h e  Act of June 28,  1898, 30 S t a t .  495 ,  
commonly known a s  t h e  C u r t i s  Act. 

On March 21, 1902, r e p r e s e n t a t i v e s  of t h e  Choctaw 
Nation and t h e  Dawes Commission n e g o t i a t e d  a Supplemental 
Agreement, which was r a t i f i e d  by Congress by t h e  Act of 
Ju ly  1, 1902, 32 S t a t .  641. 

The c o u r t  exp la ined  t h a t  t h e  in t ended  purposes of these  agreements 

"ere f o r  t h e  United S t a t e s  t o  t ake  over t h e  management, c o n t r o l ,  and 

t h e r e t o f o r e  e x e r c i s e d  by p l a i n t i f f ' s  t r i b a l  government; ' to cont inue t h e  

t r i b a l  government on ly  f o r  l i m i t e d  purposes ;  and t o  adminis ter  and 

e v e n t u a l l y  d i s p o s e  of t h e  p roper ty  and funds of t h e  Indians  f o r  t h e i r  
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as t o  t h e  manner i n  which t h e  lands and o t h e r  p r o p e r t y  of t h e  t r i b e  should  

be  handled ,  managed, and d i sposed  o f ,  a11 under t h e  supervision and 

c o n t r o l  of defendant  and a l l  f o r  the  b e n e f i t  of p l a i n t i f f .  Ne i the r  

agreement con ta ined  any p r o v i s i o n  whereby defendant  express ly  agreed t o  

assume and pay expenses i n c i d e n t  t o  c a r r y i n g  ou t  t h e  agreements ,  excep t  

f o r  e x p e n s e s , n o t  involved h e r e , r e l a t i n g  t o  town l o t s  and a l l o t t e d  l a n d s .  

I d .  - 

A 1924 j u r i s d i c t i o n a l  a c t ,  94 S t a t .  537, which gave r i se  to t h e  

1940 decision, 32ve t h e  Court  of C l a i m s  j u r i s d i c t i o n  t o :  

* * * h e a r ,  examine, and a d j u d i c a t e  and render  j u d g m n t  i n  
any and a l l  legal and e q u i t a b l e  c l a ims  a r i s i n g  under o r  
growing o u t  of any t r e a t y  o r  agrecmer;t between t h e  United 
S t a t e s  and t h e  Choctaw and Chickasaw Ind ian  S a t i o n s  o r  
'Tribes,  sr e i t h e r  of them, o r  a r i s i n g  under o r  g r o w i ~ g  
c u t  of  a n y  A c t  of Congress i n  r e l a t i o n  t o  Ind ian  a f f a i r s  
which s ~ i d  Choctaw and Chickasaw ?;at ions or  T r i b e s  may 
have a g a i n s t  t h e  Uni ted  S t a t e s ,  * * *. 
Under t h i s  a c t  p l a i n t i f f  f f l e d  an o r i g i n a l  and two amended p e t i t i o n s  

c la iming ,  i n t e r  a l i a ,  reimbursement f o r  $789,773.17 expended by defendant  

from p l a i n t i f f ' s  funds  f o r  e x p e n s e s  i n c i d e n t  t o  c a r r y i n g  o u t  t he  Atoka 

and Supplemental  Agreements. These expenses were identical  t o  t h o s e  

sued  f o r  i n  t h c  i n s t a n t  case,  except  that the accoun t ing  p e r i o d  r a n  from 

.July 1, 1898, through June 30, 1929, and excep t  t h a t  c e r t a i n  related 

accounts  were inc luded  i n  t h e  1940  s u i t  but n o t  i n  the i n s t a n t  case. 

I n  allegation V of the  f i r s t  amended p e t i t i o n  in t h e  194G c a s e ,  

p l a i n t i f f  a l l eged  t h a t  the Dawes Commissiorl i n  t h e i r  r e p r e s e n t a t i a n s  

and preliminary proposa l s  l e d  p l a i n t i f f  t o  b e l i e v e  t h a t  nc a d m i n i s t r a t i v e  
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p l a i n t i f f .  I n  s u p p o r t  of t h i s  a l l e g a t i o n  a  copy of t h e  Daves Commission 

was e n t e r e d  in t h e  r eco rd .  No o t h e r  evidence on inducements 

was i n t r o d u c e d .  

P l a i n t i f f ,  a f t e r  q u o t i n g  t h e  Dawes Commission p roposa l s  beg inn ing  

a t  page 6 1  i n  i ts  proposed f i n d i n g s ,  t hen  argued tll;jt omission o f  a n v  

mention i n  t h e  Commission p r o p o s a l s  a s  t o  who was t o  pay t h e  cxpcnses 

l e f t  t h e  i n f e r e n c e  t h a t  t h e  p a r t i e s  never contemp1ntc.d t h a t  thc I n d i a n s  

would pay them. 

The c o u r t  r e j e c t e d  t h e s e  c o n t e n t i o n s ,  s t a t i n g :  

. . . . When the government assumes t h e  e x p e n s e s  involvcd 
fn the management, c o n t r o l ,  and d i s p o s i t i o n  of p r o p e r t y  sf 
a n  I n d i a n  t r i b e ,  i t  g e n e r a l l y  provides  f o r  s o  d o i n g ,  and 
we canno t  i n f e r  a l i a b i l i t y  i n  t h i s  regard w h r r c  t h e  legis- 
l a t i o n  concerned  w i t h  t h e  s u b j e c t  ma t t e r  d e a l s  s n c c i f  ical.1 y 
w i t h  t h e  d e t a i l s  of procedure  and makes no mention of s u c h  
an assumed l i a b i l i t y .  [91 C t .  C 1 .  a t  368-69.1 

The c o u r t  went on t o  hold  t h a t  defendant  d e r i v e d  no pecuninrv  hene f i  t 

under t h e  agreements  and t h a t  t h e  i n t e n t ,  evidenced bv t h e  aRreements 

themselves ,  c l e a r l y  d i d  n o t  impose upon defendant  t h e  o b l i g a t i o n  of  

paying t h e  expenses  invo lved .  

I n  comparing t h e  f o r e g o i n g  w i t h  t h e  i n s t a n t  case  w e  conclude  that  

t h e  j u r i s d i c t i o n a l  a c t  of t h e  p r i o r  case d id  no t  i n c l u d e  p l a i n t i f f ' s  

app ly  as between t h e  i n s t a n t  case and t h e  1940 Court of Claims 

case. 
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Ilext, w e  de te rmine  whether  res j u d i c a t a  or  c o l l a t e r a l  e s t o p p e l  a p p l i e s  

as between the  d e c i s i o n  i n  Docket 55 and p l a i n t i f f ' s  c l a i m  a l l e g e d  i n  the 

instant  case. 

I n  1951 p l a i n t i f f  a g a i n  sued d e f e n d a n t  f o r  t h e  same Atoka Agreement 

and Supplemental Agreement expenses ,  c o v e r i n g  the same a c c o u n t i n g  p e r i o d  

as i n  the 1940 c a s e ,  e x c e p t  t h a t  t h i s  t i m e  s u i t  was b rough t  b e f o r e  t h i s  

Commiss ion  under clauses (3) and ( 5 )  of o u r  a c t .  T h i s  case became o u r  Docket 5:. 

Our d e c i s i o n  denying r ecovery  on t h e  merits, 1 Ind.  C1. Corn. 553 (1951), 

w a s  afEirmed by t h e  Court  of Claims on a p p e a l .  1 2 8  C t .  C 1 .  195 (1954).  

The amount sued on i n  t h i s  second s u i t  was abou t  $36,000 less t h a n  

t h e  demand i n  1943, a d i f f e r ence  caused by e x c l u d i n g  c e r t a i n  iteins of 

account .  The factual  allegations once again hinged on a l l e g e d  i n d u c e m n t s  

and r e p r e s e n t a t i o n s  by de fendan t  l e a d i n g  p l a i n t i f f  t o  b e l i e v e  d e f e n d a n t  

had  assumed payment of t h e  expenses invo lved .  

I k f c n d n n t ,  i n  a motion for summary judgment f i l e d  i n  Docket 55, 

c1;limctf t h a t  t h e  1340 C o t ~ r t  of Claims d e c i s i o n  bar red  p l a i n t i f f ' s  a c t i o n  

belorr this Commission. W E  uphe ld  this p o s i t i o n ,  do ing  s o  i n  terms of 

res j u d i c n t a  p r i o r  t o  t h e  i n s t r u c t i o n a l  Creek c a s e s ,  supra .  

However, w e  went on t o  d e c i d e  t h e  i s s u e  of i n d u c e ~ n e n t s  and r c p r e s e n t a -  

tions on t h c  m e r i t s .  We held t h a t  p l a i n t i f f  had n o t  

. . . shown any reprc*sentations on t h e  p a r t  of the defe~dant 
t h a t  i t  wou1.d b e a r  any  of  t h e  expenses  f o r  which s u i t  i s  
b rough t ,  n o r  has  [ p l a i n t i f f ]  shown any reasonable b a s i s  f o r  
i t ,  o r  m y  o f  its menbers b e l i e v i n g ,  i f  t h e y  d i d ,  t h a t  t h e  
de fendan t  w a s  t o  bear the  expenses complained o f .  [ 1 Ind.  
C 1 .  Comm. at 5 7 2 . 1  
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where a matter h a s  been pu t  i n  i s s u e  and l i t i g a t e d ,  bu t  i s  n o t  decided by 

t h e  c o u r t ,  t h e  d e c i s i o n  on other i s s u e s  w i l l  n o t  e s t o p  t h e  subsequent  

l i t i g a t i o n  on t h e  i s s u e  n o t  decided.  U. S. e x  re1 - Donner S t e e l  Company 

v. I n t e r s t a t e  Commerce Commission, 56 App. D. C .  44,  8 F.2d 905 (1926),  

c e r t .  denied, 270 U.S. 651 (1926). There j.s some a u t h o r i t y  t o  t h e  c o n t r a r y ,  

r e s t i n g  on the theory  t h a t  t h e  c o u r t  must have t a k e n  t h e  unmentioned btit 

l i t i g a t e d  issue i n t o  c o n s i d e r a t i o n  i n  r e a c h i n g  i t s  decision. S e t  1B EIoore 

and C u r r i e r ,  Noore 's  Federa l  P r a c t i c e ,  5 0.443 (41  (2c! e d .  1965) .  

There are two p o s s i b l e  approaches t o  n la in tiff's clause (5) claim in 

t h e  i n s t a n t  case  i n  t h e  l i g h t  of t h e  p r i o r  d e c i s i o n  i n  Docket 55. P l a i n t i f f ' s  

a l l e g a t i o n s  i n  both p e t i t i o n s  a s s e r t  t h a t  t h e  a c t i o n  i s  brought  "under 

and by v i r t u e  of t h e  a u t h o r i t y  con ta ined  i n  p r o v i s i o n s  (3) and (5) of 

S e c t i o n  2" of t h e  I n d i a n  Claims Commission Act. The two p e t i t i o n s  then  

d c s c r i k c  t h e  e v e n t s  l e a d i n g  up t o  t h e  passage of t h e  Dawes Conmission 

A c t ,  t h e  Atoka Agreement, and t h e  Supplemental  Agreenent . Both ~ e t i t i o n s  

then n l l c g e  t h a t  t h e  a g e n t s  of de fendan t ,  i n  a n  e f f o r t  t c  induce p l a i n t i f f  

t o  e n t e r  i n t o  t h e  t w o  agreements ,  r e p r e s e n t e d  ( o r  ~ i s r c p r e s e n t e d )  the 

p r o v i s i o n s  i n  such 3 way t h a t  p l a i n t i f f ' s  a n c e s t o r s  were j u s t i f i e d  i n  

b e l i e v i n g  t h a t  Eone of t h e  expenses  l a t e r  charged t o  t r i b a l  fur,ds would be 

so charged; and t h a t  had p l a i n t i f f  known t h a t  t h e  a g r e e z e n t s  would o b l i g a t e  

p l a i n t i f f  t o  bear such expenses ,  t h e  agreements would n o t  I-,ave been r a t i f i e d  

by plaintiff. These  s p e c i f i c .  a l l e g a t i o n s  all s u p p c r t  p l a i n t i f f ' s  c l a i n  

under clause ( 3 ) ,  p a r t i c u l a r l y  as they r e l a t e  t o  u n i l a t e r ~ l  rristakc an:, 

p o s s i b l y ,  f r a u d  on t h e  p a r t  of t h e  Uni ted  S t a t e s  i n  r i s r e p r e s e n t - i n g  the 

meaning c f  t h e  language i n  t h e  agreements.  The  p e t i t i o n  does  sot s t a t e  
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t h a t  t he se  s p e c i f i c  a l l e g a t i o n s  r e l a t e  only t o  the clause (3)  claim. ~f 

we assume t h a t  t he se  a l l e g a t i o n s  were intended t o  support the clause (5) 

claim as w e l l ,  then p l a i n t i f f  is c o l l a t e r a l l y  estopped from re1 i t i g a t i n g  

t ha t  c la im i n  t he  l i g h t  of the  Comission 's  Docket 55 decis ion,  a f f i m e d  

by t h e  Court o f  C l a i m ,  r e j e c t i n g  p l a i n t i f f ' s  proof of the a l l e g a t i o n s .  

On t h e  o the r  hand, i f  p l a i n t i f f  i n  Docket 55 and i n  the i n s t a n t  

case had some o t h e r  a c t i o n s  of the Government i n  mind which would support  

i ts  cla im t h a t  defendant acted un fa i r l y  and dishonorably i n  charging 

these expenses t o  t h e  Indians ,  i t  would appear that both p e t i t i o n s  

were d e f i c i e n t  f o r  a l l e g i n g  only conclusions -- i . e . ,  lack of f a i r  and 

honorable dea l i ngs  -- without s p e c i f i c  supporting a l l ega t i ons ,  and t h e  

c lause (5) c la ims i n  both p e t i t i o n s  would be vulnerable to  dismissal 

on t h a t  ground. 

The f a c t  t h a t  p l a i n t i f f  d id  not  make such  s p e c i f i c  a l l ega t i ons ,  d i d  

not propose any s p e c i f i c  f ind ings  i n  support of t he  clause ( 5 )  claim, 

and d id  no t  argue t he  claim i n  the briefs i n  ~ o c k e t  55, s t rongly  

i nd i ca t e s  t h a t  p l a i n t i f f  was re ly ing  on t h e  same operat ive f a c t s  in 

support  of both the  c lauses  (3) and (5) claims* Since the p e t i t i o n  

i n  Docket 249 is  i d e n t i c a l  w i t h  the  Docket 55 pe t i t i on ,  except f o r  the  

period of t i m e  and amount of recovery involved, t h e  is justi- 

f i ed  in assuming wi th  respec t  t o  c lause (5) t ha t  pla int i f f  is 

on the  same suppor t ing  a l l ega t i ons ,  record and f a c t s  presented I* 

Docket 55 and found in su f f i c i en t  on the mer i t s*  Under the 

i t  fs  n o t  necessary t o  r e l y  on the  cou r t ' s  footnote in Docket 55 in 
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which t h e  c o u r t  s p e c u l a t e s  concerning t h e  p o s s i b l e  abandonment by 

p l a i n t i f f  i n  t h a t  c a s e  of i t s  c l a u s e  (5) c la im.  We assume that p l a i n t i f f ' s  

c l a u s e  (5) c la im w a s  n o t  abandoned i n  Docket 55, b u t  t h a t  i t  w a s  decided 

a d v e r s e l y  t o  p l a i c t i f f  by i m p l i c a t i o n  and wi thou t  s p e c i f i c  mention. 

P l a i n t i f f ' s  a t t empt  t o  r e l i t i g a t e  t h e  i d e n t i c a l  claim h e r e i n  is b a r r e d  

t h e r e f o r e  under t h e  d o c t r i n e  of c o l l a t e r a l  e s t o p p e l .  

We have examined t h e  remaining arguments r a i s e d  by plaintiff and 

f i n d  no merit i n  them, The t r i b e ' s  e a r l i e r  r e l i a n c e  on Semino1.e I ia t ion 

v. United S t a t e s ,  102 C t .  C 1 .  564 (1944) i s  i n a p p o s i t e .  The Court  

of Claims ve ry  c a r e f u l l y  d i s t i n g u i s h e d  t h e  1940 Choctaw c a s e  i n  t h e  

Seminole case i t s e l f ,  as fo l lows :  

In  our  former op in ion  [93 C. Cls. 5321 we allowed these 
expenses as g r a t u i t i e s  on t h e  a u t h o r i t y  of  Choctaw Xat ion - 
v.  United S t a t e s ,  9 1  C.  Cls. 320, 366 ,  371. However, w e  
then  over looked t h e  f a c t  t h a t  the agreement under con- 
s t r u c t i o n  i n  t b a t  case had s p e c i f  ically provided t h a t  t h e  
United S t a t e s  should  b e a r  c e r t a i n  expenses i n c i d e n t  t o  t h e  
b reak ing  u p  of t r i b a l  ownership and t h a t  the claini  t h e r e  
a s s e r t e d  by p l a i n t i f f  was t o  r e c o v e r  o t h e r  expenses  charged 
t o  i t  which  had not  been assumed by t h e  Uni ted  S t a t e s .  W e  
he ld  that the s p e c i f i c  assumption by t h e  United S t a t e s  of 
a c e r t a i n  p a r t  of t h e  expenses  nega t ived  an i n t e n t i o n  t o  
assume o t h e r s .  I n  t h e  c a s e  a t  b a r  t h e  agreement was 
a l t o g e t h e r  s i l e n t  as t o  who should  b e a r  any p a r t  of  t h e  
expenses. [ I d .  a t  631.1 

We t h e r e f o r e  g r a n t  d e f e n d a n t ' s  motion f o r  summary judgment on 

t h e  f i rs t  claim. 

We also deny p l a i n t i f f ' s  motion t o  amend t h e  f i r s t  claim (desc r ibed  

above) because  t h e  c o n c l u s i o n s  we have reached above concern ing  res judicata  

and c o l l a t e r a l  es toppe l  apply  w i t h  equal f o r c e  t o  the c l a i m  as modif ied  

under t h e  proposed amendment. 
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Fourth Claim Motions 

These two motions a r e  taken together because i f  p l a i n t i f f ' s  motion 

t o  dismiss  is gran ted ,  then defendant 's  joinder motion becomes moot. 

p l a i n t i f f ' s  motion t o  dismiss the four th  claim has been approved 

by t he  Bureau of Indian A f f a i r s  by l e t t e r  dated October 27, 1972, from 

John 0. Crow, Deputy Commissioner of the Bureau, t o  Harry J. W. Helvin, 

Pr inc ipa l  Chief ,  Choctaw Nation. We received a copy of t h i s  l e t t e r  

a t tached t o  a cover l e t t e r  from t r i b a l  counsel, along with a copy of 

Chief Belvin 's  l e t t e r  of September 28, 1972 ,  t o  the Comissioner  of 

Indian A f f a i r s  reques t ing  d i smissa l  approval. We en t e r  these documents 

i n t o  t he  record as Commission Exhibi ts  1, 2 and 3, respect ively.  

Deputy Comiss ioner  crow's l e t t e r  of October 27, 1972, s t a t e s  in 

per t inen t  p a r t  j u s t i f i c a t i o n  for dismissal  a s  follows: 

You explained t h a t  t h e  same claim was i n  Court of Claims 
Case No. 5-231 decided Apr i l  6 ,  1936 (83 C t  . C 1 .  l w ,  
and t h a t  t h e  i n t e r p r e t a t i o n  by the  Court of Claims as 
set  o u t  i n  i ts  dec is ion  would continue t o  apply  t o  t h e  
s a i d  cause of a c t i o n  i n  paragraph 14 of Docket NO. 2 4 9 .  

appropria te ,  and we the re fo re  grant  dismissal  

Defendant's Motion t o  Order P l a i n t i f f  t o  F i l e  
Exceptions 

The surv iv ing  accounting claims i n  t h i s  docket a r e  t h e  t h i r d  

a s p e c i f i c  c la im r e l a t i n g  t o  t r i b a l  funds expended by the  Govern- 

ment f o r  educa t iona l  purposes, and the f i n a l  claim, r e l a t i n g  t o  a demand 

f o r  genera l  account ing . 
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Under the accoun t ing  case p r o c e d u r a l  g u i d e l i n e s  of Sioux T r i b e  v. 

United S t a t e s ,  Dockets 114,  e t  a l . ,  1 2  Ind. C1. Connn. 541 (1963), o r d i n a r i l y  

no order  need be  i s s u e d  by u s  d i r e c t i n g  a p l a i n t i f f  to' f i l e  i t s  excep t ions  

t o  a General  Accounting O f f i c e  Report  w i t h i n  90 days .  A d i s m i s s a l  i n  

this case right have been a p p r o p r i a t e  from 90 days  a f t e r  t h e  f i l i n g  o f  

t h e  r e p o r t ,  excep t  t h a t  p r i o r  motions were pending. Such pending motions 

extend t h e  90 day t ime p e r i o d  u n t i l  t h e  motions a r e  d isposed of and 

u n t i l  thc t:ommisslon has s e t  a new p e r i o d  f o r  f i l i n g  e x c e p t i o n s  t o  t h e  report. 

Having now d i sposed  of a l l  pending motions i n  t h i s  o p i n i o n ,  p l a i n t i f f  

has  90 days irom t h e  d a t e  of o u r  o r d e r  t o  make e x c e p t i o n s  t o  t h e  account ing 

r e p o r t .  

CONCLUSION 

An order  is t c  b e  s i g n e d  r e n d e r i n g  summary judgment f o r  de fendan t  

as t o  the  first claim and denying p l a i n t i f f ' s  motion t o  amend t h e  same 

c la im;  d i s m i s s i n g  t h e  f o u r t h  claim and d e f e n d a n t ' s  j o i n d e r  motion;  

denying d e f e n d a n t ' s  mot ion  f o r  summary judgment t o  a l l  c l a ims ;  and 

order ing a p p r o p r i a t e  f u r t h e r  proceedings .  

L N  = .  
- tc- . C% c t- r i 

John T. V+nce, Commissioner 
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C; ? k d r &  c ~ 4 . 7  

Brant ley  B l u e ,  Commissioner 


