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BEFORE THE I N D I A N  CLAIMS COMMISSION 

BAY MILLS I N D I A N  COMMUNITY, SAULT ) 
STE. MARIE BANDS, A r t h u r  W. LaBlanc,  ) 
D a n i e l  Edwards and J o h n  L.  Boucher ,  ) 

1 
P l a i n t i f f s ,  1 

) 
v.  ) Docket No. 1 8 - R  

1 
THE UNITED STATES OF AIERICA, ) 

1 
Defendan t .  1 

Decided:  December 26 ,  1 q 7 3  

Appearances :  

Rodney J . Edwards, At torney  
f o r  P l a i n t i f f s .  

C r a i g  A .  Decker ,  with whom 
was M r .  A s s i s t a n t  At torney  
G e n e r a l  Kent F r i z z e l l ,  
A t t o r n e y s  f o r  Defendant .  

O P I N I O N  OF THE COMMISSION 

Kuykenda l l ,  Chairman,  d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

In t h i s  case p l a i n t i f f s  s e e k  a d d i t i o n a l  compensat ion,  u n d e r  C l a u s e  

3 ,  S e c t i o n  2 of t h e  I n d i a n  Claims Commission Act ,  60 Stat. 1049,  1050, 

1820, 7 S t a t .  206. The l a n d s ,  d e s c r i b e d  i n  A r t i c l e  I of t h e  t r e a t y ,  

have been d e l i n e a t e d  a s  Area 112  by Cha r l e s  C .  Royce on h i s  Michigan 

No- 1 i n  t h e  1 8 t h  Annual  Repo r t  of American E thno logy ,  Part 1 1 ,  
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S t e .  Marie Band of Chippewas, p l a i n t i f f s '  a n c e s t o r s ,  h e l d  I n d i a n  t i t l e  

t o  Area  112 u n t i l  t h e  l and  was ceded by t h e  1820 t r e a t y .  22 Ind. C1. 

Comm. 85, PO (1969).  The Commission has a l s o  found t h a t  t h e  ceded a r e a  

con ta ined  10 ,240  a c r e s  and t h a t  i t  shou ld  b e  va lued  as  o f  Yarch 2 ,  1821,  

t h e  e f f e c t i v e  d a t e  of  t h e  1820 t r e a t y .  

Area 1 1 2  was a s t r i p  of l and  one m i l e  wide by 16 m i l e s  l o n g  l o c a t e d  

on t h e  w e s t e r n  s h o r e  of  t l ie  S t .  Mary's River i n  t h e  Upper P e n i n s u l a  of 

w h a t  was t h e n  h f i ch igan  T e r r i t o r y .  The t r a c t  ex tended s o u t h e r l y  from t h e  

F a l l s  of S t .  Mary's t o  a p o i n t  down r i v e r  abou t  two and one-hal f  m i l e s  

below t h e  c o n f l u e n c e  o f  t h e  C h a r l o t t e  and S t .  Mary's R i v e r s .  

The St. Marv's River was the n a t u r a l  water l i n k  which connected  

Lake Supt l r ior  w i t h  t h e  lower Great L a k e s .  T r a v e l  on t h e  r i v e r  was ob- 

s t r u c t c d  b v  t h e  F a l l s  of S t .  Mary's which,  w i t h  i t s  a t t e n d a n t  r a p i d s ,  

r e q u i r e d  n p o r t a g e  o f  abou t  one m i l e .  T h i s  p o r t a g e  a r e a  was i n  the  

n o r t h e r n  p a r t  of Area 1 1 2 ,  a t  t h e  l o c a t i o n  of  t h e  p r e s e n t  c i t y  of S a u l t  

S t e .  M a r i e ,  ?? i ch igan .  

The area around t h e  f a l l s  was of s t r a t e g i c  impor tance .  Long b e f o r e  

t h c  coming of w ! ~ i t e  men, t h e  I n d i a n s  ma in ta ined  a permanent encampment 

t h e r e ,  and the f i s h  t aken  a t  t h e  f a l l s  were t h e i r  main s o u r c e  o f  food.  

The  f i r s t  pt'rmanerlt white s e t t l e r s  came t o  t h e  area around 1750,when 

t h e  French  were deve lop ing  a t h r i v i n g  f u r  t r a d e  i n  t h e  n o r t h w e s t .  The 

s e t t l e r s  were involved i n  s e r v i n g  t h e  f u r  t r a p p e r s ,  whose main t r a d i n g  

r o u t e s  converged a t  t h e  p o r t a g e .  I n  ear ly  summer vovageurs ,  t r a d e r s ,  

t r a p p e r s ,  and I n d i a n s  came from w i n t e r i n g  places a s  f a r  d i s t a n t  as t h e  
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A r c t i c c i r c l e  t o  se l l  furs and t o  ob ta in  s u p p l i e s  f o r  t h e  next t r a p p i n g  

season.  The Un i t ed  S t a t e s  recognized  t h e  s t r a t e g i c  s i g n i f i c a n c e  of t h e  

area,which had become t h e  c ross roads  and meet ing p l a c e  for  e x p l o r e r s ,  fur  

t r a d e r s ,  and Indians. C o n t r o l  of t h e  straits, which connected Lake Superior 

wi th  t h e  lower l a k e s ,  meant control of t h e  U n i t e d  S t a t e s '  interests 

i n  the e n t i r e  n o r t h w e s t .  I n  1820 it was decided that a military o u t p o s t  

should h e  e s t a b l i s h e d  t h e r e .  

I n  1822 F o r t  Brady was b u i l t ,  and i n  1823 an I n d i a n  agency, w i t h  fu- 

r i s d i c t i o n  over t he  e n t i r e  Northwest, was opened near the fort. ~mmediately 

after t h e  1820 t r e a t y  t h e  ceded area became part of Michilimachfnac 

County. A U. S .  D i s t r i c t  Court  was establ ished a t  S a u l t  S t e .  Marie 

i n  1823. 

I n  1 8 2 1  t h e  v i l l a g e  of S a u l t  S t e .  Marie had a whi te  popu la t ion  of 

about  25 p e r s o n s .  I t  grew w i t h  t h e  b u i l d i n g  of Fort Brady, and by 1826 

t h e r e  were  152 w h i t e  r e s i d e n t s  of the v i l l a g e .  The popu la t ion  grew t o  

6 2 3  by 1830. A t  t h e  v a l u a t i o n  d a t e  t h e r e  were about 1 5  t o  20 buildings 

i n  S a u l t  S t e .  Y a r i e .  

The f o u r t e e n  miles of Area 1 1 2  below S a u l t  S t e .  Marie were v i r t u a l l y  

u"0ccupied i n  1821, and t h a t  a r e a  d i d  not become se t t l ed  u n t i l  p u b l i c  l a n d  

s a l e s  began i n  1848.  Most o f  the land was p o o r l y  d ra ined  and sloped 

g e n t l y  t o  a sandy hank a l o n g  the St. ~ a r y ' s  River. The s o i l  was moderately 

f e r t i l e .  Most of the area was covered wi th  a f o r e s t  of mixed c o n i f e r s  and 

Swamp hardwoods. The t imber  was valuable only for  l o c a l  u s e  a s  f i rewood,  

b u i l d i n g  material, and corduroy f o r  roads .  The winters were rigorous and 
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On March 2, 1821,  t h e  h i g h e s t  and b e s t  u s e  of t h e  uppe r  t w o  s q u a r e  

m i l e s  (1,ZRQ a c r e s )  was as a t o w n s i t e .  The b a l a n c e  of t h e  area, amounting 

t o  8,960 a c r e s ,  was b e s t  s u i t e d  f o r  a g r i c u l t u r a l  u s e s  i n c l u d i n g  t h e  

growing of c r o p s , s u c h  as hay ,  o a t s ,  b a r l e y ,  and p o t a t o e s , a n d  t h e  g r a z i n g  

of c a t t l e .  

P l a i n t i f f s  havc contended t h a t  t h e  ceded area i n c l u d e d  o n l y  f o u r  

m i l e s  of f r o n t a g e  on  t h e  S t .  Nary's R i v e r  b u t  ex tended f a r t h e r  in land  

t o  i n c l u d e  a t o t a l  o f  s i x t e e n  s q u a r e  mi les ,  encompassing what i s  now 

much o f  t h e  c i t y  of S a u l t  S t e .  Yarie.  This  is c o n t r a r y  t o  t h e  Commission's 

d e t e r m i n a t i o n  t h a t  t h e  l a n d s  d e s c r i b e d  i n  A r t i c l e  I of t h e  18213 t r e a t y  

were  t h o s e  d e l i n e a t e d  a s  Area 112 by C h a r l e s  C .  Royce, i . e . , a  s t r i p  of  

l a n d  one m i l e  w i d e  by 1 6  miles l o n g  e x t e n d i n g  down t h e  S t .  Mary's R i v e r  

from t h e  f a l l s .  I n  any e v e n t  t h e  1821 v a l u e  of a 1 6  s q u a r e  mile t r a c t  

shaped  and l o c a t e d  a s  p l a i n t i f f s  have  proposed  would n o t  have  been  g r e a t e r  
*/  - 

t han  t h e  va lue  of Area 1 1 2 .  

P l a i n t i f f s  d i d  n o t  p r e s e n t  any e x p e r t  o p i n i o n  on t h e  v a l u e  of  t h e  

ceded l a n d s .  T h e i r  e x p e r t  was ar, h i s t o r i a n ,  Pfr. Robert Warner,  

who p r e p a r e d  n report  d e a l i n g  w i t h  t h e  h i s t o r i c a l  phase  o f  t h e  c a s e .  
e 

Based on tha t  r e p o r t  a n d  r e l y i n g  on documentary e v i d e n c e  p r e s e n t e d  by 

*/  A t r a c t  e x t e n d i n g  more than one  m i l e  i n l a n d  (as p l a i n t i f f s  p ropose )  - 
would  havc o v e r l a p p e d  Royce Area 205, which was ceded by t h e  Ottawa 
and Chippewa under  t h e  T r e a t y  of March 28, 1836, 7 S t a t .  491. Those 
l ands  were invo lved  i n  t h e  c l a i m s  unde r  Dockets  18-E and 58, f o r  which  
the Bay M i l l s  I n d i a n  Communi t v ,  S a u l  t S t e .  ? i a r i e  Bands, e t  a 1  ., r e c o v e r e d ,  
on behalf of t h e  Ottawa and Chippewa N a t i o n s  of I n d i a n s ,  a  f i n a l  award 
of $10,109,003.55, 2 7  Ind .  C l .  Comm. 97 (1972) .  
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defendan t ,  ~ l a i n t i f  f s ' counse l  has  proposed a v a l u a t i o n  of $512,000 f o r  

t h e  ceded l a n d s .  T h i s  f i g u r e  is based on an 1815 s a l e  of a  500 a c r e  

farm, i n c l u d i n g  t h e  house ,  on t h e  o u t s k i r t s  of D e t r o i t  f o r  an  ave rage  

pe r  a c r e  p r i c e  of $24.00. Contending t h a t  t h e  l ands  i n  t h i s  c a s e  would 

have had a h i g h e r  f a i r  market  v a l u e  i n  1821, p l a i n t i f f s '  counse l  h a s  

p laced  a n  a v e r a g e  p e r  a c r e  v a l u e  of  $50.00 on the  s u b j e c t  area, r e s u l t i n g  

i n  a  t o t a l  f i g u r e  o f  $512,000. We cannot accept  counse l ' s  c o n t e n t t o n .  

D e t r o i t  i n  1816 had a p o p u l a t i o n  of 850. I t  was l oca t ed  f a r  t o  t h e  s o u t h  

of Area 112 and c l o s e r  t o  t h e  Na t ion ' s  popula t ion  and t r a d e  c e n t e r s .  We 

f i n d  no  b a s i s  f o r  r e l a t i n g  t h e  p r i c e  pa id  f o r  an improved farm i n  the  

D e t r o i t  a r e a  t o  t h e  f a i r  market  v a l u e  of t h e  s u b j e c t  l a n d s .  

D e f e n d a n t ' s  e x p e r t  w i t n e s s  was M r .  Gordon E. Elmquist ,  who p repa red  

an e x t e n s i v e  and i n f o r m a t i v e  r e p o r t  on t h e  va r ious  f a c t o r s  which a f f e c t e d  

t h e  1821  f a i r  market  v a l u e  of Area 112. Among t h e  f a c t o r s  which M r .  

Elmquist  weighed were  t h e  l o c a t i o n  of t h e  land ,  t h e  h i s t o r i c a l  background,  

t h e  t o w n s i t e ' s  p o t e n t i a l  f o r  development, t h e  remoteness of t h e  area, 

i t s  p o p u l a t i o n ,  c l i m a t e ,  p r e c i p i t a t i o n ,  s o i l s ,  t e r r a i n ,  and a g r i c u l t u r a l  

P o t e n t i a l .  H e  a l s o  cons ide red  s a l e s  of o t h e r  t r a c t s  b u t  concluded t h e t  

none of them were  comparable t o  Area 112 i n s o f a r  a s  t ime ,  c h a r a c t e r  of 

l and ,  l o c a t i o n ,  s i z e ,  and o t h e r  economic c o n d i t i o n s  were concerned .  

I n  h i s  v a l u a t i o n  M r .  Elmquist  cons idered  t h a t  an a r e a  of 200 acres 

a long  a one  m i l e  f r o n t a g e  of  t h e  S t .  ~ a r y ' s  River j u s t  below t h e  f a l l s  

would have been of s p e c i a l  importance f o r  commercial e n t e r p r i s e s  and 
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community development.  H e  v a l u e d  t h a t  a r e a  a t  $4,000 o r  $20.00 p e r  acre. 

The remaining  10,040 a c r e s  were u s a b l e  f o r  a g r i c u l t u r a l  pu rposes ,  a l t h o u g h  

most of  t h a t  l a n d  was e i t h e r  low, w e t ,  o r  b ~ t h ,  o r  c o n s i s t e d  of  second 

and t h i r d  c l ass  s o i l s .  He found t h a t  t h e  demand f o r  s u c h  l a n d  would b e  

minimal and t h e r e f o r e  va lued  i t  a t  $4 ,016,  o r  40 c e n t s  p e r  acre. 

I n  r e a c h i n g  a determination of fair market  v a l u e  the Commission has 

re l ied  on many of Yr. ~ l m q u i s t ' s  c o n c l u s i o n s .  While w e  a g r e e  t h a t  t h e r e  

was an area around t h e  f a l l s  which w a s  v a l u a b l e  f o r  commercial and com- 

m u n i t y  devclopment,  we b e l i e v e  t h a t  t h e  a r e a  was l a r g e r  than  t h e  200 

n c r e s  which Mr. Elmquist  a s c r i b e d  f o r  s u c h  u s e .  W e  f i n d  t h a t  t h e  upper  

two squart? miles (1,280 acres) had a highest and b e s t  use as a t o w n s i t e .  

T h i s  l a n d  would i n c l u d e  an  area a l o n g  t h e  S t .  Mary's R i v e r ,  below t h e  

f a l l s ,  which could  accommodate docks ,  warehouses and o t h e r  r i v e r  r e l a t e d  

f a c i l i t i e s .  In l and  from t h e  w a t e r f r o n t  t h e r e  was l a n d  upon which t r a d i n g  

p o s t s ,  s t o r a g e  f a c i l i t i e s ,  commercial s h o p s ,  h o t e l s ,  t a v e r n s ,  and 

g e n e r a l  b u s i n e s s e s  could  b e  l o c a t e d .  An a r e a  between t h e  portage t r a i l  

and t h e  f a l l s  provided a suitable location f o r  a mill. There  was a l s o  

3 p o t e n t i a l  s i t e  f o r  a c a n a l .  The a v a i l a b i l i t y  of good f i s h i n g  a t  t h e  

f a l l s  and i n  the r a ~ i d s  was a l s o  a f a c t o r  t o  be  c o n s i d e r e d .  The l a n d  

f a r t h e r  i n l a n d  could  b e  used f o r  r e s i d e n t i a l  purposes  and f o r  f a rming .  

We have va lued  t h i s  1 ,280  acre t o w n s i t e  a t  $10,000. 

We agree w i t h  hlr. E lmquis t  t h a t  the remaining l a n d s  were  n o t  i n  great 

demand i n  1821. While t h e  climate and soil were  adequa te  for t h e  growing 
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of some c r o p s ,  t h e  l and  was w e t  and would have required dra inage.  The 

timber was used l o c a l l y  f o r  b u i l d i n g  and a s  firewood. However, w e  b e l i e v e  

t h a t  M r .  Elmquist  was t o o  conse rva t ive  i n  his 40 cent per acre v a l u a t i o n  

and t h a t  he  gave t o o  l i t t l e  weight t o  t h e  t r a c t ' s  1 4  mi le  f ron tage  a long 

the  S t .  Mary's River .  This  made t h e  e n t i r e  a rea  r e a d i l y  accessible t o  

water t r a n s p o r t a t i o n .  The land was a l s o  adjacent  t o  a developing town 

which could  provide  an  expanding market f o r  a g r i c u l t u r a l  products .  We 

have valued t h e  8,960 a c r e s  of a g r i c u l t u r a l  land a t  $5,000 o r  an average 

value  p e r  a c r e  of about 55 c e n t s .  

I n  c o n s i d e r a t i o n  f o r  t h e  cess ion  t h e  United S t a t e s  d e l i v e r e d  "a 

q u a n t i t v  of goods" t o  t h e  Ind ians .  The defendant a s s e r t s  t h a t  t h e  goods 

had only  a nominal v a l u e  and claims no c r e d i t  f o r  them. We t h e r e f o r e  

conclude a s  a  ma t te r  of law t h a t  the payment by defendant of a nominal 

c o n s i d e r a t i o n  f o r  t h e  c e s s i o n  of land worth $15,000 was unconscionable 

w i t h i n  t h e  meaning of Clause  3 ,  Sect ion 2 of t h e  Indian Claims Commission 

Act. 

Defendant, having received c r e d i t  f o r  g r a t u i t o u s  o f f s e t s  i n  t h e  

matter  of Dockets 18-E and 58, makes no claim f o r  g r a t u i t o u s  o f f s e t s  

i n  t h i s  case .  Accordingly,  p l a i n t i f f s  a r e  e n t i t l e d  t o  a f i n a l  award. 

One o t h e r  ma t te r  r e q u i r e s  o u r  comment. I n  i t s  b r i e f  defendant  re- 

newed a  motion t o  d i smiss  t h i s  case  on t h e  ground t h a t  p l a i n t i f f s  were 

u n j u s t i f i e d  in their delay i n  t h e  prosecut ion of t h i s  case  and t h a t  they 

f a i l e d  t o  prove t h e i r  case a t  t h e  t r i a l  on A p r i l  2 4 ,  1972. However, 
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additional documentary evidence was introduced by the plaintiffs at a 

hearing on May 25, 1972. We have considered defendant's contentions 

hut have concluded that the record is sufficient to support our decision 

herein. Therefore we will not grant the motion and will enter a final 

award in accordance with this opinion. 

We concur: 

- 7. - 
I .  Vancc . Commissioner 

Margaret H. ~ f e r c e ,  Commissioner 


