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OPINION OF THE COMMISSION 

Vance, C~mniss io~er ,  d e l i v e r e d  t h e  op in ion  of t h e  C c m i s s i o n .  

The case is now b e f o r e  t h e  Commission f o r  a de te rmina t ion  of t h e  

acreage and t h e  f a i r  market value of  t h e  aboriginal title lands ceded by 

the Sac and Fox Ind ians  to the United S t a t e s  under the Treaty of 



1/ - 
November 3, 1804, 7 S t a t .  84. The va lua t ion  da t e  is January 25, 1805, 

t h e  r a t i f i c a t i o n  d a t e  of t h e  1804 t r e a t y  of cession. Also f o r  dec i s ion  

is the  ques t ion  whether t h e  cons idera t ion  paid t o  the  p l a i n t i f f s  by t h e  

United S t a t e s  f o r  t h e  ceded lands  was unconscionable wi th in  provis ions  

of t he  Indian Claims Commission Act. 60 S t a t .  1050. 

The Sac and Fox t i t l e  lands were composed of 3,651,424.39 ac re s  

i n  two noncon t i~uous  t r a c t s  loca ted  i n  eas  t - cen t r a l  Missouri, h e r e a f t e r  

r e f e r r e d  t o  as the Missouri t r a c t ,  and northwestern I l l i n o i s  and south- 

western Wisconsin, h e r e a f t e r  r e f e r r e d  t o  a s  t he  Il l inois-Wisconsin t r a c t .  

The ne t  acreage t o  b e  valued i n  the  Missouri  t r a c t  is 1,638,724.39 acres .  

With the Miss iss ipp i  River as i t s  eas t e rn  boundary, t h i s  t r a c t  measures 

approximately 60 miles from nor th  t o  south and v a r i e s  between 30 and 

54 miles i n  width from e a s t  t o  west. The Missouri  t r a c t  includes all 

of present-day Pike and Ra l l s  @un t i e s ,  most of Lincoln County, t he  

southern h a l f  of Marion County, t he  southeas te rn  por t ion  of Shelby County, 

t h e  e a s t e r n  one-third of Monroe and Audrain Counties,  t h e  nor theas t  

c o m e r  of Callaway County, t he  nor theas te rn  one-third of Montgomery 

County, and t h e  northern po r t i on  of Warren County. 

1/ The Commission e a r l i e r  determined t h a t  t h e  p l a i n t i f f s  had proven - 
abor ig ina l  t i t l e  t o  those po r t i ons  of ceded a r e a  i n  Royce Area 50 as 
descr ibed i n  Finding 21 at 7 Ind. C1. Comm. 675, 706 (1959). 
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The 2,012,700 a c r e  Il l inois-Wisconsin t r a c t  extends approximately 

115 miles  from no r th  t o  south  and v a r i e s  i n  width,  e a s t  t o  w e s t ,  from 

14 t o  35 miles. The western boundary fol lows the  Miss i ss ipp i  River ,  

the  northern boundary follows the Wisconsin River,  t h e  e a s t e r n  boundary 

follows a s e r i e s  of l o c a l  watershed d iv ides  roughly p a r a l l e l i n g  and 

approximately 30 t o  35 miles  east of t he  Miss i ss ipp i  River, and running 

souther ly  t o  the  nor theas t  corner  of Mercer County, I l l i n o i s .  

The Missouri t r a c t ,  l i k e  t he  bulk of t he  land a r e a  no r th  of t he  

Missouri River,  c o n s i s t s  of r o l l i n g  p r a i r i e  country wi th  an abundance 

of streams. These streams f low eastwardly through t h e  p r a i r i e  p l a i n  

and empty i n t o  t he  Mis s i s s ipp i  River.  The major streams i n  t h e  Missouri  

tract a r e  t he  S a l t ,  North and Cuivre Rivers.  

The topographical  f e a t u r e s  of t h e  Missouri  t r a c t  f a l l  i n t o  t h r e e  

genera l  ca tegor ies .  F i r s t ,  t he  Mis s i s s ipp i  bottom, o r  f lood  p l a i n ,  

which lays  ad jacent  t o  t he  Miss i ss ipp i  River,  and v a r i e s  in width from 

two t o  four miles. It was s u b j e c t  t o  pe r iod i c  inundation. Second, 

t h e  adjacent  r i v e r  h i l l s  form a f i v e  t o  twelve mile  wide r o l l i n g ,  h i l l y ,  

f o r e s t ed  b e l t  charac te r ized  by a s t e e p  b lu f f  l i n e  ad jacent  t o  t he  

Miss i ss ipp i  River and bottom. Third,  t he  p r a i r i e  p l a i n ,  ad j acen t  and 

merging with t he  r i v e r  h i l l s  on the  w e s t ,  c o n s i s t s  of a broad, l e v e l  

upland, i n t e r spe r sed  by r o l l i n g  f o r e s t  land bordering the streams. 
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E l e v a t i o n  of  t h e  broad upland area ranges  between 900 f e e t  on t h e  

wes te rn  s i d e  and 700 f e e t  on t h e  e a s t e r n  s i d e ,  wi th  t h e  f l o o d  p l a i n s  

su r round ing  t h e  M i s s i s s i p p i  R iver  be ing  300 t o  400 f e e t  lower than  

t h e  upland area. 

Most of t h e  I l l i n o i s - W i s c o n s i n  t r a c t  l i e s  w i t h i n  t h e  " D r i f t l e s s  

Area" which escaped t h e  g l a c i e r s  of  t h e  ice age.  The topography con- 
* 

sists of  a d i s s e c t e d  p l a t e a u  c h a r a c t e r i z e d  by broad r o l l i n g  p r a i r i e  

r i d g e s  and s t e e p s i d e d  v a l l e y s  w i t h  some f o r e s t  land i n t e r s p e r s e d .  

E l e v a t i o n s  i n  t h i s  a r e a  range from 1,225 f e e t  above s e a  l e v e l  i n  Grant 

County, Wisconsin,  t o  595 feet a t  t h e  M i s s i s s i p p i  River n e a r  Dubuque, 

g i v i n g  a r e l i e f  of s l i g h t l y  more than  600 f e e t .  Re l i e f  ranges  from 

50 t o  500 f e e t  p e r  mile i n  the D r i f t l e s s  Area. The upland p r a i r i e  

p l a i n s  a r e  r e l a t i v e l y  broad,  r ang ing  i n  width from approximately 1/2 

t o  as much as 10 miles. In t h e  Driftless Area t h e r e  is tendency 

t o  f i n d  s l o p e s  which a r e  s t e e p e r ,  b u t  which occupy a s m a l l e r  p ropor t ion  

of  the t o t a l  a r e a  than is t h e  case i n  t h e  g l a c i a t e d  area. There is  

some bottom land  which is s u b j e c t  t o  p e r i o d i c  inunda t ion  a l o n g  t h e  

M i s s i s s i p p i .  The ba lance  a long t h a t  r i v e r  i n  t h e  D r i f t l e s s  Area 

c o n s i s t s  of rough and h i l l y  l a n d s  w i t h  rock ou tc rops .  There was a l s o  

a s m a l l  a r e a  of swamp land  p r e s e n t  i n  t h e  D r i f t l e s s  Area, a l though  the 

record  does n o t  i n d i c a t e  how much. For t h a t  reason t h i s  p o r t i o n  of t h e  

p r a i r i e  s e c t i o n s  c o n t a i n i n g  a r e a s  of poor n a t u r a l  d r a i n a g e  could n o t  

have been used f o r  farming purposes  w i t h o u t  d r a i n a g e ,  However, much 
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of this swamp land could have been u t i l i z e d  for grazing purposes, par- 

t i c u l a r l y  i n  t he  dry seasons,  

To t he  south of t he  D r i f t l e s s  Area, the g l a c i a t e d  areas of t h e  

Il l inois-Wisconsin t r a c t  have low r e l i e f .  Differences i n  e l eva t ion  

a r e  less than 50 o r  60 feet pe r  mile and most s lopes  do no t  exceed 

6% t o  8%. Approaching the  Miss i ss ipp i  River and along t h e  major 

t r i b u t a r i e s ,  topography becomes moderately s lop ing  t o  steep. There 

were a l s o  some poorly drained a r ea s ,  o r  swamps, i n  t he  g l ac i a t ed  

por t ion  of the t r a c t .  

The broad p l a in s  occupied by the Green River and the  lower Rock 

River vary from nea r ly  l e v e l  t o  g e n t l e  s lopes .  

The I l l inois-Wisconsin t r a c t  f o r  the  most p a r t  is  w e l l  drained and 

served by the  Rock, Apple, Galena, Wisconsin, Grant, P l a t t  and Plum 

Rivers and the  t r i b u t a r i e s  of t he  Rock River.  

The Missouri t r a c t  has  a con t inen ta l  c l imate ,  experiencing f requent  

changes i n  the  weather.  The summers a r e  r a t h e r  ho t  and t h e  w i n t e r s  a r e  

r e l a t i v e l y  co ld ,  b u t  wi thou t  extreme p e r i o d s  of very cold ,  o r  very 

hot  weather .  

The f r o s t - f r e e  growing season is  approximately six months i n  

durat ion.  The average da t e  f o r  the  last l i g h t  f r e e z e  is about mid- 

A p r i l  and the  f i r s t  freeze i n  the f a l l  comes about mid-October. 

Annual p r e c i p i t a t i o n  ranges between 32 and 40 inches throughout 

northern Missouri  with t he  highes t  amount f a l l i n g  during the growing 
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season. While the precipitation and climate are favorable for good 

crop growth, serious droughts and extremes in temperature have been 

experienced during the growing season. 

Snow usually falls in Missouri in December, January and Februarv; 

however, it has occurred as early as October and as late as May. 

Snowfall averages 18 to 22 inches and normally melts in a week or two. 

The Illinois-Wisconsin tract also has a continental climate. The 

average length of the frost-free period is between 150 and 160 days in 

the northern portion and from 160 to 170 days in the southern portion. 

Average annual precipitation varies within the subject tract and 

ranges between 32 and 34 inches, with an average of 20 to 22 inches 

falling during the growing season between April 1 and September 30. 

The average annual snowfall is approximately 30 inches. Several 

times each winter the temperatures drop below freezing. The soil 

freezes to a depth of about three feet and occasionally remains snow- 

covered for weeks at a time. 

The good quality soil and well distributed annual precipitation 

make agricultural production favorable. 

Although the climate in both subject tracts was considered suitable 

for settlement and farming, early settlers were plagued with malaria, 

or the "Illinois shakes" as it was sometimes called. Malaria, which 

was spread by the mosquito, flourished in areas where poor 

natural drainage left stagnant pools of water in marshy land along 

rivers and on flat prairie land. In Missouri, the record contains 
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evidence of the disease along the Missouri River and the S a l t  River, 

which was within the subject tract. It was also a problem i n  the 

glaciated portion of the Illinois-Wisconsin tract, and to a lesser 

extent in southwestern Wisconsin. 

Under modern soil c l a s s i f i c a t i o n s ,  36.8 pe rcen t  of t h e  Missour i  

t r a c t  i s  covered by t h e  Putnam-Mexico-Gara s e r i e s  of p r a i r i e  s o i l s .  

The Lindley-Keswick-Baxter s e r i e s  of s l o p i n g  f o r e s t  t i l l - d e r i v e d  s o i l s  

account f o r  33.4 pe rcen t ;  t h e  Hagerstown-Baxter-Weldon s l o p i n g  f o r e s t  

loss-der ived s o i l s  f o r  10.1 percen t  of t h e  a r e a .  Small c r e e k  and s t ream 

bottom lands  cover 8 .3  percent, and M i s s i s s i p p i  River  bottomlands 5.8 

percen t .  O v e r a l l ,  36.8 p e r c e n t  of t h e  l and  is covered with p r a i r i e  

type s o i l s ,  49 .1  pe rcen t  with f o r e s t  s o i l s ,  and 14 .1  pe rcen t  w i t h  al-  

l u v i a l  bottomland s o i l s .  

The p r a i r i e  s o i l s  occupy g e n t l y  s l o p i n g  t o  s l i g h t l y  r o l l i n g  

t e r r a i n .  They a r e  d a r k  i n  c o l o r  and were h igh ly  f e r t i l e  i n  t h e i r  

v i r g i n  s t a t e ,  having a depth  of approximately f i v e  f e e t ,  with clay sub- 

s o i l s .  T a l l  p r a i r i e  grasses were t h e  dominant ground cover  found on these 

s o i l s  a t  the time of the 1805 cession, but trees were reported by the 

surveyors  i n  every p r a i r i e - s o i l  township. Trees  were a l s o  s i t u a t e d  

a long  most of t h e  d ra inage  ways. The s o i l s  de r ived  from f o r e s t e d  areas 

occupy r o l l i n g  t e r r a i n  with s l o p e s  va ry ing  from 5% t o  15%. These s o i l s  

are l i g h t e r  i n  c o l o r  than the p r a i r i e  s o i l s ,  a r e  w e l l  watered w i t h  
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numerous streams and a r e  c lassed  as moderately productive.  Re l a t i ve ly  

narrow bands of more s t e e p l y  s lop ing  fores ted  s o i l s  (Hagerstown- 

Baxter-Weldon s o i l  series) are s i t u a t e d  approximately 5 t o  10 miles  

west of the Miss iss ipp i  River ,  having s lopes  varying from 5% t o  50%. 

These s o i l s  a r e  red i n  co lo r ,  we l l  watered, f e r t i l e  and productive.  

Small creek and bottomlands along the Miss iss ipp i  River contain f e r t i l e  

a l l u v i a l  s o i l s  with e x c e l l e n t  water suppl ies .  

The grass land  s o i l s  account f o r  29.4% of the Il l inois-Wisconsin tract 

and are dark, h igh ly  f e r t i l e ,  well-drained s o i l s  found on gent ly  rolling 

t e r r a i n .  The woodland s o i l s  are somewhat more r o l l i n g  than the  grass land  

s o i l s  and comprise 57.7% of the  Il l inois-Wisconsin t r a c t .  Bottomland 

s o i l s  gene ra l l y  involve a l l u v i a l  depos i t s ,  and are found i n  t e r r aces  a long 

the  Miss i ss ipp i  River and t r i b u t a r y  streams; they comprise 12.9% of the 

t r a c t .  

A l l  of the s o i l  a s soc i a t i ons  i n  ceded area are s u i t a b l e  f o r  c u l t i -  

va t i on  of crops,  bu t  t he  p o t e n t i a l  f o r  a c t u a l  use f o r  crop production 

has  gene ra l l y  depended upon t h e  dgree of s lope  found on t h e  land. 

S o i l s  occur r ing  wi th in  s lope  c l a s s i f i c a t i o n s  of 0% through 20% are 

capable  of c u l t i v a t i o n ,  and lands  with higher  s lope  c l a s s i f i c a t i o n s  

are bes t  adapted t o  pas tu re  and woodland uses. Thus, approximately 
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17% of the Wisconsin lands  and 13% of the I l l i n o i s  l ands  i n  t he  

sub jec t  t r a c t  would today be considered unsu i t ab l e  f o r  genera l  crop 

r a i s i n g  on the  b a s i s  of t h e i r  s l ope  c h a r a c t e r i s t i c s .  

The timber supply was ample i n  t he  Missouri  t r a c t ,  although i t  

was pr imar i ly  r e s t r i c t e d  t o  t he  s lopes  along streams. The most prevalent 

trees were the  var ious  species of oak, b u t  the elm-ash-cottonwood forest 

type was a l s o  found along streams i n  the  p r a i r i e  region.  To a  l e s s e r  

ex t en t ,  t he  t r a c t  contained s tands  of maple, beech and lowland oaks. 

There was no commercial va lue  f o r  the  timber i n  t he  Missouri  t r a c t  

i n  1805, although f u t u r e  s e t t l e r s  found i t  necessary f o r  houses,  fences  

and fue l .  

Early vege ta t ion  i n  the  I l l inois-Wisconsin t r a c t  cons i s t ed  of 

grassland p r a i r i e s ,  hardwood fo re s t s , and  p r a i r i e - f o r e s t  t r a n s i t i o n a l  

areas .  P r i o r  t o  s e t t l emen t  "oak openings" o r  "oak savannas" were one 

of the most widespread p l an t  communities i n  t h i s  t r a c t .  This  vege t a t i ve  

type was a  f o r e s t  and grassland combination i n  which most of t h e  land 

was covered by grasses and a few shrubs,  bu t  a few widely spaced t a l l  

t r e e s  were a l s o  present .  Bluestem g ra s se s  and bur  and white  oak trees 

were the  dominant spec i e s  presen t  i n  the oak savannas. Hardwood f o r e s t  
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a reas  cons is ted  of oak f o r e s t s  on h i l l s  and exposed sites, sugar  

maple and basswood on nor th  s lopes ;  i n  lowlands along major streams 

the  f o r e s t s  were l a r g e l y  composed of e l m ,  willow,ash and s i l v e r  maple. 

On sandy and loamy t e r r a c e s ,  black oak and p r a i r i e  g rasses  were pre- 

dominant. I n  add i t i on ,  there  were oak f o r e s t s  and groves of hardwood 

trees genera l ly  d i s t r i b u t e d  throughout the balance of the I l l i n o i s -  

Wisconsin t r a c t .  A s  i n  t he  Missouri  t r a c t ,  the  timber i n  t he  I l l i n o i s -  

Wisconsin t r a c t  had no commercial va lue  i n  1805. 

In  1805, t he  Missouri  t r a c t  contained known s a l t  springs along 

the  S a l t  River. Although i t  w a s  an important resourc t  and was one 

of the  n e c e s s i t i e s  a t y p i c a l  f r o n t i e r  s e t t l e r  could no t  produce f o r  

himself ,  s a l t  was of no commercial value i n  1805. The a r ea  was inhabi ted 

by r a t h e r  h o s t i l e  Indians,  and i t  was not  u n t i l  a f t e r  1815, fa l lowing 

the  succes s fu l  conclusion of t he  War of 1812, t h a t  the s a l t  spr ings  i n  

t h e  Missouri  t r a c t  became s a f e  f o r  commercial development. Deposits 

of l imestone and c lay ,  found i n  t he  Missouri t r a c t ,  were of no commercial 

va lue  i n  1805. 

While t h e  Il l inois-Wisconsin t r a c t  did i n  f a c t  conta in  depos i t s  

of z inc,  they were of no commercial value i n  1805. 
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Travel on western r i v e r s  involved many d i f f i c u l t i e s .  For 

example, navigat ion on the  Mis s i s s ipp i  River was impeded by 

snags, sand ba r s ,  s h i f t i n g  cu r r en t s  and o t h e r  obs t ruc t ions .  Three 

s e r i e s  of r ap ids ,  two of which were located between the  Missouri  

t r a c t  and the  I l l inois-Wisconsin t r ac t , and  the  o the r  near t he  mouth 

of the Grant River ,  added t o  the  problems and made passage p a r t i c u l a r l y  

arduous during low water f o r  as many as three months each year. 

Except f o r  Indian t r a i l s  t he re  were no roads w i th in  e i t h e r  the  

sub jec t  t r a c t s .  Access i n t o  the sub jec t  t r a c t s  was p r imar i l y  dependent 

on the  r i v e r s  and streams. The main routes t o  t he  cess ion  a r e a s  were 

from Pi t t sburgh  down the  Ohio River and then up t he  Mis s i s s ipp i  River or  

from New Orleans nor th  on the  Miss i ss ipp i .  I n  add i t i on ,  boats  crossed 

on the  Great Lakes from Buffalo t o  Green Bay where t h e r e  was a  water 

rou t e  t o  the Miss i ss ipp i  v i a  t he  Fox and Wisconsin Rivers.  

Explorers,  who had been t r a v e l i n g  the  Mis s i s s ipp i  River f o r  more 

than a century, repor ted  t h e  r i v e r  was bordered on both s i d e s  by an 

in te rmix ture  of p r a i r i e s  and woodlands. Timber was pr imar i ly  loca ted  

adjacent  t o  t h e  numerous streams flowing i n t o  the  Miss i ss ipp i .  It was 

a l s o  reported t h a t  the  lands along the r i v e r  were f e r t i l e  and the  climate 

w e l l  s u i t e d  f o r  farming. 
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A p r o s p e c t i v e  purchase r  would a l s o  have known t h a t  settlers moving 

west l o c a t e d  on timbered l and  n e a r e s t  r i v e r s  and s t r eams  because  

waterways were t h e  p r i n c i p l e  means of t r a n s p o r t a t i o n  and t imber  was 

needed for f u e l ,  f ences  and c a b i n s .  Also f a l l i n g  w i t h i n  t h e i r  pre-  

f e r e n c e s  were r ive rbo t tom l a n d s  w i t h  ad jacen t  h igher  t imbered l a n d s  

where homes could b e  b u i l t  on land high enough t o  be  s a f e  from f lood-  

ing .  P r a i r i e s  were  avoided by e a r l y  s e t t l e r s  due t o  t h e  l a c k  of 

t imber  and wa te r  and t h e  l a c k  of p r o t e c t i o n  from b i t t e r  w i n t e r  winds 

and p r a i r i e  f i r e s  d u r i n g  t h e  summer months. Also the sod was t h i c k ,  

tough and d i f f i c u l t  t o  plough w i t h  t h e  a g r i c u l t u r a l  implements then  

i n  use .  

I n  1805 Missour i  was d i v i d e d  i n t o  f i v e  d i s t r i c t s :  New Madrid, 

Cape Girardeau -- both  l a r g e l y  American -- S t e  Genevieve, S t .  Louis 

and S t .  Char les .  A t  t h a t  t ime t h e  combined popu la t ions  of t h e s e  f i v e  

d i s t r i c t s  was between 9,000 and 10,000 people ,  of whom a  m a j o r i t y  were 

American and over  15% were s l a v e s .  The Missouri t r a c t  was l o c a t e d  i n  

t h e  S t .  Char les  D i s t r i c t ,  which i n  1804 had a  popu la t ion  of about 1,500.  

On t h e  v a l u a t i o n  d a t e ,  most of t h e  people l i v i n g  i n  t h e  l a t t e r  d i s t r i c t  

l i v e d  i n  what is today S t .  Char les  County, s o u t h e a s t  of t h e  s u b j e c t  

l a n d s .  There were a  few s e t t l e r s  l i v i n g  i n  t h e  sou the rn  p a r t  of t h e  

t r a c t ,  and t h e r e  is evidence of land g r a n t s  and temporary s e t t l e m e n t s  

f a r t h e r  up t h e  M i s s i s s i p p i ,  e s p e c i a l l y  on t h e  S a l t  R ive r ,  b u t  no c l e a r  

evidence t h a t  any permanent s e t t l e m e n t s  had been made. 
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On t h e  v a l u a t i o n  d a t e  t h e  I l l ino i s -Wiscons in  t r a c t  was even more 

i s o l a t e d  and f a r t h e r  removed from e x i s t i n g  s e t t l e m e n t s  than  w a s  t h e  

Missouri  t r a c t .  Galena, e s t a b l i s h e d  a s  a t r a d i n g  p o s t  on t h e  Fever 

River i n  1819, was t h e  f i r s t  s e t t l e m e n t  w i t h i n  t h e  s u b j e c t  t r a c t  i n  

I l l i n o i s ,  I t  was n o t  u n t i l  a f t e r  t h e  Black Hawk War t h a t  t h e r e  

was any widespread knowledge of n o r t h e r n  I l l i n o i s  o r  any movement of 

s e t t l e r s  i n t o  t h e  r e g i o n ,  o t h e r  than t h e  miners who began a r r i v i n g  

i n  the e a r l y  1820's. Apparently t h e  f i r s t  s e t t l e m e n t s  w i t h i n  t h e  

s u b j e c t  lands  i n  Wisconsin were made i n  1824 by p r o s p e c t o r s  a t  

Hazel Green i n  p r e s e n t  Grant County and a t  New Diggins a t  p r e s e n t  

southwest L a f a y e t t e  County. I t  was n o t  u n t i l  t he  autumn of 

1833 t h a t  settlers i n  any numbers began t o  a r r i v e  i n  

Wisconsin. 

A prospect ive purchaser  of over  3,650,000 acres of l and  would 

hove been aware of t h e  s t a t e  of t h e  American economy i n  1805. 

He would have known t h a t  t h e  United S t a t e s  p r o f i t e d  g r e a t l y  from h e r  

r o l e  a s  a n e u t r a l  i n  t h e  European wars which broke o u t  i n  1792. The 

wars s t i m u l a t e d  European demand f o r  American e x p o r t s  and s h i p s  u n t i l  

the  peace of 1802 caused a drop i n  f o r e i g n  t r a d e  and a sharp d e c l i n e  
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i n  commodity p r i c e s -  However, i n  1803 the renewal  of h o s t i l i t i e s  a g a i n  

r e s u l t e d  i n  h i g h  p r i c e s  f o r  e x p o r t a b l e  s t a p l e s  and denand for American 

s h i p s .  These f a v o r a b l e  c o n d i t i o n s  were t o  c o n t i n u e  u n t i l  t h e  passage 

of t h e  Embargo Act i n  1807. 

On t h e  v a l u a t i o n  d a t e  t h e r e  were r e l a t i v e l y  f e w  banks i n  t h e  

Uni ted  S t a t e s  an? l i t t l e  money i n  c i r c u l a t i c n .  The money cent2rs  

were l o c a t e d  i n  l a r g ~  cities a l o n g  t h e  e a s t e r n  seaboa rd .  In  1805 t h e  

h i g h e s t  i n t e r e s t  r a te  t h e  government was paying  on i ts  l o a n s  was 6 

p e r c e n t .  However, b r o k e r s '  d i s c o u n t s  on good n o t e s  were around 9 t o  

12  p e r c e n t  i n  1810,and had been as high as 1 8  t o  24 p e r c e n t  d u r i n g  

p r e v i o u s  years .  Leading  banks  i n  t h e  Uni ted  S t a t e s ,  i n c l u d i n g  the 

Bank of the Uni ted  S t a t e s ,  p a i d  d i v i d e n d s  r ang ing  from 8 t o  10 percent 

d u r i n g  t h e  y e a r s  1800 t o  1810. 

However, i n  1805 the economy of the M i s s i s s i p p i  V a l l e y  was s t i l l -  

a b a r t e r  economy, which d i d  n o t  g i v e  way t o  z morc tn ry  economy u n t i l  

banks were e s t a b l i s h e d  a number of years a f t e r  t h e  v a l u a t i o n  d a t e .  

The p r o s p e c t i v e  p u r c h a s e r  would have realized settlers moving west 

had l i t t l e  ca sh  and would have  t o  pu rchase  l a n d  i n  s m a l l  parce ls ,  r e l y i n g  

h e a v i l y  on t h e  c r e d i t  sys tem.  The very s i z e  o f  t h e  s u b j e c t  t r a c t s  

would have  n e c e s s i t a t e d  t h e i r  b e i n g  marketed o v e r  a p e r i o d  o f  a t  l e a s t  

twenty t o  twenty-f i ve  y e a r s .  
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I t  is e v i d e n t  from the r e c o r d  t h a t  the cession lands, inhabited pr i -  

m a r i l y  by I n d i a n s ,  were raw, undeveloped and unsurveyed i n  1805. Although 

f e w  i s o l a t e d  s e t t l e r s  l i v e d  i n  t h e  s o u t h e r n  p a r t  of t h e  M i s s o u r i  t r a c t ,  

there is no clear evidence t h a t  any permanent  s e t t l e n e n t s  had 

been made. Communities i n  t h e  I l l i n o i s - W i s c o n s i n  t r a c t  were  a l s o  non- 

e x i s t e n t .  A s  of 1805 t h e r e  were  no p u b l i c  l a n d s  a v a i l a b l e  f o r  s a l e  

i n  e i t h e r  of t h e  s u b j e c t  t r a c t s .  The o n l y  p u b l i c  l a n d  o f f i c e s  open 

and s e l l i n g  l a n d  were l o c a t e d  i n  Ohio,  which was a  c o n s i d e r a b l e  d i s t a n c e  

from t h e  c e s s i o n  l a n d s .  During t h i s  p e r i o d  the s tatutory  pr ice  

f o r  government l a n d s  was $2.00 per a c r e  i n  minimum t r a c t s  o f  160 a c r e s .  

I f  p a i d  i n  cash ,  t h c  pr ice  was $1.64 p e r  acre.  A p u r c h a s e r  c o u l d  pay 

1/20 of t h e  pu rchase  p r i c e  a s  a minimum down payment w i t h  1 1 4  o f  t h e  

b a l a n c e  i n  40 d a y s .  The r ema in ing  b a l a n c e  of  t h e  p u r c h a s e  p r i c e  would 

be  pa id  1 / 4  i n  two y e a r s ,  1 / 4  i n  t h r e e  y e a r s  and t h e  f i n a l  1 / 4  within 

f o u r  y e a r s .  

Between 1787 and 1795,  s e v e r a l  l a r g e  t r a c t s  of p u b l i c  and s t a t e  

Land, l o c a t e d  i n  c e n t r a l  and w e s t e r n  New York and i n  Ohio ,  were  s o l d  

t o  i n d i v i d u a l  s p e c u l a t o r s  and l a n d  companies. The p r i c e s  p a i d  by 

t h e s e  companies s t e a d i l y  i n c r e a s e d  from approx ima te ly  $.08 o r  $.09 

p e r  acrc i n  1787 t o  $.40  p e r  a c r e  i n  1795. The l a s t  major  s p e c u l a t i v e  

pu rchase  of western l ands  was made i n  1795 when t h e  C o n n e c t i c u t  Land 

Company purchased  from t h e  S t a t e  of C o n n e c t i c u t  a b o u t  t h r e e  m i l l i o n  

acres of  l and  i n  t h e  Western Reserve a t  $.40 p e r  acre.  
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Evidence i n  t h e  record  i n d i c a t e s  t h e  r e s a l e  of some of t h e  above 

mentioned t r a c t s ,  l o c a t e d  i n  c e n t r a l  and western New York and i n  Ohio, 

i n  t h e  1790 's  and t h e  e a r l y  1800's. The land companies involved in the 

s a l e  and resale of t h e  l ands  w i t h i n  these t r a c t s  found no genuine market f o r  

t h e i r  product.  Much of the  land was i n a c c e s s i b l e  and t o o  d i s t a n t  from 

e x i s t i n g  s e t t l e m e n t s .  Because of a poor choice  of l ands ,  improper 

f i n a n c i n g ,  mismandgement, and i n  some cases  o u t r i g h t  f raud ,  some of 

t h e  l and  companies c o l l a ~ s e d .  As a r e s u l t  t h e r e  a rose  a popular  r e v u l s i o n  

a g a i n s t  land s p e c u l a t o r s .  

The Commission r e j e c t s  these s a l e s  and r e s a l e s  a s  n o t  comparable and 

of l i m i t e d  p r o b a t i v e  worth i n  e v a l u a t i n g  the  two Sac and Fox t r a c t s  as 

of 1805. Lands l o c a t e d  i n  New York were f a r  removed from market f a c t o r s  

t h a t  would have in f luenced  a prospec t ive  purchaser  of t h e  s u b j e c t  t r a c t s .  

I n  a d d i t i o n ,  l ands  o f f e r e d  f o r  p r f v a t e  sa le  in Ohio and New York were 

marketed under d i f f e r e n t  terms then p u b l i c  l ands .  Smaller  ac reages  than  

t h e  minumum 80 a c r e  p u b l i c  l and  t r a c t  could be  purchased a t  a p r i c e  

lower than t h e  $2.00 p e r  a c r e  s t a t u t o r y  government p r i c e  i n  1805. 

There is  a l s o  evidence i n  the  record of p r i v a t e  s a l e s  of f o r e i g n  

l and  g r a n t s  between 1803 and 1811 i n  t h e  S t .  Louis and S t .  Char les  

D i s t r i c t s  as w e l l  as i n  t h e  Missour i  t r a c t  and i t s  a d j a c e n t  a r e a .  However, 

t h e s e  s a l e s  do n o t  q u a l i f y  a s  comparable sales, f o r  they involved 

unsurveyed l and  of  much s m a l l e r  acreages  than the s u b j e c t  t r a c t .  Fur the t -  

more, t h e  machinery f o r  coilf irmation of t h e  f o r e i g n  l and  g r a n t s  by t h e  

United S t a t e s  was n o t  set up u n t i l  Congress passed t h e  Act of Karch 2 ,  1805 
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( 2  Stat .  324). 25 Ind. C1. Comm. 4 1 4 ,  4 2 5 .  This resulted i n  a 

s t a t e  of questionable land titles in upper Louisiana f o r  many years 

a f t e r  the  valuation date. 

The p l a i n t i f f s '  appraiser, P r o f e s s o r  R a l e i g h  Barlowe, Chairman 

o f  t h e  Department of Resource Development  a t  Mich igan  S t a t e  U n i v e r s i t y ,  

p r e p a r e d  a n  a p p r a i s a l  r e p o r t  and t e s t i f i e d  a t  t h e  h e a r i n g  o n  v a l u e .  

The p l a i n t i f f s  a l s o  i n t r o d u c e d  t h r e e  o t h e r  r epo r t s  p r e p a r e d  by e x p e r t s  

w h o  tcstificd at t h e  h e a r i n g .  They were C. L .  S c r i v n e r ,  A s s o c i a t e  

Profcssor  of S o i l s  a t  t h e  U n i v e r s i t y  of M i s s o u r i ;  D r .  A .  J .  Beave r ,  

A s s i s t a n t  P r o f e s s o r  of Plant and E a r t h  S c i e n c e  a t  W i s c o n s i n  S t a t e  

U n i v e r s i t y  a t  R i v e r  F a l l s ;  and Harris  A .  Palmer, A s s o c i a t e  P r o f e s s o r  

of GPology a t  Wiscons in  S t a t e  U n i v e r s i t y  a t  Platteville. M r .  W a l t e r  

R .  Kuehnle, a r e a l  e s t a t e  a p p r a i s e r  and c o n s u l t a n t  i n  Chicago, p re -  

p a r e d  the d e f e n d a n t ' s  a p p r a i s a l  r e p o r t  and t e s t i f i e d  a t  t h e  h e a r i n g .  

P rofcssor  Rarlowe, who g a v e  s e p a r a t e  t r e a t m e n t  t o  t h e  v a l u e  o f  

l e a d  dcpos  i ts i n  t h e  I l l i n o i s - W i s c o n s i n  t r a c t ,  conc luded  t h a t  on t h e  

r ~ s s i o n  d a t e  tile M i s s o u r i  t r a c t  had a v a l u e  of $1.25 t o  $1.50 p e r  a c r e  

and the I l l i n o i s - W i s c o n s i n  t r a c t  had  3 v a l u e  o f  $2 .25  t o  $2.50 p e r  

ac re ,  i t~c luc! ing  an enhancement  f o r  t h e  lead d e p o s i t s  o f  no  less t h a n  

$1.00 p e r  acre.  A f t e r  d e d u c t i n g  $.03 1/? p e r  a c r e  f o r  s u r v e y i n s  c o s t s  

i n  b o t h  t r a c t s ,  P r o f e s s o r  Barlowe v a l u e d  the  M i s s o u r i  tract a t  
2/ 

$l,q9l,OSO. 14 t o  $2,400,731.24- and t h e  I l l i n o i s - W i s c o n s i n  t r a c t  a t  

2/ P r o f e s s o r  ~ a r l o w e ' s  r a n g e  o f  v a l u e s  was b a s e d  o n  t h e  g ross  a c r e a g e ,  - 
n o t  t h e  n e t  acreage of 1 , 6 3 5 , 7 2 4 . 3 9  a c r e s  determined by the Commission. 
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$4,458,130.50 to $4,961,305.50.  The p l a i n t i f f s  partially adopted the ir  

appraiser's values, for they asked the Coxmission to find that the 

Missouri tract  had a f a i r  market value of $1.50 per acre; t h a t  the 

exclusion of the Spanish land grant areas (211,275.61 a c r e s )  from the 

Missouri tract  would r e s u l t  i n  a value for  the remainder of the tract  

of not less t han  $1.44 per acre; that the presence of mineral depos i t s  

in the Illinois-Wisconsin tract enhanced the nwrket value of those 

l a n d s  by not less than $1.50 per  acre; and that the  t o t a l  value cf 

the Illinois-Wisconsin tract was $3.00 per acre.  The p l a i n t i f f s  con- 

tend the  cons iderat ion  of $20,000.00 pa id  by the United States  f o r  

t h e  cess ion  lands is  unconscionable under the provisions of the 

Indian Claims Commission Act,  and they asked the Commission t o  enter 
3/ - 

a final judgment of $8,253,312.72,  

The defendant's appraiser concluded that the average per acre value 

for the Missouri tract was $0.20 1 / 2 ;  that for  t h e  I l l i n o i s  tract  sou th  

o f  the  lead region was $0.17; and that  for the Illinois-Wisconsin lead region 

was $0 .21 ,  which included S0.10 per acre for enhancement a t t r i b u t a b l e  

t o  the lead ore potent ia l .  The defendant adopted i ~ s  appraiser's 

3/  This amount includes a deduction of $.03 1/2 per acre for surveying - 
c o s t s .  



conclusions  on va lue  and asked the Commission to value the cession 
4 /  

l a n d s  a t  $722,000.00 based on the  fo l lowing  d i v i s i o n s  : $337,000- 

f o r  t h e  Missouri t r a c t ,  $165,000 for the I l l i n o i s  p o r t i o n  sou th  of t h e  

lead reg ion ,  and $220,000 f o r  the l e a d  region.  The defendant  asked 

t h e  Commission to make an award of $702,000, r e s u l t i n g  from the inade-  

quacy  of t h e  c o n s i d e r a t i o n  of $20,000 p a i d  by t h e  United S t a t e s  under t h e  

t r ea ty  of cess ion ,  and subject t o  o f f s e t s  t h a t  may have accrued s i n c e  

J u n e  30, 1960 ,  

The presence of l ead  i n  t h e  Upper M i s s i s s i p p i  R iver  Va l ley  had 

f i r s t  been reported i n  t h e  l a t ter  p a r t  of the  seven teen th  cen tury .  I n  

1805, lead mining was c a r r i e d  on by t h e  Ind ians  who occupied the region 

and by J u l i a n  Dubuque. Dubuque employed Ind ians  i n  h i s  mining 

and p rospec t ing  a c t i v i t i e s ,  as w e l l  as some Canadians and h a l f b r e e d s .  

While Dubuque's principal  mines were on t h e  w e s t  side of the M i s s i s s i p p i ,  

some mining and p r o s p e c t i n g  were conducted on t h e  east s i d e  w i t h i n  the 

I l l inois-Wisconsin  t r a c t .  Mining o p e r a t i o n s  were l i m i t e d  t o  sha l low 

d e p o s i t s  located i n  upper c r e v i c e s  and c r e v i c e  openings of t h e  ga lena  

dolomite  Formation. Loose chunks of the  l e a d  ore would also be  found 

on or s l i g h t l y  below the  s u r f a c e  of the  s o i l .  

4 /  In  h i s  appra isa l  r e p o r t  M r .  Kuehnle valued the Missouri t r a c t  a t  - 
$270,000 based on t h e  mistaken assumption t h a t  t h e  tract con ta ined  
1,403,430 acres. The defendant  made the necessa ry  ac reage  adjus tment  
and rounded o f f  i t s  c a l c u l a t i o n  of $336,470.28 t o  $337,000.00. 
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I n  1805, ~ u b u q u e ' s  l e a d  product ion was es t imated  t o  be from 20,000 

to 40,000 pounds of l e a d  ore a year. However, f o r  this per iod  a c c u r a t e  

product ion records  f o r  t he  Upper M i s s i s s i p p i  ?l ining D i s t r i c t  are not 

a v a i l a b l e .  The f i g u r e s  a r e  mere es t imates .  Ir'hite miners d i d  n c t  

begin  active prospec t ing  and mining i n  t h e  s u b j e c t  tract u n t i l  the early 

1820's. 

In  eval int ing t h e  iead d e p o s l t s  , the p l a i n t i f  is1 appra iser  u t l  lized 

t h e  income c a p i t a l i z a t i o n  and t h e  r o y a l t y  m e t h ~ d s ,  a long wi th  i l l u s t r a t i v e  

c a l c u l a t i o n s  t h a t  were in tended  to i n d i c a t e  t h e  genera l  range of values 

by which the  s u b j e c t  t r a c t  was enhanced by i ead  d e p o s i t s .  It was h i s  

conclusion t he  l e a d  d e p o s i t s  enhanced t h e  value of t h e  t r a c t  by no less  

than  $1.00 p e r  a c r e  i n  1805. However, t h e  p l a i n t i f f s  have asked f o r  

an  enhancement of $1.50 p e r  ac re .  

The income c a p i t a l i z a t i o n  approach is a modern a p p r a i s a l  t o o l  

t h a t  had n o t  been developed on the  v a l u a t i o n  da te .  This approach 

r e q u i r e s  mathematical  calculations not ava i l a t l c  c d  the ord inary  man of 

1805. I n  c o n t r a d i s t i n c t i o n ,  the  r o y a l t y  approach was i n  u s e  on t h e  

v a l u a t i o n  d a t e ,  b u t  i t ,  l i k e  t h e  income c a p i t a l i z a t i o n  approach, r e q t ~ i r e ~ l  

in fo rmat ion  t h a t  was not  a v a i l a b l e  on the  v a l u a t i o n  d a t e .  An i n t e g r a l  

p a r t  of bo th  a p p r a i s a l  methods was t h e  use of a n t i c i p a t e d  annual 

product ion figures which were nonex is ten t  a s  of 18Q5. Professor  ~arlowe 

used Owen's es t imated  product ion p o t e n t i a l  a t  t he  t h e  of his survey i n  1839, 
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h i s  l a t e r  r e p o r t  of a c t u a l  p r o d u c t i o n  i n  1839, as well as the average 

annua l  p r o d u c t i o n  f i g u r e s  as calculated by Professor P a l m e r  i n  h i s  r e p o r t  

fo r  t h e  years 1825-1849. This h i n d s i g h t  in fo rmat ion  i n  both 

appra i sa l  approaches  is too f a r  removed from the v a l u a t i o n  d a t e  t o  b e  

c o n s i d e r e d  p roba t ive  e v i d e n c e .  

The defendant's appraiser ana lyzed  t h e  pre-1805 development of  

Dubuqtie's mincs i n  Iowa and t h e  October 20 ,  1804 ,  s a l e  o f  two- th i rds  

o f  t h c  Duhilqui. gr : int  f o r  approx ima te ly  $0.18 an  ac re .  H e  a l s o  e s t i -  

m;ltcd the to the  f a i r  market  v a l u e  of t h e  800,000-acre s o u t h -  

c n s t f r n  Missouri Lcac! Region t o  b e  approximate ly  $0.15 an  a c r e .  Because 

t h r .  uppcBr M i s s i s s i p p i  lead lands i n  t h e  s u b j e c t  t r a c t  we re  remote  and 

unrlcvclopcd 3s of Janua ry  2 5 ,  1805, the defendant's appraiser e s t i m a t e d  

t h e  enl~nncemcnt o f  t h e  subject lands i n  t h e  lead r e g i o n  t o  be t w o - t h i r d s  

of t h a t  estimated f o r  t h e  s o u t h e a s t e r n  Missour i  Lead Region,  o r  $0.10 

a n  nc rc .  T h e  defendant adop ted  its appraiserls c o n c l u s i o n  and u r g e s  

t I 1 t 3  Cornmi s s  i o n  to so f i n d  . 
A t  the time of v a l u a t i o n  t h e r e  w a s  no market f o r  t h e  s a l e  of l e a d  

l a n d s  i n  t i l t .  Upper  M i s s i s s i p p i  ? f i n i n g  D i s t r i c t .  T h e r e  is no e v i d e n c e  that 

t l~i .  s.llc o t  two-tl~irds of t h e  Dubuque g r a n t  f o r  $0.18 an acre  was indeed 

n hona-f i d e ,  a rms - l eng th  t ransac t  ion. 

The drfcndant's appraiser a r r i v e d  a t  t h e  enhancement value of $0.15 

Per acre f o r  t h e  s o u t h e a s t e r n  Missouri Lead Region by calculating t h e  



1805 royalty value of lezd deposits, agai:~ based on estimated lead 

production for future p e r i o d s .  The e n h m c e ~ e c t  value is an estimate 

only, and becomes of even less value when used as a b a s i s  for the 

snhancement of the lead deposits ir. the Iliinois-Wisconsin tract .  The 

reduction i n  value applied t o  the latter tract i s  no more than conjecture. 

In  16C5, there was no market for the sale of lcad lands in the  

Upper Xississi2pi Mirling District and tne lead lan(c;s i n  the  s~tbjc'ct 

tract were unCeve2oped znd unsurveyed. A prospective purchaser would not 

have known t h e  e x t e n t  o r  r i chness  of the d e p o s i t s ,  except for those noted 

by early explorers. There had been no bona fide sales of any s ign i f i cant  

mining properties in the West. The experience of the  eastern states 

offered little help because no similar bodies of ore had been found 

there. 

Productive mininj of tne lead lands did not begin  for a p p r o x h a t e l y  

twenty years ~f ter the valuation date. In 1805,  a kriowledgeable estimate 

of tile ;:;tcr-t cf rhe  l<:ad cle9osit.s snd  of ~ i ; e  a:?i.La~ prodilction could not 

have been made, nor were any production costs available .  Therefore, w e  

are unable to  value the l e a d  deposits separately.  tlowcver, the airwral 

deposits were a maxter of comnon knowledge in 1805 and have been 

considered by the Commission as a plus factor in the valuation process. 

Comparable I ~ r ~ d  sales in an active 1 m d  nzrkrt W C . . J ~ ~  have beer, the 

"best evidence" in the   omm mission's d e t e r n i n a t i o ~  of Zhe 1805 fair narket 

value of the Sac and Fox lands. In the absence of such evidence we have 
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considered where p o s s i b l e  those factors which t h e  Cour t  of  Claims 

cnumernted i n  United S t a t e s  v. Emigrant Kew York Indians ,  177 Ct. C1. 

263,  255 (1966): 

(a) t h e  prevailing economic s i t u a t i o n  and t h e  condition 
o f  the money market; (b )  t h e  popula t ion  l eve l  and 
p h y s i c a l  developnent of t h e  area, along with its general 
desirability to prospective settlers; (c) r e l a t i v e  ease 
of  a c c e s s i b i l i t y  to t h e  area; (d) the effect of t h e  
ex i s tence  of more suitable and marketable land i n  o t h e r  
areas; (e) t h e  prices p a i d  f o r  l and  in more s e t t l ed  
areas; ( f )  the  prevailing climate within the claimed 
area;  ( g )  the  e x i s t e n c e ,  loca t ion ,  and extent of timber 
land within the tract. 

In applying the above c r i t e r i a ,  t h e  Commission b e l i e v e s  the values 

proposcd by t h e  pa r t i e s  do n o t  r e p r e s e n t  a r e a l i s t i c  assessment of the 

1805 fair market value of the Sac and Fox l a n d s .  We disagree w i t h  the 

p l a i n t i f f s '  position that t h e  Missouri t r a c t  s h o u l d  b e  valued a t  $1.44 

per acre and that the Illinois-Wisconsin t r a c t  should be valued a t  

$3.00 per acre ,  i n c l u d i n g  an  enhancement  va lue  of $1.50 per acre f o r  the 

l e a d  deposits. In our judgment t h e  p l a i n t i f f s '  proposed 1805 v a l u e s  

are unrealistically h i g h .  We believe their values were based on 

c o n d i t i o n s  which d i d  no t  actually exist in 1805 and h i n d s i g h t  was too  

h e a v i l y  re l i e d  upon. 

On t h e  o t h e r  hand t he  defendant has urged the Commission t o  f i n d  

a11 average per acre v a l u e  of $0.20 1 1 2  f o r  t h e  X i s s u u r i  t r a c t ,  50.17 

for the Illinois t r a c t  south of t h e  lead region, and $ 0 . 2 1  f o r  t h e  

:it.lc t o  t he  i f a d  ore potential. However, we believe the  

dcLendant's proposed v a l u e s  are too conservative. 
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M r .  Kuehnle, defendant's  a p p r a i s e r ,  c l a s s i f i e d  the subject lands 

in terms of p r e f e r e n c e s  of grantees of early Span i sh  land grants made 

from among various lznd types, of which 133 G : t e  made i n  tlle Missour i  

t r a c t ,  166 e a r l y  land grants i n  S t .  Char les  County, 33 resales of lands 

in t h e  S t .  Char les  County grants  and a l l  of t h e  government l a n d  sales 

i n  the  s u b j e c t  area from 1818 o r  1830. He projected a probable  annua l  

rate of resale st r e t a i l ,  and d e r i v e d  therefrcm 3 ?rrthatlle holdtnp, 

pe r iod  dur ing  whizh J p r o s p e c t i v e  purchaser o f  the  subject lands would 

a t t empt  t o  se l l  parcels at retai l .  On t h e  basis of t h c  foregoing, 

M r .  Kuehnle p ro jec teC a r e t a i l  price p e r  acre, and from that he 

e s t i m a t e d  t h e  purchase  p r i ce  upon which a f u l l y  informed and w i l l i n g  

purchaser  and a fully in fo rned  and w i l l i n g  s e l l e r  would have agreed. 

The d e f e n d a n t ' s  l and  c l a s s i f i c a t i o n  system is based  on a sys tem 

of purpor ted  s e t t l e r  p re fe rence  f o r  various l a n d  types .  However, t h e  

fact is that set t lers  i n i t i a l l y  chose l ands  t h a t  were most readily acces- 

s i b l e  t o  r l v e r  t r a r 4 s p u r t a t i o n  and la te r  s e t t l e d  on lands t h a t  were 

l o c a t e d  a t  g r e a t e r  d i s t a n c e s  from water t r a ~ s p o r t a t i o n .  If d e f e n d a n t ' s  

land classification is giver, cr~der~ce, then many e a r l y  s e t t l e r s  a c t u a l l y  

chose lands with poor drainage and swamps that  were subject t o  frequent 

inunda t ion .  That a se t t l e r  would select such lands for their inherent 

q u a l i t y  con t ravenes  the f a c t  t h a t  settler:; mvir' i :  vest- mre concerned 

p r i m a r i l y  w i t h  e a s y  access and t h e  presence of c i n k r ,  Preference for 

various l a n d  types  developed much later as i t  became apparent t h a t  pra ir i e  



soils vere fert i le  and productive a d  as agricultural implements f~ 

tilling the tough prairie sod became available. 

The 1805 statutory price for government lands vas the start ing 

po int  in the Comlssion~s valuation process. The credit price w a s  

$2.00 per acre in minimum tracts of 160 acres; or, if paid in cash, th9 

price was $1.64 per acre. It follows that i n  1805 the  Sac and POX 

tracts could not  have sold for more than government lands, because tho 

former lands vere s e l l i ~ g  in competition with the l a t t e r .  We then 

considered the positive and negacive aspects of the two traeta.  

As of January 2 5 ,  1805, the Missouri tract was raw, unimproved 

land which had not been settled. The fac t  that the subject tract had 

not been surveyed until 1816-1818 indicates a lack of demand in 1805 

for lands north of the Missouri River. Contemporaneously, there were 

many thousands of acres of nearby public lands on the market in Ohio 

as vell 38 addi t ional  p u b l i c ,  s t a t e ,  and private lands in Kentucky, 

Massachusetts  and X e u  York. Iheselands vere a l l  situated c loser  t o  

existing new settlements and well-established urban areas. Remotenerr, 

lack of demand, re la t ive  inacceasibility,and the very size of the 

tract would have necessitated i ts  being marketed, consistent with its 

highest  and b e s t  use, over a period of a t  least twenty to twenty-five 

years. This would have involved necessary surveying, management and 

selling costs.  

On t h e  o t h e r  hand, the  fertile s o i l  and good cllmate in the Hiss 

tract were conducive to agricultural  pursuits.  There vas a good water 
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supply and an adequate  amount of t imber loca ted  a long numerous streams 

throughout the  t r a c t .  Although the  l ands  were n o t  s e t t l e d  on the 

v a l u a t i o n  d a t e ,  i t  was favorably located f o r  future s e t t l e m e n t  with 

t h e  M i s s i s s i p p i  River as i t s  e a s t e r n  boundary. 

On t h e  1805 v a l u a t i o n  d a t e  the  I l l inois-Wisconsin  t rac t  was also 

raw, unimproved,and u n s e t t l e d  l and  occupied by unf r i end ly  Indians and a 

few t r a d e r s .  Settlements were a l l  l o c a t e d  well t o  t h e  sou th  and east 

of t he  s u b j e c t  t racc  i n  sou thern  I l l i n o i s  and lcdiana.  The primary 

r o u t e s  of s e t t l e m e n t  t o  the West were a long the Ohio River and its 

t r i b u t a r i e s  and nor th  on t h e  M i s s i s s i p p i ,  and i t  was c l e a r  t h a t  it 

would be many years before  t h e  tide of immigration reached the s u b j e c t  

lands .  Competit ive lands ,  more convenient t o  then e x i s t i n g  popula t ion  

c e n t e r s ,  were a v a i l a b l e  i n  the e a s t e r n  p a r t  of the  country. The p u b l i c  

l a n d s  i n  I l l i n o i s  and Indiana had y e t  t o  be o f f e r e d  f o r  s a l e .  As a 

r e s u l t  t h e  demand f o r  t h i s  t r a c t  would not  material ize for many years .  

The  f a c t  t h a t  the nonmineral l and  i n  t h e  s u b j e c t  t ract  was n o t  surveyed 

u n t i l  t h e  1820's i s  i n d i c a t i v e  of a l a c k  of demand i n  1805. As was t h e  

c a s e  w i t h  t h e  Missouri  t r a c t ,  a prospectjve purchzser  would have expected 

a long ho ld ing  per iod  wi th  various expenses invclved. 

One p l u s  fac tor  fo r  t h e  I l l inois-Wisconsin  tract was i t s  s u i t a b i l i t y  

f o r  farming due t o  the  fertile scil ar'd continentai clfmite. hinther  

f a v o r a b l e  aspect was the presence of l e a d  depocit t ; .  '4:ile i n  1805 t h e  

l and  had no t  been surveyed and the exact l o c a t i o n  and q u a n t i t y  of t h e  

d e p o s i t s  were n o t  known, t h e  presence of l ead  i n  t h e  Upper Kississippi 
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Mining District had been reported for many years prior to 1805. I t w u  

also knovn that some mines in the general vicinity of Galena were befag 

vorked by Indians. 

In sum, a prospective purchaser i n  1505 would have knwn he was 

a c q u i r i n g  two large  noncont iguous t r a c t s  of raw, undeveloped, relatively 

inaccessible l n n d  of over  3,650,000 acres ,  whose h ighes t  and best  use, 

w i t h  t h e  exeeptioc of t h e  l e a d  lands in the Illinois-Wisconsin tract, 

would have been subsistence farming, and thus  would have required sub- 

d i v i s i o n  into small parcels. 

Based on these cnumcrated f e t o r s  and a l l  the evidence in the recud 

t h e  Commission h a s  determined t h a t  on January 2 5 ,  1805,  the 1,638,724.39 

acres i n  the  ! f i s s cur i  tract  had a f a i r  market value of $983,235, or 

approximately $0.60 p,!r acre, and thc 2,012,700 acre Illinois-'rliscohsfn 

t r a c t  had a fair rrarket va lue  of $1,006,350, o r  $0.50 per acre. h e  

combined value of t h e  Sac  and  F o x  t r a c t s  was $ 1 , 9 8 9 , 5 8 5 .  

Under A r t i c l e  3 o f  thr 1805 trcaty ,che  plaintiffs were guaranteed 

a perpetual nnnuitv of $1,000 f o r  the cession of the subject tracts, 

By v i r t g e  of t h e  Act  of A p r i l  4 .  1910, 36 S t a t .  269,  389, t h i s  annuity 

was commuted for S20,000,uhich is the  consideration paid by t h e  United 

States for t h e  ceded l a n d s .  The payment of $20,000 for lands worth 

$1,981,885 constitutes t h e  payment of an unconscionable consideration by 

thc defendant under Section 2 of our a c t .  

The defendant has asserted no claim in this case for gratuitous 

offsets accruing subsequent to June 30, 1960. A l l  gratuitous expehdltura 

prior t o  June 30, 1960, have already been settled far $35,000 and offset 
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a g a i n s t  the award made to the plaintiffs in Docket 138, Iowa Tribe 

v- United S t a t e s ,  Dockets 11-A and l38 ,  1 5  I n d .  1 Comn. 42 (1965). 

A s  additional compensation for the l a n d s  ceded under the 1805 treaty, 

t h e  p l a i n t i f f s  are e n t i t l e d  t o  a f i n a l  award a g a i n s t  the defennant  in t h e  

sum of $1,969,5E5. 

3 L L C .  c- 
c e ,  Conmissioner 

Concurring: 


