
34 Ind. C1. Corn. 14 

BEFORE THE INDIAN CLAIMS COMMISSION 

M A U H  INDIAN TRIBE,  1 

P l a i n t i f f ,  1 

v.  1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant .  1 

Docket No. 60-A 

Decided:  ?lay 1, 197A 

Appearances : 

Alv in  J .  Z i o n t z ,  A t to rney  f o r  t h e  
P l a i n t i f f .  

Xarv Ellen A. Brown, w i t h  whom was 
A s s i s t a n t  A t t o r n e y  General Wallace H. 
Johnson,  A t t o r n e y s  f o r  t h e  Defendant .  

O P I N I O N  ON PLAINTIFF'S MOTION TO AMEND THE PETITION, 
FOR CLARIFICATIQN OK REHEARING, AND TO REOPEN THE 

RECORD FOR ADDITIONAL EV IDEKCC 

Yarborough, Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

On !lay 21 ,  1973,  p l a i n t i f f  f i l e d  t h r e e  r e l a t e d  mot ions ,  namely -- 
" P e t i t i o n e r ' s  ,?mended ?lot ion Far  Leave To Amend P e t i t i o n  For t am ages ," 

" P e t i t i o n e r ' s  Motion To C l a r i f y  O r  I n  The A l t e r n a t i v e  For ~ e h e a r i n ~ , "  

and " P l a i n t i f f ' s  Motion To Reopen Record For ~ d d i  t i o n a l  Evidence. " 

and a u t h o r i t i e s  i n  s u p p o r t  t h e r e o f .  On June  6 ,  1973,  t h e  d e f e n d a n t  f i l e d  

a s i n g l e  r e s p o n s e  oppos ing  t h e  g r a n t i n g  o f  a l l  t h r e e  mot ions .  

These t h r c e  mot ions  have  been  f i l e d  by t h e  p l a i n t i f f  as a r e s u l t  

of t h e  Comxnission's A p r i l  30, 1973, d e c i s i o n  denying  p l a i n t i f f  ' S  p r i o r  
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1/ - 
motion f o r  l e a v e  to  amend i ts  petition. The p l a i n t i f f  had contended,  

as i t  does  now, t h a t  a t  t h e  t i m e  o f  the 1855 Makah t r e a t y  n e g o t i a t i o n s ,  

and i n  r e sponse  t o  t h e  Makah T r i b e ' s  w i l l i n g n e s s  t o  cede  i t s  land t o  t h e  

United Sta tes ,  Governor S tevens ,  t h e  p r i n c i p a l  t r e a t y  n e g o t i a t o r ,  

. . . gave t h e  I n d i a n s  d i r e c t  a s s u r a n c e  t h a t  t h e  Uni ted  
S t a t e s  would g u a r a n t e e  and s u p p o r t  t h e i r  r i g h t  t o  m a i n t a i n  
a f i s h e r y  and would f u r n i s h  them w i t h  f i s h i n g  a p p a r a t u s ,  
i n c l u d i n g  whal ing  a p p a r a t u s ,  b a r r e l s  i n  which t o  p u t  whale 
o i l ,  k e t t l e s  t o  t r y  i t  o u t ,  and l i n e s  and implements  f o r  
f i s h i n g .  L/ 

While  t h i s  a l l eged  o r a l  promise was n o t  i n c o r p o r a t e d  i n t o  t h e  

1855 T r e a t y  i n  s o  many words , the  p l a i n t i f f  i n s i s t s  t h a t  i t  was indeed 

p a r t  of  t h e  c o n s i d e r a t i o n  t h a t  moved t h e  Makah T r i b e  t o  cede i ts  a b o r i g i n a l  

l a n d s  t o  t h e  United S t a t e s .  As a  r e s u l t  of t h e  d e f e n d a n t ' s  f a i l u r e  t o  

per form as promised above,  t h e  p l a i n t i f f  a l l e g e s  a d d i t i o n a l  damages i n  t h e  

sum of  $2,100,000. I n  denying p l a i n t i f f ' s  motion t h e  Commission l i m i t e d  

t h e  remaining issues a t  this j u n c t u r e  of  t h e  case t o  

"(1) The amount of c o n s i d e r a t i o n  promised by the  
United S t a t e s  f o r  t h e  t r e a t y  cession, 

(2 )  The  amount of c o n s i d e r a t i o n  which can be 
cons ide red  t o  have been d e l i v e r e d  t o  t h e  
p l a i n t i f f s ,  and 

(3 )  Whether such c o n s i d e r a t i o n  f o r  t h e i r  l a n d s  
was unconscionable .  " 

11 30 Ind .  C1. Comm. 220. - 
2 /  Page 2 ,  P l a i n t i f E t s  "Notion For Leave t o  Amend P e t i t i o n  For ~ a m a g e s " .  - 
3 30 Ind. C1. Comm. 2 2 0 ,  231. - 



A t  t h e  same time we also s t a t e d  t h a t  

P l a i n t i f f  may c o n s i d e r  t h e  p e t i t i o n  amended t o  s u p p o r t  h i s  
i s s u e s  r e l a t i n g  t o  t he  promise of f i s h i n g  g e a r  and o t h e r  
equipment at  t h e  t r e a t y  n e g o t i a t i o n s ,  as r e l a t e d  t o  t h e  
adequacy of c o n s i d e r a t i o n  f o r  t h e  v a l u e  of t h e  l and  c e d e d . /  

Except  f o r  d e l e t i n g  s e v e r a l  superfluous items and making a f e w  

grammatical  changes ,  t h e  p l a i n t i f f ' s  amended motion t o  amend t h e  

p e t i t i o n  is  s u b s t a n t i a l l y  i d e n t i c a l  w i t h  i t s  p r i o r  motion t o  amend which 

we denied  l a s t  A p r i l  30th .  The de fendan t  has  chal lenged the g r a n t i n g  

of t h e  p l a i n t i f f ' s  p r e s e n t  amended motion t o  amend on grounds t h a t  

p l a i n t i f f ' s  c l a i m  f o r  damages r e s u l t i n g  from an a l l e g e d  b reach  of a n  

o r a l  promise on p a r t  of  the United  S t a t e s  t o  supply  t h e  Makah I n d i a n s  

with f i s h i n g  gear and o t h e r  equipment i s  e i t h e r  r e s  j u d i c a t a  as a 
5 / - 

r e s u l t  of  our  e a r l i e r  d e c i s i o n  i n  Docket 60, o r  is a new claim b a r r e d  

by S e c t i o n  1 2  of the I n d i a n  Claims Commission Act ,  25 U.S.C. 70(k). 

A f t e r  due  c o n s i d e r a t i o n  t h e  Commission is  of t h e  op in ion  t h a t  w e  

should  have g r a n t e d  p l a i n t i f f ' s  p r i o r  motion t o  amend t h e  p e t i t i o n  i n  our  

A p r i l  30, 1973,  d e c i s i o n ,  and t h a t  p l a i n t i f f ' s  i n s t a n t  c l a i m  for breach o f  an 

o r a l  promise i s  n e i t h e r  res j u d i c a t a  nor  a  new c la im t h a t  is b a r r e d  

under t h e  l i m i t a t i o n s  imposed i n  Sec t ion  1 2  of t h e  Ind ian  Claims Commission 

A c t .  

In our A p r i l  30 th  d e c i s i o n ,  t h e  Commission e x t e n s i v e l y  d e t a i l e d  

t h e  h i s t o r y  and development of  t h e  Makah l i t i g a t i o n  s i n c e  t h e  

41 I d . ,  p .  230. - 
5 /  7 Ind. C1. Comm. 477 (1959). - 
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f i l i n g  of t h e  original p e t i t i o n .  We po in ted  o u t  t h a t  e a r l y  i n  t h e  

proceedings an o r d e r l y  d i s p o s i t i o n  of t h e  p l a i n t i f f ' s  c l a ims  d i c t a t e d  

a ref inement  of t h e  p lead ings .  In  l i n e  wi th  a s t i p u l a t i o n  between t h e  

p a r t i e s ,  t h e  Commission o rde red  t h a t  a l l  those  a l l e g a t i o n s  charg ing  

v i o l a t i o n s  or "breaches" of t h e  p l a i n t i f f ' s  r e s e r v e d  f i s h i n g  r i g h t s  

under A r t i c l e  4 of t h e  1855 T r e a t y  would be incorpora ted  i n  an amended 

p e t i t i o n  and refiled as a s i n g l e  cause  of a c t i o n  i n  Docket 60. P l a i n t i f f ' s  

o t h e r  cailse of a c t i o n ,  which was r e a d i l y  i d e n t i f i e d  and d e s c r i b e d  by 

counsel 3s I t .  . . t h e  u s u a l  and customary c la im f o r  inadequa te  compensation 
6 /  

11- fo r  lands  taken,  was f i l e d  under a new p e t i t i o n  a s  Docket 60-A. 

Following a f u l l  h e a r i n g  and b r i e f i n g  by t h e  pa r t i e s ,  t h e  Commission on 

A p r i l  15, 1959,  i s s u e d  i ts f i n d i n g s  of f a c t ,  op in ion ,  and f i n a l  o r d e r  

d i smiss ing  t h e  p l a i n t i f f ' s  p e t i t i o n  i n  Docket 60.  P l a i n t i f f ' s  subsequent  
7 1  - 

appeal of our  d e c i s i o n  t o  t h e  Cour t  of Claims was unsuccess fu l .  

D e s p i t e  what t h e  defendant  contends  was a f i n a l  a d j u d i c a t i o n  i n  

Docket 60 of all i s s u e s  r e l a t i v e  t o  v i o l a t i o n s  o r  "breaches" of Makah 

reserved fishing r i g h t s ,  t h e  p l a i n t i f f  i n s i s t s ,  as i t  d i d  i n  i t s  p rev ious  

motion t o  amend, t h a t  t h e  Commission c l e a r l y  rese rved  f o r  future 

c o n s i d e r a t i o n  t h e  d i s t i n c t  cause  of a c t i o n  founded upon the Government's 

a l legedly  broken promise t o  f u r n i s h  a i d  and s u p p o r t  f o r  the Flakah f i s h e r i e s .  

61 P. 17 -- T r a n s c r i p t  of Proceedings  Eefore The Ind ian  Claims Couxnission, - 
June 2 2 ,  1955. 

7/ 151 C t .  C 1 .  701 (1960), c e r t .  denied, 365 U.S.  879 (1961).  - 
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~ c t o r d i n g  t o  t h e  p l a i n t i f f ,  t h e  e x c i s i o n  of t h i s  p a r t i c u l a r  f i s h i n g  

c l a i m  from t h e  o v e r a l l  f i s h i n g  r i g h t s  claim t h a t  was t r i e d  i n  Docket 60 

was acconp l i shed  by means of  the fo l lowing  f o o t n o t e  which i s  found i n  

o u r  1959 o p i n i o n  a t  7 Ind.  C1. Corn. 4 7 7 ,  524: 

Con t ra ry  t o  t h e  pos i . t ion  taken by t h e  p e t i t i o n e r  
t r i b e ,  t h e  Commission is  of  t h e  op in ion  t h a t  G R ~  q u e s t i o n  
i n v o l v i n g  a b reach  of a promise by the United S t a t e s  t o  s u p p l y  
p e r i o d i c a l l y  t o  t h e  Makah Tribe new f i s h i n g  gea r  and 
o t h e r  equipment is s t r i c t l y  c o l l a t e r a l  t o  s e t t l i n g  t h e  
p r e s e n t  c o n t r o v e r s y  of  t h e  e x t e n t  of p e t i t i c n e r ' s  f i s h i n g  
r i g h t s  under A r t i c l e  IV of t h e  1855 Mrrkah Trea ty ;  and ,  
a s  such  n igh t  be  c o n s i d e r e d ,  i f  a t  a l l ,  as one of t h e  
i s s t i e s  in Docket 60A r e l a t i v e  t o  adequacy of  t h e  
c o n s i d e r a t i o n  p a i d  f o r  t h e  Makah l and  c e s s i o n  under t h a t  
T r e a t y .  

We t h i n k  the p l a i n t i f f ' s  view is  t h e  c o r r e c t  one. I t  cou ld  be  

argued t h a t  t h e  Commission on i t s  oxn motion a x c n d e d  t h c  p e t i t i o n  h e r e i n  

by i n c l u d i n g  t h e  above quoted  f o o t n o t e  i n  i t s  o p i n i o n  i n  Docket 60, 

r e s e r v i n g  t h e  c o n t e s t e d  i s s u e  t o  t h i s  docket .  I n  any  e v m t ,  i t  was a 

c l e a r  i n v i t a t i o n  t o  the p l a i n t i f f  t o  move f o r  s u c h  an amendment. 

The d e f e n d a n t ' s  c o n t e n t i o n  t h a t  res j u d i c a t a  a p p l i e s  is  u n t e n a b l e .  

Having r e s e r v e d  f o r  f u t u r e  c o n s i d e r a t i o n  t h e  ma t t e r  of t h e  b reach  of t h e  

al.Leged o r a l  promise ,  t h e  Commission never  d e c i d e d  t h e  i s s u e  i n  Docket 60. 

E q q ~ a l l y  u n t e n a b l e  is d e f e n d a n t ' s  f u r t h e r  argument t h a t  t h e  i n s t a n t  c la im 

is b a r r e d  under t h e  p r o v i s i o n s  of S e c t i o n  12 of o u r  Act which  l i m i t s  t h e  
R /  - 

t i n e  f o r  t h e  p r e s e n t a t i o n  of  claims b e f o r e  the  Conmission. The c l a i m  

8/ "The Conmission s h a l l  r e c e i v e  claims f o r  a pe r iod  of  f i v e  y e a r s  a f t e r  - 
August 13, 1946,  . . . " 25 U. S. C. g 0 k .  
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i n  question is n o t  a new claim, h a v i n g  been  s u b s t a n t i a l l y  pleaded 

in t h e  original as w e l l  as t h e  amended p e t i t i o n s  i n  Docket 60. I n  

a d d i t i o n ,  t l i e r e  is  no evidence t o  date t h a t  t h e  p l a i n t i f f  e v e r  abandoned 

t h i s  p a r t i c u l a r  c l a im.  

Accordingly ,  t h e  Commission w i l l  g r a n t  t h e  p l a i n t i f f  's amended 

motion t o  amcnd t h e  p e t i t i o n  h e r e i n ,  b u t  n o t  w i t h o u t  r e s e r v a t i o n s .  Our 

reservations are d i r e c t e d  a t  t h e  u l t i m a t e  i s s u e  of damages, assuming,  of 

course, tliat t h e  p l a i n t i f f  s u c c e s s f u l l y  c a r r i e s  t h e  burden of p r o v i n g  

t h e  v a l i d i t y  and e x t e n t  of t h e  alleged o r a l  p r o n i s e  by t h e  d e f e n d a n t  and 

i t s  b reach .  The Commission would hope t o  avo id  one rous  and e x p e n s i v e  

p roceed ings  i n  t h e  f u t u r c  r e s u l t i n g  from g i v i n g  any h i n t  now t h a t  

p l ~ i n t i f f ' s  a p p a r e n t  t h e o r y  of damages meets  o u r  approval.  

A t  t i m e s ,  t h e  p l a i n t i f f  h a s  a l l u d e d  t o  t h e  measure of i t s  damages 

in t h i s  p a r t i c u l a r  c l a i m  as be ing  t h e  "full v a l u e  of t h e  p romises  made by 

t h e  defendant  . . .," or " t h e  f u l l  v a l u e  of t h e  per formance  due  from the  

defcndaii t  . " P l a i n t  i f f ' s  contempla ted  damages are reckoned i n  t h e  millions 
9 /  - 

and cover a p e r i o d  of  many y e a r s  e x t e n d i n g  from 1855 t o  t h e  p r e s e n t  time. 

I f ,  as  contended,  t h e  defendant  h a s  b reached  a b i n d i n g  o r a l  promise  made 

9/  I . @ . ,  " - I t  is  s u b m i t t e d  t h a t  t h e  v a l u e  o f  t h e  promises  t o  f u r n i s h  
f i s h i n g  and implements a l o n e ,  will be found t o  be many t i m e s  t h a t  amount 
[tile va lue  o f  t h e  ceded l a n d s ] .  I f  t h e r e  i s  a l s o  added t h e  value of t h e  
f i s h  whi<- l l  cou ld  have been l anded  and p r o c e s s e d ,  i f  such  promise  had been 
k c J t ,  th , .  cotal damage s u f f e r e d  by t h e  Makahs dwar f s  t h e  s t i p u l a t e d  v a l u e  
of their l and . "  P. 4, P l a i n t i f f ' s  Brief And S ta t emen t  o f  P o i n t s  and 
Authoritics,  e t c . "  May 2 1 ,  1973. ---- 



d ~ . r i n g  the 1855 Nakah t r e a t y  n e g o t i a t i o n s  t o  supp ly  t h e  p l a i n t i f f  tribe 

w j t h  f i s h i n g  g e a r  and o t h e r  equipment as a p a r t  of  t h e  quid p r o  quo f o r  

the c e s s i o n  o f  t h e  Makah a b o r i g i n a l  l a n d s  t c  t h e  Uni ted  S t a t e s ,  t h e n  such 

promise is  undoubtedly  part of t h e  1855 Makah treaty c o n s i d e r a t i o n .  As 

s ~ c h ,  t h i s  a d d i t i o n a l  c o n s i d e r a t i o n  must be  va lued  as of the e f f e c t i v e  d a t e  

of t h e  1855 T r e a t y  i n  a  manner c o n s i s t e n t  w i t h  t h e  i n t e n t ,  pu rposes  and 

c o n d i t i o n s  l a i d  dokr. i n  t h e  t r e a t y .  Kct b e i n g  a b l e  to  d e f i n e  t h o s e  c o n d i t i o n s  

now, w e  can  o n l y  s a y  t h a t  p l a i n t i f f ' s  p roo f  may show i t  t o  be e n t i t l e d  t o  

thosc dmages t h a t  are d i r e c t  and proximate ,  b u t  n o t  t h o s c  d a m a g e s  that 

are remote ,  conseq r i en t in l ,  2nd p u r e l y  s p e c u l a t i v e .  

A s  t h e  Commission s e e s  I t ,  t h e  c u r r e n t  p o s t u r e  of t h i s  case i s  as 

f o l l o w s .  There are now open t o  t h e  p l a i n t i f i  two a l t e r n a t i v e  avenues  

l e a d i n g  t o  a p o s s i b l e  recovery a g a i n s t  t h e  de fendan t .  If thc evidence 

s h o w s  t h a t  t t ~ e  o v e r a l l  t r e a t y  c o n s i d e r a t i o n ,  which would i n c l u d e  t h e  

v a l u e  of t h e  a l l e g e d  o r a l  promise  t o  supp ly  the Piaka11 T r i b e  w i t h  fishing 

g e l r  and o t h e r  e q u i p m n t ,  exceeds t h e  $88,000 s t i p ~ r l a t e d  1855 v a l u e  o f  

p l a i n t i f f ' s  ceded l a n d ,  t h e r e  w o u l d  no l o n g e r  b c  an unconscionable 

c o r l s i d e r a t i o n  c la in .  Hclther, p l a i n t i f f ' s  c la im would be f o r  t h e  d i f f e r e n c e ,  if 

an:r,between the v a l u e  o f  t h i s  o v e r a l l  treaty c o n s i d e r a t i o n  and t h e  c o n s i d e r a t i o n  

a c t u a l l y  r e c e i v e d .  On t h e  o t h e r  hand,  shou ld  t h e  o v e r a l l  t r e a t y  c o n s i d e r -  

a t i o n ,  as d e s c r i b e d  above ,  t o t a l  l e s s  t han  t h e  s t i p u l a t e d  value of t h e  ceded 

l ands ,  t h e n  r e c o v e r y  w i l l  depend on whether  such  d i s p a r i t y  c o n s t i t u t e s  

unconsc ionable  c o n s i d e r a t i o n  w i t h i n  t h e  meaning af  S e c t i o n  2 ( 3 )  of Our  A c t -  
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Since  we are now g r a n t i n g  t h e  p l a i n t i f f ' s  amended motion t o  amend 

the p e t i t i o n  h e r e i n ,  we s h a l l  deny the p l a i n t i f f ' s  a l t e r n a t i v e  motion t o  

c l a r i f y  our  previous  order of A p r i l  30, 1973, o r  f o r  rehear ing .  We do so  

because p l a i n t i f f ' s  motion to  c l a r i f y  would be meaningful on ly  if we  had 

tienierl p h i n t i f  f ' s  amended motion t o  amend the  p e t i t i o n .  

F i n a l l y ,  w e  reach t h e  matter of  t h e  s t a t e  of the  record  h e r e i n  and 

the p l a i n t i f f  ' s  motion to reopen t h e  record  f o r  a d d i t i o n a l  evidence. 

P l i i l r ~ t  i i f ' s  motior, t o  reopen embodies two r e q u e s t s .  

1 .  To submi t  evidence p e r t a i n i n g  t o  the v a l u e  of t h e  promise 

of the Unj t c d  States to furnish the  Flakah's with economic suppor t  f o r  

their fishcry. 

2 .  For- l x ~ t r o d t l c t i o n  of a n  e x h i b i t ,  tc b e  p l a i n t i f f ' s  e x h i b i t  
101 - 

56 

Defendant opposes  t h e  reopening of the record f o r  any purposes.  

Passing f u r  t h e  moment plaintiff's i n i t i a l  r eques t  t o  reopen, 

we th ink t h e  p l a i n t i f f ' s  second r e q u e s t  w i t h  r e s p e c t  t o  proposed 

exhib i t  "56" i s  reasonable and should be  granted.  The proposed exhibit 

i s  nothing more than a verbatim t r a n s c r i p t  cf c e r t a i n  p o r t i o n s  of 

t h e  p r w r e d i n g s  of the  P r e s i d e n t i a l  Commission tha t  was organized t o  

n e g o t i a t e  t r e a t i e s  w i t h  the Ind ians  i n  the  Washington Territory and 

Blackfeet country .  The excerpted p o r t i o n s  cover December 7 ,  1854, and 

101 P l a i n t i f f ' s  Motion To Reopen Record For Addi t iona l  Evidence, May 21,  - 
1973. 
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~ecember 10, 1854, and the subject matter relates directly to testimony 

given before the Indian Claims Commission on January 15, 1973, by 

Dr. Barbara Lane, plaintiff's expert witness. Under these circumstances 

we fail to see how the d e f e n d a n t  would be pre-judiced by the admission 

of this piece of evidence for the limited purposes i n d i c a t e d  in the 

plaintiff's mation. 

Since the Comn:ission will this day grant the plaintiff's amended 

motion to :amend the p e t i t i o n  herein, it i s  apparent that further 

prg~ceedings will be required for the reception of such additional 

evidence as is needed to reso lve  the remaicing issues. The Commission 

will therefore grant the   lai in tiff's initial request to reopen t h e  

record and w e  will also s e t  an immediate t r i a l  date for  t h e  recept ion  

of such  additional evidence. 

We concur :  

%rgaret/H, F i e r ce ,  Cocmissioner 


