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BEFORE THE INDIAN CLAIMS COMMISSION 

THE FORT PECK INDIANS OF THE 1 
F3KT PECK RESERVATION, MONTANA, ) 

1 
P l a i n t i f f ,  ) 

) 
v. 1 

) 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant .  

Docket No. 184 

Appearances : 

Hichmorzd F. A l l an  and Ruth W. Duhl, 
A t t o r n e y s  f o r  P l a i n t i f f .  Weissbrodt  
and K e i s s b r o d t  were on t h e  b r i e f s .  

A. Donald Mi leu r ,  Gordoc W. Daige r ,  and 
I). Lee S t e w a r t ,  with whom was Assistant 
At to rney  Genera l  Kent F r i z z e l l ,  A t to rneys  
f o r  Defendant .  

O P I N I O N  O F  THE COMEIISSION 

Vance, Commissioner, d e l i v e r e d  the o p i n i o n  of  t h e  Commission. 

INTRODUCTORY STATEXENT 

I n  o u r  p r w i o u s  o p i n i o n  i n  t h i s  case, r e p o r t e d  a t  28 Ind.  C1. Comm. 

1 7 1  (19721, w e  r e se rved  f o r  l a t e r  d e c i s i o n  t h e  q u e s t i o n s  whether  the 

Government was liable for  i ts f a i l u r e  t o  make p r o d u c t i v e  of  income 

ccrt airt a d m i t t e d l y  i d l e  funds i t  held for  t h e  p l a i n t i f f .  

The p l a i n t i f f  has  adopted t h e  briefing and argument on t h e  d u t y  

of t h e  United States t o  make Ind ian  trust f u n d s  p r o d u c t i v e  p r e s e n t e d  by 

t h e  Te-Moak RnnJs of Western Shoshone I n d i a n s ,  i n  Docket 326-A, and 

t h e  Mescalero Apache Tribe, i n  Docket 22-G.  We r e c e n t l y  e n t e r e d  an 
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opinion i n  those  two docke t s ,  and ano ther  opinion i n  Docket Nos. 2 7 9 4  

and 250-A, Blackfee t  and Gros Ventre Tr ibes ,  e t  a l . ,  where t h e  same 

b r i e f i n g  was adopted.  Together ,  t h e s e  opinions d i spose  of t h e  q u e s t i o n s  

presented i n  Exception Nos. 3 and 5, reserved i n  t h e  e a r l i e r  d e c i s i o n  i n  

t h i s  docket.  See Te-Moak Bands v.  United S t a t e s ,  Dockets 326-A, et  al., 31 

Ind. C l .  Comm. 427 (1973), and Blackfeet  and Gros Ventre T r i b e s  v. United 

S t a t e s ,  Dockets 279-C, e t  a l . ,  32 Ind. C 1 .  Comm, 65 (1973). 

Cross motions f o r  r e c o n s i d e r a t i o n  of our  1972 d e c i s i o n  i n  t h e  i n s t a n t  

cast! are  a l s o  pending. Both p a r t i e s  ask us to modify our  r u l i n g  under 

Exctzption No. 1, where we h e l d  t h a t  w e  have j u r i s d i c t i o n  t o  o r d e r  

accounting beyond August 13, 1946, but refused t o  i s s u e  such on o r d e r  i n  

advimce of a de te rmina t ion  t h a t  the  defendant has been g u i l t y  of  some 

wrongdoing s t a r t i n g  b e f o r e  t h a t  d a t e  and cont inuing af terward.  The 

plaintiff a l s o  a s k s  us t o  recons ider  o t h e r  r u l i n g s  under Exceptions 3, 13, 

and 14. 

Because of  c o n f l i c t  wi th  our  more recen t  Blackfeet  d e c i s i o n ,  t h e  

Comiss ion  on i t s  own motion is  recons ider ing  t h a t  p a r t  of i t s  p r i o r  

r u l i n g  under Exception 14  where defendant  was ordered t o  submit a more 

d e t a i l e d  e x p l a n a t i o n  of disbursements.  

We d i s c u s s  t h e  m a t t e r s  f o r  d e c i s i o n  o r  r e c o n s i d e r a t i o n  i n  t h e  numerical  

o rder  of t h e  p l a i n t i f f ' s  o r i g i n a l  except ions .  A l l  t hose  excep t ions  a r e  n o t  

involved i n  t h i s  d e c i s i o n ,  s o  t h e r e  a r e  gaps i n  the  numbering of the P a r t s  

of tne  fo l lowing  opinion.  
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SUMMARY 

Except ion  NO. 1: Post-1946 Accoun t ing  

On t h e  a u t h o r i t y  of B l a c k f e e t ,  we h o l d  t h a t  o u r  j u r i s d i c t i o n  t o  

o r d e r  accoun t ing  f o r  any p e r i o d  a f t e r  August 13, 1946, depends upon 

f i n d i n g  a course of wrongfu l  a c t i o n  by the defendan t  s t a r t i n g  b e f o r e  and 

c o n t i n u i n g  p a s t  t h a t  c u t o f f  d a t e .  We deny p l a i n t i f f ' s  motion f o r  a g e n e r a l  

accounting from 1946 t o  d a t e ,  and d e f e n d a n t ' s  motion that we d e c l a r e  t h e  

C o m i s s i o n  lacks a l l  j u r i s d i c t i o n  t o  o r d e r  post-1946 accoun t ing .  

Except ion  No. 3 :  1888 Agreement Funds 

(1) We reaffirm t h a t  t he  p h r a s e  " Indian  t r u s t  l ands"  i n  the Act of 

A p r i l  1, 1880, 25 U.S .C .  $161, p r o v i d i n g  f o r  payment o f  f i v e  p e r c e n t  a n n u a l  

interest  on proceeds  of s a l e s  of I n d i a n  t r u s t  l a n d s  i n  t h e  U. S. T r e a s u r y ,  

mems l a n d s  ceded  to t h e  Uni ted  S t a t e s  f o r  t h e  purpose  of sale t o  t h i r d  

parties  and does no t  i n c l u d e  r e s e r v a t i o n  l a n d s  s o l d  d i r e c t  to t h e  

Covcrnment itself. Hence t h e  1880 a c t  cannot  a u t h o r i z e  i n t e r e s t  upon t h e  

p r i c e  pa id  by the  Government f o r  p l a i n t i f f ' s  l a n d s  s o l d  t o  i t  under  t h e  

agrcetncnt r a t i f i e d  by Act of May 1, 1888,  c .  213, 25 S t a t .  113. 

(2 )  The balances of t h e  a n n u a l  a p p r o p r i a t i o n s  i n  e x c e s s  of t h e  amount 

r c q i i r e d  t o  c a r r y  o u t  agreement pu rposes  i n  t h e  year f o r  which a p p r o p r i a t e d  

were r e q u i r e d  hy  A r t i c l e  IV o f  t h e  1888 Agreement t o  be p l a c e d  t o  t h e  

credi t  of t h e  I n d i a n s  i n  t h e  U. S. T reasu ry .  Under t h e s e  c i r c m s t a n c e s ,  

w c  hold  t h a t  t l : ~  b a l a n c e s  c o n s t i t u t e d  a "fund h e l d  i n  t r u s t  by t he  Uni t ed  

S t a t e s , "  w h i c ! ~  t h e  Act  of September 11, 1841,  31 U.S.C. §547a, r e q u i r e d  t o  

be inves ted  i n  Government bonds. For non-investment,  we h o l d  the  defen-  

d a n t  l i a b l e  i n  d n m g e s .  



34 Ind.  Cl. Corn. 24 

Exception No. 5: The IMPL Fund, 1883-1930 

Following Te-Moak, we hold p l a i n t i f f  e n t i t l e d  t o  damages f o r  the 

~ o v e r n m e n t ' s  f a i l u r e  t o  i n v e s t  t h e  IMPL fund between 1883 and 1930. 

Exception No. 6: F a K u r e  t o  Reinvest  I n t e r e s t  

W e  hold t h a t  t h e  1841 a c t  r e q u i r e s  defendant t o  i n v e s t  t h e  non- 

j n t e r e s t - b e a r i n g  f u n d s  i n  i ts  t r e a s u r y  made up of i n t e r e s t  on I n d i a n  

t r u s t  funds ,  and t h a t  defendant  is l i a b l e  i n  damages t o  p l a i n t i f f  fo r  

having f a i l e d  t o  do so .  A list of t h e  s e c u r i t i e s  l e g a l  f o r  investment 

of Ind ian  t r u s t  funds  i s  s e t  o u t .  

Exception No. 13: Reservation Lands Sold f o r  
$1.25 an Acre Under Act of May 30, 1908 

We reverse our  p r i o r  r u l i n g  and hold t h a t  t he  p e t i t i o n  i n  this case 

is  broad enough t o  a u t h o r i z e  t h e  p l a i n t i f f  t o  p rosecu te ,  wi thou t  amendment 

to t h e  p lead ings ,  its c la im f o r  a d d i t i o n a l  compensation f o r  l a n d s  a l i e n a t e d  

from i ts  r e s e r v a t i c r l  i n  r e t u r n  f o r  payment of a f l a t  $1.25 per  a c r e ,  by 

t h e  Act of May 30, 1908, c. 237, 35 S t a t .  558. 

Exception No. 1 4  

A. Expendi ture  of 1888 Agreement Conslderat lon 

We e x p l a i n  c e r t a i n  language i n  our e a r l i e r  opinion i n  t h i s  c a s e  

wttich s t a t e s  t h a t  t h e  p l a i n t i f f  may not  invoke t h e  " f a i r  and honorable  

dea l ings"  p r o v i s i o n  of t h e  Ind ian  Claims Commission Act, 25 U.S.C. 9 70a, 

.Clause (5 ) ,  t o  c h a l l e n g e  expendi tu res  f o r  a d m i n i s t r a t i v e  purposes o f  t h e  

Ur i t e d  S t a t e s  purpor ted ly  au thor ized  by t h e  1888 agreement. Expendi tures  

wder t h e  agreement, i n c l u d i n g  those  f o r  "providing employees" and 
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"erection of . . . new agency . . . buildings," to be allowable must 
hove been for the specific purposes of Article IT1 and consistent with 

the overall purpose of the agreement. We do not view such expenditures 

as for administrative purposes of the United States. All other expendi- 

tures would be unauthorized by the terms of the agreement itself. We 

did not rule on the question of whether the fair and honorable dealings 

clause can ever  be applicable in an accounting case.  

R .  Supplemental Accounting for Disbursements 

On our own motion we vacate our prior order requiring defendant to 

present a new account of disbursements, hut allow until August 26, 1974, 

for  de fendan t  to do so voluntarily. 

Conclusion 

In the conclusion we fix a schedule of subsequent proceedings. 

Exception No. 1: Post-1946 Accounting 

The p l a i n t i f f ' s  motion to have the accounting brought down to date 

is s imi lar  to one we rejected in Blackfeet. In that case we wrote as 

follows: (32 I n d .  C1. Comm. at 74-75): 

This Commission clearly has the powers of 3 court of 
equity to entertain without prior proof of wrongdoing claims 
for general accounting covering the period ending August 13, 
1946. After that d a t e ,  we believe, our jurisdiction to 
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o r d e r  an account ing is  . . . n o t  independent b u t  o n l y  
a n c i l l a r y  t o  our  g e n e r a l ,  pre-1946 j u r i s d i c t i o n  . . . Our 
j u r i s d i c t i o n  t o  o rder  the defendant t o  account f o r  a l a t e r  
per iod  depends upon f i n d i n g  a course  of wrongful a c t i o n  
which was s t i l l  going on a t  t h e  cu to f f  d a t e .  

B lackfee t  expresses  our  most mature cons idera t ion  of a problem 

w e  have s t r u g g l e d  w i t h  for over  seven years .  See e . g . ,  Southern U t e  T r i b e  v .  

United S t a t e s ,  Docket 328, 1 7  Ind. C 1 .  Comm. 42 (1966), a f f ' d , l 9 1  C t .  Cl. - 
1 (1970), r ev 'd  on o t h e r  grounds,  402 U.  S .  159 (1971). Nothing i n  t he  

p resen t  p l a i n t i f f ' s  argument persuades  us t o  change our  mind. The motion 

t c i  o r d e r  g e n e r a l  updat ing of t h e  accounts w i l l  be denied.  

What w e  have j u s t  s t a t e d  a l s o  d i sposes  of t h e  de fendan t ' s  

con ten t ion  t h a t  we have no j u r i s d i c t i o n  a t  a l l  t o  o rder  post-1946 

account ing . 
The defendant  a rgues ,  however, that even assuming we have l im i t ed  

j u r i s d i c t i o n  a f t e r  1946, no excep t ion  on f i l e  i n  t h e  i n s t a n t  case invokes  

i t .  

Even f a i l u r e  t o  pay i n t e r e s t ,  year  a f te r  year ,  on a l e g a l l y  i n t e r e s t -  

be.3ring fund, t h e  Government contends,  i s  not  a cont inuing wrong, b u t  r a t h e r  

a s e r i e s  of s e p a r a t e  wrongs occur r ing  on each d a t e  the  i n t e r e s t  shou ld  

halre been p a i d  but  was no t .  We cons ider  ourse lves  bound on t h i s  q u e s t i o n  

by t h e  Cour t  of Claims d e c i s i o n s  i n  Gi la  River Pima-Ifaricopa Ind ians  v. 

United S t a t e s ,  135 C t .  C1. 180 (1956), and 157 Ct. C1. 941 (1962). The 

Court wrote  (135 C t .  C 1 .  a t  186): \ 

. . . Where a t r i b e  is  s u i n g  on a claim invo lv ing  
t h e  recovery of p e r i o d i c  i n s t a l l m e n t s  of compen- 
s a t i o n  such as r e n t  under a l e a s e ,  and s e v e r a l  o f  t h e  
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i n s t a l l m e n t s  f e l l  due  and  were unpa id  p r i o r  t o  t h e  
passage of  the I n d i a n  C la ims  Commission Act  w h i l e  o t h e r s  
f e l l  due  and were unpa id  s u b s e q u e n t  t o  t h a t  d a t e ,  t h e  
q u e s t i o n  a r i s e s  as t o  whe the r  o r  n o t ,  on a claim t h e r e f o r  
f i l e d  i n  t h e  Commission, t h a t  body has a u t h o r i t y  t o  r e n d e r  
judgment f o r  a l l  such  i n s t a l l m e n t s  of u n p a i d  r e n t  up t o  
t h e  d a t e  of  i t s  f i n a l  judgment ,  o r  whe the r  i t s  j u r i s d i c t i o n  
is o r  s h o u l d  be h e l d  t o  b e  c u t  o f f  and 1 i n ; i t e d  t o  r e n d e r i n g  
judgment f o r  o n l y  those i n s t a l l m e n t s  due  p r i o r  tc August 1 3 ,  
1946, so  t h a t  s u i t  f o r  t h e  r e m a i n i n g  i n s t a l l m e n t s  n u s t  b e  
b ro r~gh t  i n  the C o u r t  of C la ims .  There  is  no e x 3 r c s s  p r o v i s i o n  
i n  t h e  1x:clian Claims Commission Act  one  way o r  t h e  o t h e r  
on t f~ i s  p o i n t ,  rior in t h e  legislative h i s t o r y  of t h e  act  
i n s o f a r  as we h,mz been  a b l e  t o  d e t e r m i n e .  I t  i s  t h e  u s u a l  
r u l e  t l i n t  a court  once hav ing  o b t a i n e d  j u r i s d i c t i o n  of 
the p e r s o n s  and s u b j e c t  m a t t e r  o f  a  suit, r e t a i n s  s u r h  
j u r i s d i c t i o n  f o r  31.1 p u r p o s e s  i n c l u d i n g  tile m a r d i n g  o f  a l l  
dam'iges a c c r u i n g  up t o  t h e  d a t e  of j ~ J g : ~ i c n t .  T h i s  i s  a good 
r u l e  m d  we f i n d  n o t h i n g  t h a t  would p r e v e n t  i t s  a p p l i c a t i o n  
here. 

We c a n n o t  see  any  m a t e r i a l  distinction be tween  r e n t  and i n t e r e s t  

unpa id  on s u c c e s s i v e  (!ue d a t e s ,  and a c c o r d i n g l y  r e j e c t  t h e  d e f e n d a n t ' s  

c o n t e n t  ion .  

I n  tllc p r e s e n t  r e c o r d ,  t h e  p l a i n t i f f ' s  exceptions c h a r g i n g  f a i l u r e  

t o  make t r u s t  f u n d s  p r o d u c t i v e  are s u f f i c i e n t  t o  i n v o k e  o u r  j u r i s d i c t i o n  

t o  award clarn;lges measured by i n t e r e s t  c a l c u l a t e d  u n t i l  tine of payment.  

C f .  Pcc~- : , l  T r i b e  v .  Unite2 S t a t e s ,  Docket 65, 20 Ind .  C1.  Conm. 6 2 ,  6 8  . - - - -  

( 1 9 6 8 ) .  I f ,  because of f l u c t u a t i n g  b a l a n c e s  i n  t h e  f u n d s ,  o r  o t h e r  

r e a s o n ,  fur  thPr accuun t iny ,  i s  necessary t o  t h e  c a l c u l a t i o n ,  o u r  

j u r i s d i c t i o n  e x t e n d s  t o  c r d e r i n g  i t .  

I n  311y e v e n t ,  g iven  t h e  d c f e n d r t n t ' s  f a i l u r e  s o  f a r  t o  comply with 

o u r  197:. orcier t o  p r o v i d e  s u y 7 l e n e n t a l  a c c o u n t i n g ,  w e  c a n n o t  assume 

that t h e  p l a i n t i f f  has made a l l  the e x c e p t i o n s  i t  is g o i n g  t o  make. 

Future e x c c y t i o n s  o c c a s i o n e d  by i n f o r m a t i o n  the d e f e n d a n t  ha s  n o t  y e t  

p r ~ v i d e d  may again i n v o k e  our j u r i s d i c t i o n  t o  o r d e r  pos t -1946  a c c o u n t i n g .  
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The d e f e n d a n t ' s  n o t i o n  f o r  r e c o n s i d e r a t i o n  of  o u r  r u l i n g  under 

I ixception 1 w i l l  be den ied .  

Except ion  No. 3: 1888 Agreement Funds 

I n  o u r  1972 d e c i s i o n  i n  t h e  i n s t a n t  c a s e  w e  h e l d  t h a t  t h e  A c t  of 

A p r i l  1, 1880,  25 U.S.C. 5 161,  d i d  n o t  apply  t o  t h e  unexpended b a l a n c e s  

of t h e  annua l  a p p r o p r i a t i o n s  t o  f u l f i l l  a c e r t a i n  agreement between 

p l a i n t i f f  and de fendan t  r a t i f i e d  by t h e  A c t  o f  May 1, 1888, c. 213, 25 

Stat. 113. The agreement provided f o r  a d i r e c t  land s a l e  by t h e  

?:ndians t o  t h e  Government, and t h e  a p p r o p r i a t i o n s  i n  q u e s t i o n  r e p r e s e n t e d  

i n s t a l l m e n t s  on t h e  pu rchase  p r i c e .  The 1880 a c t  a u t h o r i z e d ,  b u t  d i d  

n o t  d i r e c t ,  t h e  S e c r e t a r y  of t h e  I n t e r i o r  t o  d e p o s i t  i n  t h e  Uni ted  

S t a t e s  Treasu ry  a t  i n t e r e s t  " a l l  sums r e c e i v e d  by him on accoun t  of 

sales of I n d i a n  t r u s t  l ands . "  We h e l d   hat "Indian  t r u s t  l ands"  meant 

l a n d s  ceded t o  t h e  Government fo r  t h e  purpose of  s a l e  t o  t h i r d  p a r t i e s  

and d i d  not i n c l u d e  r e s e r v a t i o n  l a n d s  s o l d  d i r e c t l y  t o  t h e  Government 

i t s e l f .  

In i t s  motion f o r  r e h e a r i n g  t h e  p l a i n t i f f  contends  "1ndinn t r u s t  

lands . . . means s imply  l a n d  t o  which t h e  United S t a t e s  h o l d s  l e g a l  

t i t l e  i n  acknowledged t r u s t  for t h e  use and b e n e f i t  of Ind ians . "  While 

such usage  of  t h e  p h r a s e  is  common today,  w e  are n o t  adv i sed  that t h i s  

was s o  i n  1880. 

I n  Te-Xoak w e  reexamined t h e  l e g i s l a t i v e  h i s t o r y  of  the 1880 act 

f n  t h e  c o n t e x t  of a rev iew of F e d e r a l  Ind ian  t r u s t  l e g i s l a t i o n  and 

a d m i n i s t r a t i v e  p r a c t i c e  from 1797 t o  1930 and came t o  t h e  same c o n c l u s i o n  
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about the p h a r a s e  " Indian  t r u s t  l a n d s "  as w e  d i d  i n  o u r  ear l ie r  o p i n i o n  

I n  t h i s  d o c k e t .  

We pointL!d o u t  (31 Ind.  C1. Comm. a t  4 6 2 )  t h a t  t h e  Senate b i l l  upon 

which t h e  18%) ac t  is  b a s e d ,  as o r i g i n a l l y  r e p o r t e d  by t h e  I n d i a n  A f f a i r s  

Committee, a p p l i e d  t o  "any o r  a l l  sums be long ing  t o  t h e  I n d i a n  t r u s t  fund". 

Senator E:drilu~rds o b j  clc t e d  t h a t  t h i s  language  would r e q u i r e  t h e  Uni ted  

S t a t e s  t o  p a y  i n t e r e s t  upon i n t e r e s t  d e p o s i t e d  i n  t h e  t r e a s u r y .  The 

h i l l  was p n s s t d  o v c r ,  and  some days later the Indian A f f a i r s  Committee 

r e p o r t e d  o u t  a s u b s t i t u t e ,  accoapanied  b y  a p r i n t e d  r e p o r t ,  S. Rep. 186, 

4f i th  Cong., 2 r l  Sess.  

T h e  C o m l n i  t t e c  went f u r t h e r  in l i n i t i n g  t h e  classes of funds t o  which 

tire bill w o u l d  a p p l y  than the nininiunl necessary t o  ceet  M r .  Edmunds' 

ott+jcct im.  ':I12 second paragraph of t h e  r e p o r t  q u o t e s  Rev. S t a t .  5 2096,  based 

upon t i l t ?  i o t ~ r t h  section of the Act  of  Janua ry  9 ,  1837, c .  1, 5 S t a t .  135. 

TtI , i s  section refers  to "the proceeds of t h e  l a n d s  ceded by them [ ~ n d i a n s ]  ." 
T h e r c  is no d o u b t  t h a t  the 1837 act  applied o n l y  t o  t h e  p roceeds  of  sa les  

to t h i r d  p a r  ties o i  l and  ceded  by I n d i a n s  t o  the Government. 31 Ind .  

C 1 ,  Cornnl. a t  434- 3 5 .  

Aftcr r c c i t i ~ s  t h a t  a l l  t h e  5 p e r c e n t  Government bonds then h e l d  i n  

t h e  lnc!inn trust f u n d s  were about t o  n a t u r e ,  t h e  1880 Senate r e p o r t  

con t inuecl : 

aie  b i l l  r e p o r t e d  by t h e  c o n n i t t e e  provides  t h a t  
nioneys a r i s i n g  irorn the t h r e e  sources, t o  w i t ,  (1) t h e  
redempt ion  of these United S t a t e s  bonds, ( 2 )  t h e  sa les  o f  
land:; ceded  b y  the I n d i a n s ,  (3)  t h e  sales of t h e  f o u r  
per cent. bonds of the Uni ted  S t a t e s  recently bought as a 
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temporary investment ,  s h a l l  be deposi ted i n  the  Treasury 
and s h a l l  draw i n t e r e s t  a t  t h e  r a t e  requ i red  by law. 

The phrase  "Indian t r u s t  lands" i n  the s t a t u t e ,  accord ing ly ,  refers 

t o  l ands  ceded by the Indians .  There must be both a cess ion  and a sale. 

The Ind ian  c e s s i o n  t o  t h e  Government made t h e  l ands  a t r u s t  res i n  t h e  

~ o v e r n m e n t ' s  possess ion ;  and t h e  subsequent sales t o  t h i r d  p a r t i e s  

executed the t r u s t ,  - Cf, United S t a t e s  v. Mi l l e  Lac Chippewas, 229 U.S. 

498, 509 (1913). The words of t h e  s t a t u t e  and the  r e p o r t  j u s t  do  n o t  f i t  

t h e  case  of d i r e c t  purchases  of Ind ian  land by the  Government. 

Our i n t e r p r e t a t i o n ,  moreover, i s  confirmed by t h e  enactment,  on ly  

seven y e a r s  later, of s e c t i o n  5 of t h e  General  Allotment Act (25 U.S.C. 

5 348) p rov id ing  f o r  i n t e r e s t  on t h e  purchase p r i c e  paid by t h e  United 

States for s u r p l u s  r e s e r v a t i o n  lands. There would have been no need f o r  

such l e g i s l a t i o n  i f  t h e  1880 ac t  a p p l i e d  t o  d i r e c t  purchases by t h e  

Governmcn t . 
I n  us ing  t h e  phrase  " lndian t r u s t  l ands  ," we a r e  convinced, t h e  

1880 a c t  harked back t o  the 1837 act  and r e f e r r e d  t o  the  proceeds of 

sales of ceded l a n d s  t o  t h i r d  p a r t i e s .  It d id  n o t  a n t i c i p a t e  today 's  

loose  usage of t h e  phrase .  

P l a i n t i f f ' s  motion f o r  r e c o n s i d e r a t i o n  of our r u l i n g  under Exception 

3 p r e s e n t s  nothlng we have n o t  a l r e a d y  considered c a r e f u l l y  and r e j e c t e d .  

It w i l l  be denied.  

W e  r e se rved  t h e  q u e s t i o n  i n  our  1972 opinion of whether t h e  

unexpended ba lances  under 1888 t r e a t y  appropr ia t ions  were "funds he ld  

i n  crust by the United S t a t e s "  w i t h i n  t h e  meaning of t h e  Act of September 11, 

184:~, Rev. S t a t .  5 3659, 31 U . S , C .  I 547a. 



A r t i c l e  IV of  t h e  1888 agreement r ead  as fo l lows  (25 S t a t .  114):  

Article IV 

I t  is f u r t h e r  agreed t h a t  whenever i n  t he  o p i n i o n  o f  t h e  
P r e s i d e n t  t h e  annua l  i n s t a l l m e n t s  p rov ided  f o r  i n  t h e  f o r e -  
going a r t i c l e  s h a l l  be  found t o  h e  i n  e x c e s s  o f  t h e  amount 
rcquirccl t o  be expenc!cd i n  any  one y e a r  i n  carrying o u t  t h e  
p r o v i s j o n s  of t h i s  agreement  upon e i t h e r  of t h e  s e p a r a t e  
r ~ * s e r v n t l o n s ,  so much t h e r e o f  a s  may be  i n  excess of t h e  
r e q u i r e m e n t  s h a l l  be p laced  t o  t h e  c r e d i t  of t h e  I n d i a n s  o f  
s u c h  reservation, jn t h e  T r e a s u r y  of  t h e  Uni ted  S t a t e s ,  and 
expended i n  c o n t i n u i n g  t h e  b e n e f i t s  h e r e i n  p rov ided  f o r  when 
said annun1 i n s t a l  1nw:t  2 s h a l l  have e x p i r e d .  L/ 
In l%lackfcet .- ( 3 2  I n d .  C1. Corn. a t  134)  w e  c o n s t r u e d  A r t i c l e  IV as  

creat ing a t rust  f u n d .  we adhere t o  t h a t  c o n s t r u c t i o n .  

T h e  e n t i r e  a p p r o p r i a t i . o n  f o r  eacll annua l  i n s t a l l n e n t ,  b e i n g  f o r  

thr.  purpc-se of paying  a l t p l  d e b t  of t h e  United S t a t e s ,  m o r a l l y  be longed 

t o  t h e  Tndiiuns. q u i c k  Bear 1-eupp, 210 U.S. 5(7, 81 (1908). The 

languoee of Ar t ic le  I V  which s p e a k s  cE p l a c i n g  the excess money " t o  t h e  

c r e d i t  of t h e  Tndinns" is, i n  o u r  o p i n i o n ,  s u f f i c j e n t  m a n i f e s t a t i o n  o f  

Congress' i n t e n t i o n  t o  create  an express t r u s t .  c. Resta tement  o f  

phrssc  " t o  t h e  c r e d i t  of ' '  i n  A r t i c l e  IV as  e f f e c t i v e l y  synonymous with " i n  

t r u s t  fo r , "  s i n c e  n d e p o s i t  i n  t h e  t r e a s u r y  of noneys  b e l o n g i n g  t o  

I n J i n n s  i s  n c c c s s n r i l y  a l s o  a t r u s t  fund.  Menominee T r i b e  v. Uni ted  

---- 
I/ The r t ~ c c r d  here a s  i n  E l a c k f e e t  does no t  show any official act o f  the - 
P r . ? s i d s r  d~\cLar  i n s  p a r t s  of t h e  a n n u a l  i n s t a l l m e n t s  i n  excess of  t h e  - - 
Ind ians '  1.1:rrent r e q u i r e n e n t s ;  b u t  i t  does show t h a t  a  fund c o n s i s t i n g  of 
th.2 unexpCnJcd h n l a n c e s  e x i s t e d  i n  t h e  t r e a s u r y ,  and t h a t  d i s b u r s e m e n t s  
w e r e  made thercfrcm up t o  and i n c l u d i n g  f i s c a l  y e a r  1900. See GAO r e p o r t  
h e r e i n ,  page 7 .  Under t h e  presumpt ion  of r e g u l a r i t y ,  w e  presume the 
P r e s i d e n t  made the necessary d e t e r m i n a t i o n s .  See Uni ted  S t a t e s  v. Chemical 
Fotmdation,  272  U.S. 1 (1926); N o f i r e  v. Uni ted  S t a t e s ,  164 U . S .  6 5 m .  - 
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States 101  C t .  C 1 .  1 0 ,  19-20 (1944);  cf. Burnel l  v. United States, 
-@ - 

2 /  

Our i n t e r p r e t a t i o n  t h a t  the unexpended balances  c o n s t i t u t e d  a trust 

fund is c o n s i s t e n t  with Te-Moak, where we he ld  t h a t  the phrase "funds 

he ld  i n  t r u s t  by t h e  United S t a t e s "  i s  t o  r e c e i v e  an i n c l u s i v e  d e f i n i t o n  

and t h a t  no p a r t i c u l a r  formula o r  t e c h n i c a l i t y  is  r e q u i r e d  t o  b r i n g  a 

fund w i t h i n  t h e  purview o f  the 1841 act .  See 31 Ind. C1. Comm. 498-505. 

W e  r e a f f i r m  t h a t  Art ic le  I V  of t h e  1888 agreement provided f o r  t h e  

c r e a t i o n  of a t r u s t  fund. 

A t  page 138 of the Blackfee t  op in ion  we i nc luded  a table showing 

a method of c a l c u l a t i n g  t h e  damages f o r  f a i l u r e  t o  i nves t  t h e  1888 fund. 

This  was done f o r  i l l u s t r a t i v e  purposes.  We do n o t  i n t e n d  to make a 

p r a c t i c e  of performing our  own c a l c u l a t i o n s  of  damages i n  account ing  

cases ,  but  w i l l  expect t h e  p a r t i e s  t o  submit such c a l c u l a t i o n s  i n  t h e i r  

proposed f indingso-with  adequate  explanat ion of how they  were made. 

It does n o t  appear t h a t  damages f o r  noninvestment of the  F o r t  

I'eck 1888 fund dur ing  t h e  twelve years of i t s  e x i s t e n c e  w i l l  be 

extremely high.  As t o  damages measured by i n t e r e s t  on disa l lowed 

expendi tu res ,  only $65.50 has thus f a r  been disa l lowed (see 28 Ind. 

2/ T h i s  i s  c o n t r a r y  t o  the r u l e  wi th  r e s p e c t  to ordinary d e p o s i t o r s '  - 
accounts  i n  commercial banks, where no t r u s t  i s  superinposed on t h e  
d e b t o r - c r e d i t o r  r e l a t i o n s h i p .  1 0  Am. Jur .  2d Banks 339 (1963). The 
s i t u a t i o n  of  banks appears  t o  be a s o l i t a r y  except ion t o  the g e n e r a l  
rule, s t a t e d  a s  fo l lows  i n  Appeal of Rogers, 361 Pa. 51, 62 A.2d 900, 
903 (1949): 

Every d e p o s i t  i s  a t r u s t ,  except  p o s s i b l y  
g e n e r a l  bank d e p o s i t s ;  every person who 
receives money t o  be  paid  t o  ano ther  o r  t o  
be app l i ed  t o  a p a r t i c u l a r  purpose i s  a trustee, 
if so a p p l i e d ,  a s  w e l l  as when n o t  s o  a p p l i e d .  
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Corn. 194) .  The date of d i sbu r semen t  canno t  be a s c e r t a i n e d  from the 

a c c o u n t i n g  c u r r e n t l y  on f i l e .  The amount of $43.20, shown on pages 11 

and 1 7  of  t h e  CAO repor t  as expended f o r  F c r t  Peck I n d i a n s  f rom F o r t  

Relknap trcaty appropriations i n  fiscal year  1898, s h o u l d  be  c r e d i t e d  
3 /  - 

a g i r i n s t  the $65.50. See Rogue Kiver T r i b e  v. Un i t ed  S t a t e s ,  105 C t .  C1. -- 

4 9 5 ,  552 ( 1 9 4 6 ) .  I t  is i m m a t e r i a l  whether c r e d i t  bc taken against 

p r i n c i p a l  cjr i n t e r e s t ,  because unde r  the 1841 act  interest as w e l l  as 

p r i n c i p a l  shou ld  have been i n v e s t e d  a t  5 p e r c e n t .  Cf. P e o r i a  T r i b e  v. 

U a i t e d  S t a t e s ,  20 Ind .  C 1 .  Corn. 6 2 ,  67 (1968). - 
In  B l a c k f c e t ,  an agreement r a t i f i e d  by Congress i n  1896 p rov ided  

for 4 p e r c e n t  s i m p l e  i n t e r e s t  on t h e  balance of t h e  1888 t r ea ty  appro-  

p r i a t i o n s  remaining  uncxpencled on June  30, 1896. KO similar provision 

appl ies  i n  t h e  case of Fcrt Peck .  Accord ing ly ,  damages measured by S 

p e r c e n t  compound i n t e r e s t  on the i n t e r e s t  w h i c h  ought  t o  have been 

earned d u r i n g  t h e  1888-1900 p e r i o d  and on the d i s a l l o w e d  expendi tu res  

of 1888 t r e a t y  a p p r o p r i a t i o n s  w i l l  cont inue t o  accrue u n t i l  F e b r u a r y  1 2 ,  

1929,  the  approvrll date or' t h e  s t a t u t e  (c .  178, 45 S t a t .  1164)  d i r e c t i n g  

p:!yrncnt 0; '  4 p e r c e n t  s i m p l e  i n t e r e s t  i?n Indian trust f u n d s  in the 

t r e a su ry  up:)i; w h i n h  i n t . e r c s  t was not othemi=;e  a u t h o r i z e d  by law.  

3 /  I n  Rlsckfcet, 32 Ind.  01. Corn. at 131, w e  i n c l u d e d  t h e  $43.00 - 
i n  the z e t  d i s a l l o w e d  sum o f  $3,135.20 expended f r o m  F o r t  Belknap 
t rcaty  nppropr i t t t  ions f o r  nonbenef i c iary  I n d i a n s .  
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Exception No. 5: The IMPL Fund, 1883-1930 

Under this excep t ion ,  t h e  p l a i n t i f f  contended t h a t  i t  was entitled 

t o  " c r e d i t  f o r  i n t e r e s t ' '  on i t s  s h a r e  of the  fund "1ndian Moneys, Pro- 
41 

ceeds of ~ a b o r , ' ~ w h i c h  t h e  defendant  h e l d  i d l e  dur ing t h e  pe r iod  from 

March 3,  1883, t o  June 30, 1930. W e  reserved this q u e s t i o n  i n  o u r  1972 

opinion i n  t h e  i n s t a n t  c a s e ,  pending d e c i s i o n  of Tc-Moak, The F o r t  Peck 

Ind ians ,  who a r e  represen ted  by the  same a t t o r n e y s  as the  Mescalero 

Apache T r i b e  i n  Docket 2 2 4  ( t h e  companion case t o  Te-Moak), j o i n e d  i n  

t h e  Te-Moak b r i e f i n g  and argument. Our d e c i s i o n  i n  the  l a t t e r  case, 

dated October 4 ,  1973, which w e  have a l ready  r e f e r r e d  t o  s e v e r a l  times 

in t h i s  op in ion ,  e s s e n t i a l l y  supported t h e  p o s i t i o n  of  t h e  p l a i n t i f f s .  

The F o r t  Peck Ind ians  of t h e  For t  Peck Reservat ion,  Montana, t h e r e -  

f o r e ,  w i l l  be e n t i t l e d  t o  damages measured by i n t e r e s t ,  i n  accordance 

with Te-Moak, for the  d e f e n d a n t ' s  f a i l u r e  t o  i n v e s t  t h e  IMPL fund. 

Exception No. 6:  F a i l u r e  t o  Re inves t  I n t e r e s t  

The p l a i n t i f f  excepted t o  t h e  fa i lure  of the  defendant to  i n v e s t ,  

c r e d i t  i n t e r e s t  on, o r  o therwise  make product ive  t h e  funds made up of 

i n t e r e s t  earned upon t r u s t  funds of t h e  p l a i n t i f f .  We reserved 

d e c i s i o n  on t h i s  q u e s t i o n  a l s o  i n  our  1972 opinion.  

Two funds a r e  involved.  The e a r l i e r  e s t a b l i s h e d  of the two 

c o n s i s t s  of i n t e r e s t  on t h e  proceeds of For t  Peck reservation land s o l d  

under a u t h o r i t y  of t h e  Act of May 30, 1908, c. 237, 35 S t a t .  558. 

41 This fund  is misnamed. I t  c o n s i s t e d  of a l l  miscel laneous  revenues - 
der ived  from Ind ian  r e s e r v a t i o n s  n o t  the r e s u l t  of t h e  l abor  of any 
member of t h e  tribe. It  inc luded ,  among o t h e r  t h i n g s ,  r e n t s ,  r o y a l t i e s ,  
and proceeds of t imber s a l e s ,  See 25 U . S . C .  5 155. We use  t h e  name "1ndian 

Mmeys,  Proceeds of Labor" f o r  t h e  common t r u s t  fund  which e x i s t e d  from 
1883 t o  1930, and "Proceeds of ~ a b o r "  f o r  t h e  s e p a r a t e  t r i b a l  funds s e t  up 
t h e r e a f t e r  pursuant  t o  t h e  Act of June 1 3 ,  1930, 25 U.S.C. 5 5  161b-161d. 
See Te-Moak, s u p r a ,  31 Ind. C1. Corn. a t  518, 525. 



2ection 1 5  of t h e  a c t  p rov ided  that these proceeds  shou ld  be p laced  

i n  t h e  U. S. Treasury  a t  4 p e r c e n t  a n n u a l  i n t e r e s t .  Such i n t e r e s t  was 

n o t  c r e d i t e d  back t o  t h e  fund upon which e a r n e d ,  like i n t e r e s t  on a 

passbook sav jnes  a c c o u n t ,  but  w a s  s e t  up on t h e  books of t h e  treasury 

i n  a s e p a r a t e ,  n o n - i n t e r e s t - b e a r i n g  a c c o u n t  e n t i t l e d  " ~ n t e r e s t  and 

Accruals  on Interest, F o r t  Peck Reservation Four Percent Fund." 

T h e  second fund consists of t h e  i n t e r e s t  on the fund established 

in 1930, entitled "~roceeds  of Labor,  F o r t  Peck I n d i a n s ,  Montana." 

Such  i n r c r c s t  a l s o  i s  p laced  i n  a s e p a r a t e  n o n - i n t e r e s t - b e a r i n g  

t reasury  f t lnc i ,  entit l e d ,  " ~ n t e r e s t  and Accrua l s  on Interest, Proceeds  

of Labor,  Fo r t  Peck I n d i a n s ,  Montana." 

T h e  GAO r e p o r t  shows t h ; l t  s u b s t a n t i a l  s u m s  were k e p t  i d l e  f o r  

extended pcriols i n  b o t h  non-interest bear ing  t r u s t  funds .  During 

s e v e r a l  years, t h e  i d l e  balances  were t h e  r e s u l t  of r e v e r s e  spending.  

T h a t  is ,  e x p e n d i t u r e s  iron1 p r i n c i p a l  e q u a l l e d  or exceeded t h e  a c c r u i n g  

i n t e r c s t  which was allowed t o  p i l e  up i n  t h e  n o n - i n t e r e s t - b e a r i n g  

accoun t s .  Ifowever, i t  is n p p a r e n t  that even a f t e r  c o r r e c t i o n  of  the 

accoun t s  for  r e v c r s c  s p e n d i n g ,  which  h a s  been o rde red  by o u r  e a r l i e r  

decisiort, a p p r e c i a b l e  moneys were k e p t  i d l e  d u r i n g  s e v e r a l  years.  W e  

are n o t ,  t h e r e f o r e ,  r u l i n g  on an academic o r  minimal q u e s t i o n .  

The C m r t  of C l a i m s  h e l d  i n  Menominee T r i b e  v. h i t e d  States,  97 

LC. C 1 -  153 ( 1 9 4 2 1 ,  t h a t  t h e  Act o f  Februs ry  12,  1929 ,  c .  178, 

45 S t a t .  1164,  p r o v i d i n g  f o r  s imple  interest on I n d i a n  t r u s t  fund 

azcountr: i n  t h e  t r e a s u r y  upon which i n t e r e s t  w a s  n o t  otherwise 

a ~ t h o r i z e d  by law, d i d  n o t  a p p l y  t o  trust funds  made up of the 

i ~ t e r e s t  on o t h e r  trust funds .  The i n t e r e s t  on " ~ r o c e e d s  of 
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~abor" funds  is pa id  under a u t h o r i t y  of an amendment t o  t h i s  act adopted 

i n  1930, which t i g h t e n e d  the 1929 language to refer only  t o  " p r i n c i p a l "  
s /  - 

t r u s t  accounts ,  See Act of June 13, 1930, c .  483, 46 S t a t .  584. It  

is t h e r e f o r e  c l e a r  t h a t  defendant  is not  requ i red  t o  pay i n t e r e s t  

on the fund "~nterest  and Accruals of I n t e r e s t ,  Proceeds of ~ a b o r . "  

The l e g i s l a t i v e  h i s t o r y  of t h e  Act  of A p r i l  1, 1880, c .  41, 21 Stat.  

70, t h e  f i r s t  general l e g i s l a t i o n  a u t h o r i z i n g  depos i t  of Ind ian  t r u s t  

funds i n  the U. S. Treasury a t  i n t e r e s t ,  leaves no doubt t h a t  this law 

a u t h o r i z e d  s imple  i n t e r e s t  only.  See d i scuss ion  under Exception 3, 

above, and Te-Moak, 31 Ind. C 1 .  Corn. 4 8 3 .  The 1860 act  appears t o  have 

s e t  a pattern for f u t u r e  l e g i s l a t i o n  of al lowing on ly  s imple  i n t e r e s t  

on t r u s t  funds  i n  t h e  t r e a s u r y .  The A c t  of May 30, 1908, d i d  n o t  

d e p a r t  from t h e  p a t t e r n .  

The defendant  i s  not  required t o  pay i n t e r e s t  on t h e  fund " I n t e r e s t  

and Accruals on I n t e r e s t ,  F o r t  Peck Reservat ion Four Percent  Fund ." 
But was t h e  defendant requ i red  t o  i nves t  these i d l e  t r u s t  funds?  

We know of on ly  one case where t h i s  ques t ion  has been considered,  

Manchester Rand of Porno Ind ians ,  Inc- v. United Sta tes ,  No. 50276-CBR~ 

U. S. D i s t .  C t . ,  N. D. Cal. (June 25, 1973 ) .  The c o u r t  sta ted  ( a t  page 

14)  : 

. . . [The Government] could choose t o  depos i t  moneys 
i n  the Treasury and e a r n  4 per c e n t  per annum where no 
h i g h e r  r e t u r n  was a v a i l a b l e ,  b u t  the  f a i l u r e  t o  r e i n v e s t  

I/ For t h e  1929 a c t  as amended by t h e  1930 a c t ,  see 25 U . S . C .  5 161a-161d 
(1970). 



the  i n t e r e s t  gene ra ted  on the f u n d s  would c o n s t i t u t e  
a breach of d u t y ,  i n  the absence o f  any s ? e c i a l  
circtmstances which would demons t ra t e  that such 
f a i l u r e  was in the  bes t  interest of t h e  beneficiaries 
and i n  accord with t h e  care and d i l i g e n c e  which a man 
of o r d i n a r y  providencc would exercise i n  dealing with 
h i s  o w n  property. 

We agrcae w i t h  t h e  c o n c l u s i o n  i n  Manchester  Band, a l t h o u g h  w e  

reach i t  hy a c!iffcrcnt r o u t e .  

I n  i t s  1{942 yenonilice d e c i s i o n ,  s u p r a ,  97 C t .  C 1 .  a t  1 6 4 ,  the 

Court  oS Claim:; spoke a s  fol lows of t h e  t r e a s u r y  accoun t s  made up of 

interest o n  I n d i a n  t r u s t  f u n d s  : 

. . . r l ' hc4~  i n e c r c s t  a c c o u n t s  were f u n d s  h e l d  b y  
the cleft n d m t  i n  t r u s t  for the p l a i n t i f f  t r i b e ,  b u t  
we t h i n k  i t  i:; c lear  t h ~ t  t h e y  were n o t  t r u s t - f u n d  
a~counts, as that :  t c m  w . 2 ~  u s e d  and i n t e n d e d  i n  t h e  
A c t  of  1929, on w h i c h  payment of i n t e r e s t  was 
~ ? I J  t ttor 1.7 id . 
I I Ihrls, the i n t e r e s t  accoun t s  have been he ld  t o  be  f u n d s  h e l d  i n  

t r u s t  by t h e  U n i t e d  S t a t e s .  The a c t  o f  September 11, 1841,  Rev, Stat. 5 3659, 

3 1  U . S . C . f 5 4 7 a ,  u:;cs tiiis v e r y  p h r a s e .  I t  reads;  

AIL f u n d s  h e l d  i n  t r u s t  by t h e  United S t a t e s ,  and 
tllc annual int t ' rcls  t a c c r u i n g  t h e r e o n ,  when n o t  o t h e r w i s e  
rcq$;i  ;td b y  trclnry,  ~ I i 3 1 1  be i n v e s t e d  i n  s t o c k s  of t h e  
U n i t c d  States, h e a r i n g  a r a t e  o f  i n t e r e s t  n o t  less  t h a n  
f i v z  p f 3 r  renturn pc r  annum. 

T h i s  s t a t u t e ,  t ln l ike  t h e  1929 a c t ,  c l e a r l y  e x t e n d s  t o  t h e  interest 

a c c o u n t s .  T h e  I S 4 1  a c t ' s  ospress requirement f o r  investment of " t h e  

a n n u a l  i n t e r e s t  acc ru ing"  on furids h e l d  i n  t r u s t  by the Uni t ed  S t a t e s ,  

i r ,  our o!>i i~ion,  c l o s e s  t h e  question. 

The non-interest-bearicg accounts made up o f  interest on Ind ian  

t r u s t  funds s h o u l d  have been invested, and t h e  defendant  is l i a b l e  t o  
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t h e  p l a i n t i f f  f o r  the resulting l o s s  of income. 

Twentieth cen tury  s t a t u t e s ,  s t a r t i n g  with s e c t i o n  28 of t h e  Act 

of May 25, 1918, c .  86, 40 S t a t .  591, have g r e a t l y  broadened t h e  range 

of p e r m i s s i b l e  investments  f o r  Ind ian  t r u s t  funds. I n  Manchester Band, 

s u p r a ,  t h e  c o u r t  enumerated t h e  fol lowing:  

(1) Bank d e p o s i t s  i n s u r e d  by t h e  Federal  Deposit  Insurance 

Corporat ion (au thor ized  by 25 U.S.C.9162a). 

(2)  P u b l i c  d e b t  o b l i g a t i o n s  of t h e  United States  (same a u t h o r i t y ) .  

(3) Bonds, n o t e s ,  o r  o t h e r  o b l i g a t i o n s  uncondi t iona l ly  guaranteed 

a s  t o  bo th  p r i n c i p a l  and i n t e r e s t  by t h e  United States (same). 

(4 )  Bonds, and o t h e r  o b l i g a t i o n s  i s sued  by t h e  Tennessee Valley 

Author i ty  (16 U.S.C. § 83111-4 ( d ) )  . 
(5) Obl iga t ions  i s s u e d  by the  Federal  Home Loan Banks (12 U.  S.C. 

5 1435). 

(6) Bonds, n o t e s  or debentures  i s s u e d  by t h e  Commodity C r e d i t  

Corporat ion (15 U .  S .C .  5 P13a-4). 

(7 )  O b l i g a t i o n s  i s s u e d  by t h e  Government National Mortgage 

Assoc ia t ion  and t h e  Federal Nat iona l  Mortgage Associa t ion (12 U. S.C 

5 1 7 2 3 ~ ) .  

(8) Savings accounts  i n  sav ings  and loan a s s o c i a t i o n s  insured  by 

t h e  F e d e r a l  Savings and Loan Insurance Corporation (12  U .C- 5 1730b) 
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'fie f o l l o w i n g  classes of i n v e s t m e n t s  are also au thor ized ,  although 

n o t  ment ioned  i n  Manches t e r  Rand: 

( 9 )  O b l i g a t i o n s  of the Pos ta l  Service (39 U. S .  C. 5 2005). 

(10) O b l i g a t i o n s  of t h e  Envi ronmenta l  Financing A u t h o r i t y  ( 5  1 2  (k), 

ac t  o f  October 18, 1 9 7 2 ,  Pub. L. 95-500, 86 Stat .  833, 33 U . S . C .  5 1281 

n o t e ) .  

( 1 1 )  O b l i g a t i o n s  of t h e  Washington Eietropoli tan Area T r a n s i t  

A~tthority ( 5  1 2 ( a ) ,  Act o f  J u l y  13,  1 9 7 2 ,  Pub. L. 92-349, 86 Stat. 464) .  

The  foregoing l i s t  i s  not e x h a u s t i v e .  

The w i d e  rnngc of lega l  i n v e s t m e n t s  for I n d i a n  t r u s t  funds emphasizes 

the i n e x c u s a b l e  abuse  o f  d i s c r e t i o n  i n h e r e n t  i n  i e t t i n g  such f u n d s  l i e  

i d l e  even For r e l a t i v e l y  s h o r t  p e r i o d s .  

In  M a n c h e s t c r  Rand t h e  c o u r t  d e c i d e d  t o  assess damages f o r  non- 

invcs tm~2nt  on  t h e  basis of evidence of which inves tments  a reasonably 

p r u d e n t  t r r t s t c e  would have chosen i n  the  course  of d i s c h a r g i n g  his 

F i d u c i a r y  r e s p o n s i b i l i t i e s .  We r e j e c t e d  t h i s  approach i n  Te-Moak i n  favor 

of a un i fo rm 5 percent  i n t e r e s t  rate ,  stating ( 3 1  Ind. C l .  Comm. 519- 

. . . I t  would be a hopeless undertaking, however, t o  
attempt rccom t r u c t i c n  of the i nves tmen t  programs of  t h e  
many i n d i v ~ d i : a l s  who s e r v e d  as Secre ta ry  of  t h e  I n t e r i o r  
d u r i n g  t h a t  ? e r i od ,  e s p e c i a l l y  a f t e r  1 9 1 5 ,  when t h e y  
had d i s c r c t l c n  t o  choose between d i f f e r e n t  k i n d s  of 
i n v e s  t z c n  t s . 
1Je a d h e r e  t o  Te-\Ioak, and w i l l  measure darragcs f o r  f a i l u r e  t o  invest 

the nccouats c o n s i s t i n g  of interest on o t h e r  trust funds ,  by five percent 

i n t e r e s t  ptlr annun ccnpounded annually. We s h a l l  a l low the d e f e n d a n t  
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t o  a d j u s t  t h e  accounts  f o r  r e v e r s e  spending be fore  c a l c u l a t i n g  the 

damages, s i n c e ,  a s  we h e l d  i n  Te-Moak, the 1841 a c t ' s  requirement  f o r  

re investment  of i n t e r e s t  a p p l i e d  only  t o  s u r p l u s  income. See 31 

Ind. C 1 .  Comnl. a t  463, 497. Income h e l d  on d e p o s i t  whi le  p r i n c i p a l  is 

being s p e n t  i s  not t r u l y  s u r p l u s .  

While 5 percen t  i n t e r e s t  may have been higher  than t h a t  o b t a i n a b l e  

on a u t h o r i z e d  t r u s t  inves tments  dur ing  t h e  e a r l i e r  pe r iods  of i d l e n e s s  
61 

involved i n  t h i s  case, i t  is  s u b s t a n t i a l l y  below c u r r e n t  rates. 

Recently t r e a s u r y  b i l l s  s o l d  a t  a d i scoun t  r e s u l t i n g  i n  9.016 p e r c e n t  

6 /  See, however, t h e  fo l lowing  passage from the  Annual Report o f  t h e  - 
Commissioner of I n d i a n  Affairs f o r  fiscal year  1928 a t  page 30 (item 
60 i n  Appendix B t o  p l a i n t i f f ' s  memorandum on Indian t r u s t  funds  i n  
Dockets 326-A and 22-G, adopted by r e f e r e n c e  i n  t h e  i n s t a n t  case) :  

A t o t a l  of $1,158,994 i n  i n t e r e s t  was paid by 
banks ho ld ing  Ind ian  funds ,  $391,842 of  which accrued 
t o  Osage Ind ians  and $287,950 t o  members of t h e  Five 
C i v i l i z e d  T r i b e s .  The u s u a l  r a t e  obta ined on time 
d e p o s i t s  was 3 1 / 2  p e r  c e n t ,  b u t  i n  some i n s t a n c e s  
rates as high  as 4 and 5 p e r c e n t  were paid by depos- 
i t o r i e s .  Aggregate d e p o s i t s  averaged dur ing  t h e  yea r  
approximate ly  $35,000,000 . . . . 

Whenever banking f a c i l i t i e s  proved inadequate ,  
s u r p l u s  funds  were i n v e s t e d  i n  Government s e c u r i t i e s  
of v a r i o u s  i s s u e s ,  y i e l d i n g  irom 3 3 /8  t o  4 1 / 4  per 
cent. The t o t a l  amount of such inves tments  was 
$25,355,000 on June 30, and of this amount $16,000,000 
r e p r e s e n t e d  Osage funds and $8,000,000 funds of members 
of t h e  Five C i v i l i z e d  Tribes. 

The quoted passage s u g g e s t s  t h a t  t h e  t o t a l  of  uninvested f u n d s , t o  
which t h e  i n s t a n t  d e c i s i o n  w i l l  app ly  as a p receden t ,  may be r e l a t i v e l y  
smal l .  
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a n n u a l  i n t e r e s t ,  and long- term treasury bonds bearing an 8 1/2 percent 

coupon are b e i n g  offered as this o p i n i o n  is w r i t t e n .  As we sta ted  in 

Tlirec Affiliated T r i h c s  of t h e  F o r t  Berthold Reservation v. United States, - -- 
Docket 350-F, 28 Ind. C1. Corn. 2 b 4 ,  300 (1972): 

. . . I t  r;ppears th:it in the long term 5 p e r c e n t  is  a 
r n t c  t!lc-t  c o l ~ v c ~ : .  l.a.-itly averzges the ups  and downs of 
c c o n o ~ i c  a c t i v ? '  t y. 

I t  slr(3ultl be in:?eccssary to s q  t h a t  we will not award damages f o r  

ar ly  ptsr i nd when &fie funds  c o n s i s t i n g  of interest  earned on o t h e r  t r u s t  

f u n d s  wrrt  prudent i ; .  and l s w f  u l l y  i n v e s t e d ,  even though  the investments 

We award damnges rncclsured by compound interest because the act of 

It341 cixprrs.;ly rr ,a~datcs  t h e  r e i n v e s t m n t  of interest. Section 28 of the 

At:t of  :I;ty 2 5 ,  1918, (1. Bb,  4Ci Stat .  591,  which  a u t h o r i z e d  t h e  

d o p o s i t  o l  I n d i a n  t r u s t  f unds  i n  banks, a l so  c m t e r n p l a t e d  that compound 
?/ - 

lilterrst w o l r l d  h e  ea rned .  As s tated  by the United States Court of Appeals 

7/ C o m p i r c ~ i l c r  ( :~m>ra l  J. ii. ? ! ~ C a r l  r u l e d  as  fellows in a l e t ter  t o  the  - 
Secretii:-y the I n t e r i o r  da ted  Feb rua ry  11, 1926 ( r e p r i n t e d  i n  H. R. 
R r p .  N o ,  $07,  6 9 t h  Long.,  1st Sess. -- R-57 i n  the Docket 326-A 
appendix) : 

I t  i:; cvldl:qt frcm thc  l a n g w g e  used  i n  this law 
t l ~ ~ l t  t hc intcrest  on Inc l i~ .n  moneys segregated ar,d 
p l ; ~ c r d  i n  banks in some cases for the express purpose 
of J: . .v~ i t ig  i n t e r e s t  s t  i ) ~ l l d  nk>t again becorce a p a r t  of the  
cc_.nnw iuild in the T - e n s u r y  after  such islterest has 
nccruc~i .  T t  would appear rather from the provision of 
law quote:? t h a t  t h e  amocnt of iatcrest accruing on such 
funds shoc la  beccae a p a r t  of t h e  p r i n c i p a l  amount 
tht r t lof .  1Z. i~ view is strengthened by t h e  proviso that 
nnv part oC t r i h a l  funds required i o r  suppcr t  of s c h o o l s  
o r  pay of t r i b a i  o f f i c e r s  s h o u l d  be  excepted for [from] 
segrega t ion  o r  d e p o s i t e d  [ s ic]  t h e  same to be expended 
f o r  such  purposes .  (continued) 
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i n  Uni ted  S t a t e s  v. Glasser, 287 F.2d 433, 434 (7th C i r .  1961) : 

. . . While t h e r e  is a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  
t h a t  t he  law does n o t  f a v ~ r  compound i n t e r e s t  o r  
i n t e r e s t  on i n t e r e s t ,  it is recognized t h a t  t h i s  
c o n s i d e r a t i o n  w i l l  nGt p r e v a i l  i n  t h e  face  of a 
s t a t u t e  a u t h o r i z i n g  i t .  47 CJS I n t e r c s t  § 4, p. 15. 

I n  any e v e n t ,  one cannot  l o g i c a l l y  accep t  t h e  p r i n c i p l e  t h a t  

funds made up of  i n t e r e s t  on o t h e r  funds are "funds he ld  i n  t r u s t  by t h e  

United s t a t e s "  w i t h i n  t h e  meaning of  t h e  1841 a c t  wi thou t  r e q u i r i n g  

s u c c e s s i v e  re inves tment  of i n t e r e s t ,  For i f  t h e  re investment  of  

i n t e r e s t  s topped a t  any  s t a g e ,  a fund he ld  i n  t r u s t  by t h e  United 

S t a t e s  would be  kept  i d l e  i n  v i o l a t i o n  of  t h e  a c t .  Thus w e  cannot 

l s g a l l y  o r  c o n s i s t e n t l y  measure damages by m l y  simple i n t e r e s t  on the 

i d l e  i n t e r e s t  accoun t s  a t  i s s u e  he re .  

This c a s e  i s  s i m i l a r  t o  t h a t  g iven i n  our Blackfeet  op in ion  (32 Ind.  

Cl. Conml. at 75) as a h y p o t h e t i c a l  example of where we would have 

j u r i s d i c t i o n  t o  o r d e r  accoun t ing  c a r r i e d  down t o  d a t e .  The defendan t ' s  

f a i l u r e  t o  i n v e s t  t r u s t  funds which s t a r t e d  be fo re  1946 cont inued 

afterward and was s t i l l  going on i n  1951, t h e  l a s t  year covered by t h e  

7/ (con t inued)  - 
The revenues  thus  de r ived  from i n t e r e s t  on t r i b a l  

funds d e p o s i t e d  i n  banks under t h e  a c t  of  May 25,  1918, 
s u p r a ,  are t h e r e f o r e ,  n o t  f o r  c r e d i t  t o  t h e  t r u s t  fund,  
Ind ian  moneys, proceeds of l a b o r ,  b u t  should  be  c r e d i t e d  
t o  t h e  p r i n c i p a l  amount s o  d e p o s i t e d ,  such i n t e r e s t  having 
become a p a r t  of t h e  moneys segrega ted  and placed on 
d e p o s i t ,  u n l e s s  s p e c i f i c  s t a t u t o r y  a u t h o r i t y  is gran ted  
f o r  t h e  u s e  t h e r e o f  under t h e  t r u s t  fund i n  ques t ion .  

The quoted s t a t ement  is e q u a l l y  a p p l i c a b l e  t o  t h e  Act of  June 24,  
1938, 25 U.S.C. 9 162a,  which superseded the 1918 act. 
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GAO r e p o r t  on f i l e .  The un inves ted  t r u s t  f u n d s  were active, with 

numerous and varying d e p o s i t s  and withdrawsls. F u r t h e r  a c c o u n t i n g ,  

therefore ,  i s  i n d i s p e n s a b l e  t o  an  award of f u l l  damages. The d e f e n d a n t  

w i l l  h e  r c q u i i d  t o  accoun t  f o r  un inves ted  balances  i n  the two interest 

f u n d s  u n t i l  d a t e  of f i n a l  judgment h e r e i n .  

A t  t M s  timc, the defendan t  w i l l  be o r d e r e d  t o :  

(1) R e s t a t e  its a c c o u n t s  o f  t h e  f u n d s  "Proceeds of F o r t  Peck 
8 1  - 

Kcservii t lon,  Uontann," "For t  Peck Reservation Four  Pe r  Cent  Fund," 

and tllc corrc.spontfi.np i n t r r e s t  a c c o u n t ,  " I n t c r e s t  and Accrua l s  on 

Interest, F c 3 r t  Peck Xcservation Four P e r  Cent  Fund," so 2 s  t o  correct 

revcrse spcntfin;: ant! l a t e  postin~s of i n t e r c s t ,  and t o  show year-end 

bolnnccs. 

( 2 )  !:est-iltt> i r r  a s imi l a r  manner s t a r t i n g  f r o m  .Tux. 3 0 ,  1930, the  

f u n d s  " l ' r ~ c t ~ ~ c t s  o f  Lahor ,  b'ort Peck I n d i a n s ,  Ffontana" and " I n t e r e s t  and 

Accrua l s  on I n t c r c s t ,  Procecds of Labor, FortPeck I n d i a n s ,  Elontana." 

( 3 )  Carry the r e s t a t ed  .~ccc?unts  dovn t o  t h e  end of t he  l a s t  f i sca l  

year  hefore  thc d o t e  of f i l i n g  w i t h  t h i s  Commission. 

8/ ?'lit-st. art1 t !sser. t ial ly t !~c  sape  fund.  P r o c e e d s  of t h e  parts  of the - 
For t  Pccl. rcservrit i L w  a l i e n a t c ' d  under a u t h c r i t y  of the 1908 a c t  b e f o r e  
1 9 1 7  were l ~ b e l l e d  " P r c r e r d s  of the Fort Fcck Zcservation, Montana" and 
nc interest p a i d  tipan t h e z .  Proceeds receivcd a f t e r  t h e  beg inn ing  of 
1 c 1 7  were I , ~ b e l l ~ c f  "Fort Peck Reservation Four P e r  Cent Fund," and i n t e r e s t  
was pczld upon t h e m .  See GAO R e p o r t ,  pages 286, 231, 2 3 5 .  A t  some date 
nct  ( ! i s c lo se~ l  by  the r epo r t ,  the balance remaining i n  the Proceeds fund 
w s  tratlsferrcc! t o  t h e  Four  Per Cent Fund. I n  our  1972 o p i n i o n ,  under  
h c e p t  fen Kc.. 4 ( 2 f i  Ind.  C1. Corn. 181-18?) w e  have already ordered t h e  
d e f e n d a n t  t o  rps ta tc  t h e  Proceeds account, showing a l l  entries, and to 
c:fculatc t h e  in teres t  that shou ld  hnvc  been earned upon it. 
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(4) Calculate 5 percent annual interest, compounded annually, on the 

uninvested balances in the restated "Interest and Accruals on ~nterest" funds. 

5 File the restated, updated accounts and the calculations of 

interest with this Commission, and serve copies on the plaintiff, on or 

before August 26, 1974. 

Exception KO. 13: Reservation Lands Sold for 
$1.25 an Acre Under A c t  of May 30, 1908 

Plaintiff asks us to reconsider our ruling that it cannot prosecute 

the claim stated in its thirteenth exception in the instant accounting 

suit. The plaintiff sought under this exception to recover the difference 

between fair market value and the $1.25 per acre price fixed by the Act 

of May 30, 1908, c .  237, 35 Stat. 558, for 0 , 7 3 6 . 7 1  acres alienated from 
9 /  - 

its reservation. The exception reads as follows: 

Petitioner excepts to respondent's report on the ground 
that it shows respondent, in breach of its fiduciary obligation 
to petitioner, mismanaged petitioner's trust property by 
purchasing 6,736.71 acres of petitioner's lands at $1.25 per 
acre whereas said lads were worth stlbstantially in excess of 
$1.25 per acre. Fetitioner further excepts to the failure of 
respondent's report to show the interest lost to petitioner 
by reason of respondent's failure to credit petitioner's funds 
with the fair market value of said lands. 

9/ 2,642.70 acres were granted to the State of Montana for support of - 
p u b l i c  schools under section 7 of t h e  act, and 4,094.01 acres were 
reserved under section 3 of the act for Federal agency and school use, 
making a t o t a l  of 6,736.71 acres  removed from reservation status. For 
these the Indians were paid $8,420.89, by per capita distribution in 
fiscal year 1917. The lands reserved for agency and school use, 4,094.01 
acres, were restored to the Fort Peck Indians by the A c t  of March 3, 1927, 
c .  376, 44 Stat. 1401-1402; and $5,117.52, representfng their purchase 
price at $1.25 an acre, was charged to the Fort Peck Reservation Four 
Percent F m d  and credited to the United States. See GAO report herein 
at pages 27, 33. 
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In the supporting statement under Exceptfon No. 13, the plaintiff 

cited Three A f f i l i a t e d  Tribes of the Fort  Eerthold Reservatfon v. United 

States, 182 C t .  C1. 543 (1968), as a precedent e n t i t l i n g  It to j u s t  -- 
ccmpensation for the a l i ena ted  lands  as provided by the  F i f t h  Amendment. 

We based our 1972 derlsion on procedural grounds. We held t h a t  under 

tb.e plaintiff's accounting claim we could consider  only whether t h e  

defendant had f u l f  i l l . e d  the obligations imposed by t h e  1908 a c t  and the  

agreement upon whicli that act wzs, in part, based. Since the defendant 

hod paid the stipulated $1.25 an ac re ,  w e  concluded that the  p l a i n t i f f  

could not obtain re l ie f  in t h i s  s u i t .  

We overlooked t h e  fats  t h a t  the Government, p r i o r  to 1908, i n  an 

agreement ratified by the Act of May 1, 1888, c .  213, 25 Stat. 113, s e t  

aside the F ~ r t  Peck Reservation as a permanent home for the p l a i n t i f f s ,  

thus assuming a f i d a c i a r y  dr:ty to protect the i n t e g r i t y  of the reserva t ion .  

See American Ind ians Residinq on the ?iari.2opa-Ak Chin Indian Reservation -- 
v. United States, Docket 235, 31 Ind. C 1 .  Corn~ 354, 390 (1973). See a l s o  -- 
United  S t a t e s  v .  Assiniboirio Tribes, 192 C t .  C1. 679, 687-691, 428 F. 2d - -- - 
1324, 1328-1330 (19701, aff'g Docket 279-A, 2 1  Ind. C1.  Connn. 310 (1969); 

Seminole Nation v. U i ~ i t e d  States, 102 Ct. C 1 .  - 505, 602 (1945); B lackfee t ,  

supra, a t  77; c f .  Yorrison v. Vork, 266 U. S. 481, 485 (1925); United - 
10/ - 

States v. Payne, 264 Lr. S .  446, 448 (1924). 
-_I_ 

k?hi le  the ~overnment ' s 

1G/ In Fort Peck I n d l m s  v. United States, Docket 183, 3 Ind. C l .  Corn. -. -- 
1 3 3 ,  138 (19543, af.f'ci.132 Cc. C1. 373 (1955 ) .  we held the 1908 act d i d  no t  
create s " t e c h n i c a l  t rust  ." This is  not equivalent  tc stating i t  d i d  not 
create a trust at all. Te-Moak Bands v. ~ d i t e d  S t a t e s ,  Docket 326-A, 
a1 31 Ind. Cl. Ccm. 427, 504 (1973). In any event, our 1954 Fort Peck -.* ' 
decision affir~ed that  t ? ~ e  United States had the  duties and l i a b i l i t i e s  of 
a guardian under the 1908 act--a statement equally app l i cab le  under t h e  
1888 agreement. Guardianship is a fiduciary r e l a t i o n s h i p  in which self- 
dealing is subjected t o  even stricter scrutiny than in t ru s t eesh ip .  
? Pomercy's Equi ty  Jurisprudence $ 961; cf. $9  956, 958 (3d ed. 1905). - 
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duties may derive exclusively from written law, old obligations are not 

wiped out, and the fiduciary relationship does not start afresh, every 

time Congress passes a new law. The new act of Congress itself may be 

a breach of trust. United States v. Mille Lac Chippewas, 229 U. S. 498, 

508-509 (1913); Confederated Salish and Kootenai Tribes of the Flathead 

Reservation v.  United States, 175 Ct. C1. 451, cert. denied, 385 U. S. 

921 (1966); - cf. United States v. Kiowa, Comanche and Apache Tribes,l43 

C t .  C1. 534, 163 F. Supp. 603 (1958). cert. denied, 359 U. S. 934 (1959) 

(aff'g Docket 32, 5 Ind. C 1 .  Corn. 72 (1957)). 

Thus, even under the restrictive view of the pleadings which we 

took in 1972, the defendant's alleged failure to pay full value for the 

alienated lands might be considered a breach of fiduciary obligation of 

the kind commonly urged in accounting cases. 

The Government here, by the 1908 act, in a single transaction, 

bought lands from the Indians and gave them away to the State of Montana 

or reserved them to itself for agency and school use. Without going into 

the adequacy of the consideration, the mere fact that the trustee 

purchased from the beneficiary places a burden of explanation on the 

trustee. 

Transactions between persons in fiduciary relations are presumptively 

invalid; equity casts upon the party in the position of superiority the 

burden of proving affirmatively its compliance with equitable requirements 

and thereby overcoming the presumption. 2 ~omeroy's Equity Jurisprudence, 

5 956 (3d ed. 1905). See also id. 9 5  958, 961; cf. Klamath and Modoc 
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l r i b e s  v. Vnited States, 193 C t .  C1. 670, 689, n. 25 (1971). ~ q u i t p ' s  -- 
traditional remedy was to decree restoration in kind; but where, as  

under the Indian Claims Commission Act, it is impossible to restore 

property disposed of in breach of t r u s t ,  the beneficiary i s  entitled to 

personal judgnent f o r  complete indemni f ica t ion  and compensation. 

? Psmcroy, supr-:, 4 1080. In  such case,  of course, the plaintiff has 

the bt;rc!cn of proof  of  damages. 

Thc d e f e n d a n t  c c n t e n d s  t h a t  the p l a i n t i f f ' s  petition was not broad 

cnough to support the c1ni.n r;ade unde r  the t h i r t e e n t h  exception, arguing 

a s  f o l l o w s  ( response t~ n o t i o n  f o r  c o n s i d e r a t i o n ,  p. 1 2 ) :  

T f  p l a i n t i f f  wailted to asser t  a cl3im for t5e value of 
lnntl or  o t h e r  p r a p e r t y  as  opposed t o  receipt 2nd expenditure 
of mont.y, St s i m u l d  have done so by se;:inq out a specific 
cl.lim f o r  thc l o ss  of such land or o t h c r  property. M i a m i  
Trihc v. U n i t - d  States, 9 Ind. C 1 .  Corn. 580, 590-591 (1961). -- -- 
I f  aII  Ian<! o r  property claims are  prcserved merely  by denanding 
a ~;+wt.r.ll a c c o ~ t n t  ing , tile statute of limitations in the Tndian 
Claims (:ornm.tss!on A c t ,  Spction 12, A c t  of August 13, 1940, 60 
S t a t .  1052, 25 U.S .C.  s c c .  70k, is without meaning for any 
tribe which dcrr,:inc!etl a gt>neral accounting, 

Nimi, case dt?cidcd without c i t a t l c n  of 3 singie authority, is  
*-- 

r o t  t h e  C o r m i s z i c n ' s  l a s t  word on a c c c ~ ~ n t i n c .  Blackfeet, supra, 32 Ind.  

C l .  Comm. &?t q6-87. The relatioc of  pleadings to the statute of l i m i t a -  

t i o n s  uncltb;- rnodcrn 1-t-derzl p r a c t i c e  is g iven  i n  Noore's F e d e r a l  Practice, 

Par .  15.15121, a t  1021-1023, t1 : l ts :  

S t c 3 t u t c s  ~ ? f  Limitat ions are Cesigced to ensure that parties 
arc pivc: i  formal  and sensonable n o t i c e  that a claim is being 
asserted s g a i n s t  them . . . A party whc is notified of l i t i g a t i o n  
cimccrning a g iven  transaction or  occurrence is entitled t o  no 
more protection from statutes of limitations than one who is 
informed of thc precise legal description of the r i g h t s  s o u g h t  
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t o  be enforced.  If t h e  o r i g i n a l  p leading gives f a i r  n o t i c e  
of t h e  g e n e r a l  f a c t  s i t u a t i o n  ou t  of which t h e  c la im a r i s e s ,  
t h e  defendant  w i l l  n o t  be depr ived of any p r o t e c t i o n  which 
the  s t a t e  s t a t u t e  of l i m i t a t i o n s  was designed t o  a f f o r d  him. 

There is  no doubt t h a t  t h e  p l a i n t i f f  a t  t h e  commencement of t h i s  

l a w s u i t  gave t h e  defendant  f a i r  n o t i c e  of the  c la im i t  l a t e r  p a r t i c u -  

l a r i z e d  i n  Exception No. 13.  We quote from pages 3 through 6 of t h e  

o r i g i n a l  p e t i t i o n ,  f i l e d  J u l y  31, 1951: 

Trus t  P r o ~ e r t i e s  of t h e  Claimant Group 

A. Reservat ion Lands and P r o p e r t i e s .  

9. By Act of May 1, 1888 (25 S t a t .  113), the  Congress 
set a p a r t  f o r  t h e  permanent use  and occupation o f  t h e  
Claimant Group t h e  l a n d s  embraced within t h e  For t  Peck 
r e s e r v a t i o n .  I n  r e s p e c t  t o  s a i d  l a n d s  and appurtenances 
the reon ,  t h e  Respondent h a s  exercised and i s  now e x e r c i s i n g  
t h e  powers of a guardian and of a t r u s t e e  i n  possess ion.  

C .  Funds From S a l e  and Other Dispos i t ion  of Reservat ion 
Lands. 

11. Pursuant  t o  a n  Act of May 30, 1908 (35 S t a t .  5 5 8 ) .  
and subsequent l e g i s l a t i v e  a c t s ,  Respondent s o l d ,  granted 
r i g h t s  of  way through, and o therwise  disposed of lands of 
t h e  Claimant Group and took t h e  proceeds of such s a l e s  t o  
be he ld  i n  t r u s t ,  used and expended for t h e  b e n e f i t  of t h e  
Claimant Group. The Respondent managed the  s a l e  of t h e s e  
l a n d s  and admin i s te red  t h e  proceeds  thereof  as  guardian of 
and t r u s t e e  f c r  t h e  Claimant Group. 

Breaches of F iduc ia ry  Obl iga t ions  

17.  Upon informat ion and b e l i e f  t h e  p e t i t i o n e r  a s s e r t s  
t h a t  t h e  Respondent, i n  breach of i t s  f i d u c i a r y  o b l i g a t i o n s  
t o  t h e  Claimant Group, h a s  
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(a)  mismanaged the said trust properties of the Claimant 
Group and has used parts of such properties for its 
otm purpose , advantage, and bcnef i t ; 

( d )  failed to credit all said trust properties or other 
funds owing or due the Claimant Croup to the account 
of the Claimant Group; 

(c) improperly pai.d said trust properties of the Claimant 
Croup to persons or organizations not entitled thereto; 

(f) tmproperly used said trust properties of the Claimant 
Group for purposes which were not to the advantage or 
benefit of the Claimant Group, or the memhers thereof; 

(g) failed to exercise due diligence in protecting the 
value of the said trust properties of the Claimant Group. 

18, therefore, the Petitioner p r a y s :  

B. For a determination that Respondent shall pay to the 
Clairwnt Croup such amount, including interest, as is 
revealrd by such accounting to be due and unpaid; 

C. For a determination that Respondent is liable to the 
Claimant Croup in damages for any breach of its fiduciary 
obligations revcaled by such an accounting. 

I!. For such other relief as the Commission may firid 
appropriate and that judgment be entered i n  favor of the 
Petitioner. 

The plaintiff's rights to present evidence in support of the 

foregoing allegations are neither restricted nor  affected because its 

attorneys put the label "Accounting Fetition" on the cover of the 
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A contention very similar to the defendant's instant one, that an 

Indian claim not initially pleaded with particularity may not be asserted 

in an accounting case after expiration of the statute of limitations, was 

made in Menominee Tribe v. United States, 102 Ct. C1. 555 (1945). The 

court rejected the contention in the following language (at page 564) : 

The defendant devotes a large part of its brief to a 
defense not raised in its answer and counterclaim, to wit, 
that it was not until after the statute of limitations had 
run that the plaintiff made claim that the 5 percent fund 
should have been reimbursed for expenses incurred under the 
Act of 1906. 

. . . On Deceaber 1, 1938, thirteen petitions were filed, 
One of them was for loss of interest on the "Menominee Log 
Fund." This complained only of withdrawals from this fund 
for operations under the Act of 1908 and did not mention 
withdrawals under the Act of 1906. However, on the same date 
plaintiff filed a bill for a general accounting by defendant. 
Then, wher. the Comptroller General's report showed withdrawals 
from the 5 percent fund for operations under the 1906 A c t ,  
later supplemented by the 1908 Act, plaintiff filed a motion 
for leave to amend its petition for loss of interest on the 
Menominee Log Fund by consolidating with it its petition for 
a general accounting, insofar as withdrawals from this 
Menominee Log Fund were concerned. This motion was granted. 
It was properly granted because plaintiff had filed within 
time a petition giving it the right to recover the interest 
on any withdrawals from this fund that had not been repaid, 
to wit, the petition for a general accounting. In that suit 
it was not necessary for plaintiff to point to any specific 
wrongful act of the defendant; it was a petition by the "ward" 
for a general account ing by its "guardian. " 

This defense is not well taken. 

In Blackfeet, supra, 32 Ind. C1. Comm. at 76-84, w e  held that the 

Government must account for Indian trust property other than money, where 
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a p l a i n t i f f  has  made a t i m e l y  demand t o  t h a t  effect .  I n  i t s  o r i g i n a l  

p e t i t i o n  i n  t h i s  case, f i l e d  J u l y  31, 1951, t h e  p l a i n t i f f  called for a 

p r o p e r t y  accoun t ing .  We c a n  p e r c e i v e  no more r eason  f o r  r e q u i r i n g  the 

p l a i n t i f f  t o  p a r t i c u l a r i z e  b r e a c h e s  of  t r u s t  i n  advance o f  r e n d i t i o n  o f  

t h e  account i n  t h e  case of p r o p e r t y  t h a n  i n  t h e  case of  money. 

I n  Lower Sioux I n d i a n  Cornun i ty  v.  Uni ted  S t a t e s ,  Docket 363, 22  

Tnd. C1. Cornrn. 226  (1.969), w e  h e l d  t h a t  g e n e r a l  a l l e g a t i o n s  of  mismanage- 

ment o f  plaintiff's p r o p e r t y ,  similar t o  t h o s e  i n  the p e t i t i o n  i n  t h e  

i n s t a n t  case, a u t h o r i z e d  t h e  p r o s e c u t i o n  of claims f o r  l a n d s  ceded under  

a t r e a t y ,  nn a g r e e n e n t ,  and a s t a t u t e ,  f i r s t  specified on t h e  r e c o r d  18 

years l a t e r .  In Yankton Sioux T r i b e  v .  United Sta tes ,  175 C t .  C 1 .  564, 

569 (1966), r e v ' %  Docket 1 4 2 ,  10  Ind.  C1. Conm. 137 (1962 ) ,  t h e  Cour t  of 

Claims r e v e r s e d  o u r  r e f u s a l  t o  hear a claim on t h e  ground t h a t  i t  was 

not  s p e c i f i e d  i n  t h e  o r i g i n a l  p e t i t i o n  and s t a t e d :  

. . . w e  t a k e  cogn izance  of t h e  l i h c r a l i t y  i n  p l e a d i n g  b e f o r e  
j u d i c i a l  t r i b u n a l s  i n  t h e s e  modern t imes ,  a s  fully d i s c u s s e d  
by  Commissioner S c o t t ,  and need bu t  mention t h a t  t h e  Commission 
is  hound both by t h e  rules i t  h a s  adopted  and t he  s p i r i t  of  
t h e  l n d i a n  Claims Commission Act t o  t h i s  l i b e r a l i t y  i n  p rocedure .  

The same c o u r t ,  in Confederated S a l i s h  and Kootenai  T r i b e s  v. Uni ted  

S t a t e s ,  189 C t .  C i .  319, 324, 417 F. 2d 1340,  1342 (1969) ,  stated: 

F i n a l l y ,  we canno t  f o r g e t  t h a t  t h i s  i s  a l i t i g a t i o n  
b r a u g h t  by Indian Tribes t o  r e d r e s s  a n  a l l e g e d  wrong by t h e  
( ;ove rn .~en t  which  h a s  long s u p e r v i s e d  t h e i r  a f f a i r s .  Though 
w e  do not l e a n  ever backward i n  such  a case, we are somewhat 
more l e n i e n t  i n  p r o c e d u r a l  m a t t e r s  t h a n  w e  might be i n  o t h e r  
classes  of c a s e s  i n  which t h e  r e l a t i o n s h i p s  of t h e  p a r t i e s  
arc no t  so s p e c i a l .  
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W e  conclude,  t h e r e f o r e ,  t h a t  w e  were i n  e r r o r  i n  our  former o p i n i o n  

when w e  h e l d  t h a t  t h e  p l a i n t i f f  could not  a s s e r t  a c l a im i n  t h e  i n s t a n t  

case f o r  e x t r a  compensation f o r  i t s  l ands  a l i e n a t e d  under t h e  1908 a c t .  

No amendment of t h e  p e t i t i o n  i s  necessarv .  The on ly  purpose  an  

amendment could  s e r v e  would be  to g i v e  d e t a i l s  of t h e  c la im,  and the  

t h i r t e e n t h  excep t ion  and i t s  suppor t ing  statenent have a l r e a d y  done t h i s .  

Modern p r a c t i c e  r e c o g n i z e s  a l t e r n a t i v e  ways t o  d e f i n e  i s s u e s .  The Supreme 

Court s t a t e d  i n  Conley v. Gibson, 355 U .  S. 41, 47-48 (1957):  

. . . a1.l t h e  Rules  r e q u i r e  i s  "a s h o r t  and p l a i n  s t a t e n e n t  
of t h e  claim" t h a t  w i l l  g i v e  t h e  defendant f a i r  n o t i c e  of 
what t h e  p l a i n t i f f ' s  c l a im i s  and t h e  grounds upon which 
i t  r e s t s .  . . . Such s i m p l i f i e d  "no t i ce  pleading" is  made 
p o s s i b l e  by t h e  l i b e r a l  oppor tun i ty  f o r  d iscovery and t h e  
o t h e r  p r e t r i a l  procedures  e s t a b l i s h e d  by t h e  Rules t o  
d i s c l o s e  more p r e c i s e l y  the  b a s i s  of both  c la im and de fense  
and t o  d e f i n e  more narrowly t h e  d i spu ted  f a c t s  and i s s u e s .  

Amending t h e  p l a i n t i f f ' s  p e t i t i o n  t o  conform t o  t h e  e x c e p t i o n  would 

be an  i d l e  and a n a c h r o n i s t i c  ceremony. 

Another q u e s t i o n  remains.  Is t h e r e  some s u b s t a n t i v e  p r inc ip le -no t  

a t e c h n i c a l i t y  of p lead ing ,  bu t  a  rule of law--which f o r b i d s  a  c la im f o r  

j u s t  compensation from being a s s e r t e d  i n  t h e  same case as  a claim for 

equi tab le  accoun t ing?  

As we pointed out  i n  f o o t n o t e  3 of our 1972  opinion (28 Ind.  C1. 

Corn. at  1 7 1 ) ,  t h e  f a c t  t h a t  an  a c t  of  Congress d i spos ing  of Ind ian  

p r o p e r t y  is based on an agreement wi th  t h e  Ind ians  o r d i n a r i l y  s i g n l f  fes 

that an eminent domain t a k i n g  d i d  no t  occur .  



In  repard  t o  surveved s e c t i o n s  numbered 1 6  o r  36 on t h e  For t  Peck 

Feservation, and lands g r a n t e d  i n  l i e u  t h e r e o f ,  a n  agreement d a t e d  

$eptember 1 4 ,  1907 ,  p rov ided  f o r  t h e  $1..?5 a n  acre p r i c e ;  b u t  i t  made 

n o  mention cf reserving land f o r  agency a n d  s c h o o l  u s e .  A copy of t h e  

agreement forms l 'xhibi t  U i n  s u p p o r t  of t h e  defendant's motion for 

s m m a r y  judprnent  i r ;  Docket: 183, a n  e a r l i e r  a c t i o n  between t h e  p r e s e n t  
11/ - 

~ a r t i e s ,  :mrl w t n k c  judicial n o t i c e  of it h e r e .  

Thus i t  a p p e a r s  t ha t  t h e  p r e s e n t  plaintiff may have a l e g a l  claim 

under  t h e  F f f t l ~  Amendment in regard t o  part o f  t h e  l a n d s  a l i e n a t e d  in 
121 

1908 and a p u r e l y  eqt!itat.le claim in r e g a r d  to t h e  o t h e r  p a r t .  

11/ Scc 3 i nd .  C 1 .  ('0~1. 78 ( l ? 5 4 ) ,  n f f  ' d ,  132 Ct. C 1 .  373 (1955). In -- -- 
i t s  response t o  t h e  p r e s e n t  n o t i o n  f o r  r e h e n r i c g ,  d e f e n d a n t  f o r  t h e  f i r s t  
time attempts to raise t h e  d e f e n s e  of res ~ d k a t a ,  on the basis of this - 
case ,  agalnqt p l a i n t i f f ' s  claim f o r  additicnal compensation for the 
Montana school s c c t f o n s  and a d m i n i s t r a t i v e  s i t e s .  By examining  t h e  
p l e a d i n g s  and dcc i s - fons  i n  Docket 183 we have determined that d i f f e r e n t  
lands wcre i n  iss:le and tl~tl defense is not t ~ l l  taken. 

1 2 /  We express no o p i n i o n  011 whcther t h e  claim based on t h e  l a n d s  - 
reserved f o r  F e d e r a l  school at:d administrative s i t e s  r e a l l y  is sustainable 
as  a F i f t 1 1  thendmcnt t a l - i r , ~ .  While t h e s e  si t c s  a re  n o t  nentioned in t h e  
1907 agrcemcnt, i t  was s t a r e d  i n  t h e  House dehzte  t h a t  the Indians had 
conscntcd tc? t h e  arendments in t h e  1Qn8 a c t .  42  Cong. Rcc. 7209 (May 29 ,  
1908) .  l'iictr w a s  s u b s t a n t i a l  opposition i n  t h e  llouse t o  t h e  $1 .25  p e r  
acre p r i c e .  In nnswcr it w a s  s t a t e d  (~rroneously, 5 u t  w i t h o u t  c o n t r a d i c i o n )  
t h a t  the For t  I ' c c ? ~  i iescrvst ion was a n  Executive i l rder  R e s e r v a t i o n ,  and 
the $1.25 p r i c e  was " r e a l l y  nothing inore ncr less than a g i f t  t o  t h e  
I n d i a n . "  T d .  7211. - 

If ii:it)i! i t y  should he e s t a b l i s h e d  f c r  t h e  reserved si tes,  a 
difficult question cf d a ~ a g c s  would r e n n i n .  As stated ic footnote 9, 
above, t twse Iiinds were r e s t o r e d  to t r i b a l  mnership in 1927. Presumably 
thcv ' 1 2 . 1  bt.er. IISCY-! ' o .  purpcses ci benefit to t h e  T n d i m s  c o n t i n u o u s l y  
s i n c e  1?\18, d s r i n g  w h i c h  p e r i o d  t h e  I n d i a n s  bzd the u s e  of t h e  $5,117.52 
purch.!sc p r i c e  rit $1.25 an a c r e ,  t h e  p r i n c i p r t l  of which  w a s  taken back  
hy  t h e  Cvvrrnrnb*nt -.,*!;en t h e  l a n d s  werr restored t o  t h e  trihe, leaving a n y  
interest or prcfit f l u 9  i n t e r i n  use of  t h e  money w i t h  the Indians. 
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Although not cited in footnote 3 of our previous opinion, Fort 

Berthold, supra (182 Ct. C1. at 560-61), is the authority for the 

proposition that land acquired by the Government from an Indian tribe 

pursuant to agreement is not "taken" within the meaning of the Fifth 

Amendment. - Cf. Lower Sioux Indian Community v, United States, Docket 

363, 30 Ind. C1. Comm. 463, 472 (1973). 

It is now suggested that Fort Berthold by implication prohibits a 

Fifth Amendment claim from being asserted in the same proceeding where 

the Government is called to account as a trustee. The following passage 

at 182 Ct. C1. 553 is quoted in support of this view: 

It is obvious that Congress cannot simultaneously (1) act 
as trustee for the benefit of the Indians, exercising its 
plenary powers over the Indians and their property, as It 
thinks is in their best interests, and (2) exercise its sovereiw 
power of eminent domain, taking the ~ndians' property within the 
meaning of the Fifth Amendment to the Constjtution. In any 
given situation in which Congress has acted with regard to 
Indian people, it must have acted either in one capacity or the 
other. Congress can own two hats, but it cannot wear them both 
at the same time. 

The contention that the above passage stands in the way of asserting 

a Fifth Amendment claim jn an accounting suit seems to rest on a belief 

that the Government cannot commit breach of trust when it exercises the 

power of eminent domain. Such could hardly have been t h e  court's meaning. 

however. A t  182 Ct. C1. 555, the court referred to cases where a Fifth 

Amendment taking had been held to have occurred, and s t a t e d :  

. . In each case, the Government, in dereliction of its 
fiduciary obligations, made no attempt to give the Indians 
any compensation. [Emphasis supplied. ] 
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Similarly, t h e  Supreme Cour t  i n  Uni ted  S t a t e s  v .  M i l l e  Lac Chippewas, 

6Cpr3, r e f e r r e d  t o  two j o i n t  r e s o l d t i o n s  by which Congress  e x e r c i s e d  i t s  - 
power of  eminent  domain over I n d i a n  t r u s t  l a n d  as " v i o l a t i o n s  of t r u s t , "  

229 U .  S .  at 509. 

When t h c  Government p u t s  on i t s  s o v e r e i g n  h a t  end e x e r c i s e s  t h e  

pcwer o f  eminent  d o n a i n  t o  take l and  he ld  by r ecogn ized  I n d i a n  t i t l e ,  i t  

l a y s  a s i d e  its c h a r a c t e r  a s  a f i d u c i a r y .  T h i s  is t h e  u l t i m a t e  b r e a c h  of 

t r u s t .  

We have looked  in v a i n  for a u t h o r i t y  t h a t  abuse  of t r u s t  o n l y ,  b u t  

nct o u t r i g h t  r e p u d i a t i o n  of t h e  t r u s t ,  may h e  claimed in an e q u i t a b l e  

a c c o u n t i n g .  The J l  s t  i n c t  ion  betweep F j  f t h  Amendment c la ims and e q u i t a b l e  

claims a f f e c t s  the quantum of proof  and t h e  measure of  damage; b u t  i t  

d o e s  n o t  a f f e c t  the p l a i n t i f f ' s  r i ~ h t  to a s s e r t  b o t h  in t h e  same case.  

F o r t  B e r t h o l d ,  s u p r a ,  182 C t .  C 1 .  at 551-552. See also Klamath and Modoc - -- 
T r i b e s  v.  LTnfted S t a t e s ,  1 9 3  C t .  C1. 670,  686, 436 F. 2d 1008,  1015 (1971) ;  

I n d i a n  Claims Commission Genera l  R u l e s  of P rocedure ,  Rule 7 (a) ( 2 )  (25 C.F.R. 

5 5 0 3 . 7 ( 3 ) ( 2 ) ) .  The a n c i e n t  r u l e  of  e q u i t y  is t o  t h e  same e f f e c t .  See 

McMulLen L u m h e r  Co-. v.  S t r o t h e r ,  136 Fed. 295, 305 ( 8 t h  C i r .  1905):  - .- . 

. . . lJ11cre t h e  c o u r t  of e q u i t v  t h u s  o b t a i n s  j u r i s d i c t i o n  
over a n y  mater ia l  p r t  of  t h e  s u b j e c t - m a t t e r  i n  c o n t r o v e r s y  
bettieen t h e  p a r t i e s ,  i t  b r i n g s  w i t h i n  the c o n p a s s  of i t s  
j u r i s d i c t i o n  i n  t h e  s i n g l e  p r o c e e d i n g  t h e  e n t i r e  a d j u s t m e n t  
of a l l ,  to p u t  a n  end t o  t h e  litightion. ~orneroy ' s  E q u i t y ,  
i 'ol.  1, pars .  181-242; 1 Cyc. cf L.  & F.  418. 

Be r tho ld  f o r  the ?reposition that c l a i m s  f o r  a c c o u n t i n g  

and f o r  j u s t  compensat ion canno t  be j o i n e d ,  o r  even t h a t  a F i f t h  Amendment 
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t a k i n g  must be s p e c i a l l y  p leaded,  i s  a misreading of t h e  case. F o r t  

Berthold a c t u a l l y  pe rmi t t ed  such a j o i n d e r ,  and does not  d e a l  w i t h  t h e  

s u b j e c t  of p lead ing  a t  a l l .  

The Court  of Claims case was a n  appeal from a n  i n t e r l o c u t o r y  d e c i s i o n  

of t h i s  Commission de te rmin ing  taking d a t e s  of l a n d s  a l i e n a t e d  from t h e  

F o r t  Ber thold  Rese rva t ion  by a 1910 s t a t u t e  and o r d e r i n g  f u r t h e r  proceed- 

i n g s  t o  de te rmine  f a i r  market va lue  and t h e  m o u n t s  of c o n s i d e r a t i o n  

p r e v i o u s l y  p a i d .  Three A f f i l i a t e d  T r i b e s  of t h e  Fort Berthold  

Reservat ion - v.  United Sta tes ,  Docket 350-F, 16 Ind.  C 1 .  Comm. 341 (1965). 

Three c l a s s e s  of l a n d s  were involved i n  t h e  appea l :  (1)  school  s e c t i o n s  

granted t o  t h e  s t a t e  i n  r e t u r n  f o r  a f l a t  $2.50 per a c r e  p r i c e  u n i l a t e r a l l y  

determined hy Congress,  ( 2 )  land so ld  by t h e  Government t o  homesteaders 

for the account of t h e  I n d i a n s ,  and (3) t h r e e  smal l  t r a c t s ,  one given 

away by the Government t o  t h e  Bureau of C a t h o l i c  Indian Miss ions  and t h e  

other t w o  seized by the Government for publ ic  use. The Commission, 

wi thout  c o n s i d e r i n g  t h e  F i f t h  Amendment, h e l d  a s  fo l lows  in regard t o  a l l  

t h r e e  c l a s s e s  of l a n d s  (except the mission site, which i t  he ld  t o  b e  

noncompensable): 

I f  t h e  I n d i a n s  a r e  t o  p r e v a i l  i n  t h i s  law s u i t ,  it i s  incumbent 
upon the  p e t i t i o c e r  i n  subsequent proceedings t o  prove t h a t  t h e  
moneys rece ived  from t h e  s a l e  and d i s p o s i t i o n  of t h e  s u b j e c t  
l a n d s  under t h e  s e v e r a l  a c t s  involved herein were so f a r  below 
t h e  f a i r  market v a l u e  at t h e  t ime p e t i t i o n e r  lost t i t l e  t h e r e t o ,  
t h a t  t h e  United S t a t e s  was g u i l t y  e i t h e r  of f r a u d u l e n t  conduct 
o r  g r o s s  negligence amounting t o  a breach of i t s  f i d u c i a r y  
o b l i g a t i o n s  assumed under the 1910 A c t  and t h e  subsequent a c t s  
involved h e r e i n .  With t h i s  i n  mind i t  must be remembered t h a t  
proof of a mere inadequacy between money-s pa id  and received 
f o r  s a i d  l a n d s  and t h e i r  then  f a i r  market v a l u e s  a s  of t h e  
d a t e  of t a k i n g s  is  n o t  enough to prove f r a u d u l e n t  conduct on 
t h e  p a r t  of t h e  United S t a t e s .  [16  Ind. C1. Corn. a t  3% 1 
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On appeal, t h e  Court of Claims r e j e c t e d  the  omm mission's requirement 

of anything more than mere inadequacy of c o n s i d e r a t i o n  t o  s u p p o r t  recovery 

wwre there was a F i f t h  Amendment t l l - i n p .  See 182 C t .  C1. at 551. It 

h - I d  there were F i f t h  Amendment t a k i n g s  of t h e  school sec t ions  a n d  small 

t r a c t s ,  h u t  not  of t he  l ands  so ld  t o  homesteaders .  In  t h e  c a s e  of t h e s e  

l a n d s ,  t h e  c o w t  d i d  n o t  deny t h e  p l a i n t i f f  a11 r i g h t  t o  r e c o v e r ,  b u t  

affirmcd the ( 'orrmission's r equ i remen t  f o r  proof of more than  mere 

in;~riequi~cy of conr i d e r a  t ion. 

The cour t  d i d  nct requi re  the plaint! . ff  i n  F o r t  Be r tho ld  t o  e l e c t  

between procctding t:i t h  i t s  F i f t h  Amendment c l a i m s ,  a p p l i c a b l e  t o  t h e  

school sections and ssall tracts, and its e q u j t n b l e  c l a i m s ,  a p p l i c a b l e  t o  

the lands s o l d  t o  homesteaders; nor d i d  I t  order  a s e v e r a n c e .  

As t o  any sug j i e s t ton  tha t  a F i f t h  h i e n d r e n t  taking must b e  s p e c i a l l y  

p l e a d e d ,  i t  is a s u f f i c i e n t  answer t h a t  ou r  Gene ra l  Ru les  of F rocedure  
131' - 

impose no such rcquiremmt,  and n e i t h e r  d o c s  Fort Ber tho ld .  

We c o n c l u d e  that: olJr balding u n d e r  Except icn  13 i n  t h e  1972 d e c i s i o n  

of t h i s  case was an aberration from sound p r i r i c ip le .  The p l a i n t i f f ,  

w i t h o u t  arnendxont: of i t s  ~ i e a d i s p s ,  nay proceed to g i v e  evidence as  t o  

t h e  f n i t  market vcluc of t he  Inn2 a l i e n a t e d  f r o n  i t s  r e s e r v a t i o n  unde r  

t h e  1908 i ~ c t ,  and argue e i t k e r  o r  b c t h  equi tzb le  and F i f t h  Amendment c l a i m s  

- - 
1 We !lave exnciined a copy of t h e  p e t i t i o n  i n  Fort Ber tho ld  t h a t  was -- 
before t h e  Ccurt of C l a i m s  jn 1968 ( ~ n e n d c d  Severed P e t i t i o n ,  f i l e d  June 4 ,  
1959). I t  dors n3t  mention t3s F i f t h  hnen2r:ent. I n s t e a d ,  i n  language 
s imilar t o  t h , ~  t h i r t 2 c n t I :  exception and s u p p o r t i n g  s t a t e m e n t  i n  t he  
i n s t a n t  case, i t  a l l eges  t3at t h e  alienations of a l l  t h r e e  c l a s s e s  of 
l a n d s  Fnvo! w c l  in the  appea l  were h r e a c h c s  of f iduc iary  obligation, and 
prays f o r  j u s t  ccm~e:satlon. 
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f o r  any d i f f e r e n c e  between such va lue  and t h e  p r i c e  a c t u a l l y  pa id .  To 

t h e  e x t e n t  t h a t  our  ho ld ing  here  i s  i n  c c n f l i c t  wi th  Minnesota Chippewa 

Tr ibe  v. United S t a t e s ,  Dockets 19 ,  e t  al., 29 Ind. C 1 .  Comm. 211 (19721, - 
t h e  l a t t e r  c a s e  i s  over ru led .  

P l a i n t i f f ' s  motion f o r  r e c o n s i d e r a t i o n  of our r u l i n g  under Except ion 

13 i s  g r a n t e d .  Our o r d e r  of June 14 ,  1972, 28 Ind. C 1 .  Comm. 202, w i l l  

be  vacated i n s o f a r  a s  i t  a p p l i e d  t o  t h i s  except ion,  and a new o r d e r  w i l l  

be en te red  i n  accardance w i t h  t h e  views j u s t  expressed.  

Exception No. 1 4  

A.  Expenditure of 1888 Agreement Considerat  ion 

In  the agreement r a t i f i e d  May 1, 1888, c .  213, 25 S t a t .  113, t h e  

Government d i d  no t  promise t o  "pay" t o  t h e  Ind ians  t h e  c o n s i d e r a t i o n  f o r  

a land c e s s i o n ,  but t o  "advance and expend" i t  f o r  c e r t a i n  s t a t e d  o b j e c t s .  

Among t h e s e  were "providing employees" and "e rec t ion  of . . . new agency 

. . . bui ld ings . "  Taken o u t  of c o n t e x t ,  such  purposes appear t o  r e p r e s e n t  

a d m i n i s t r a t i v e  expenses of t h e  United S t a t e s .  

The p l a i n t i f f  asked u s ,  under Exception 1 4  and i n  i ts subsequent 

Motion f o r  Determinat ion of Issues of Law, t o  r u l e  t h a t  t h e  defendant  

breached i ts  f i d u c i a r y  o b l i g a t i o n s  and contravened f a i r  and honorable  

d e a l i n g s  whenever i t  used p a r t s  of t h e  c o n s i d e r a t i o n  f o r  i t s  own adminis-  

t r a t i v e  purposes  even though t h e  use  was purpor ted ly  au thor ized  by the 

1888 agreement.  P l a i n t i f f  s t a t e s  " t h a t  i t  was p a t e n t l y  and i n h e r e n t l y  

u n f a i r  and d i shonorab le  f o r  defendant  t o  u s e  p l a i n t i f f ' s  money f o r  i ts 

own purposes.  . . I '  See P l a i n t i f f ' s  P o i n t s  and A u t h o r i t i e s  i n  Support  

of Its Motfon f o r  Reconsiderat ion,  a t  31. 
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We do not  view the 1888 agreement a s  a u t h o r i z i n g  t h e  e x p e n d i t u r e  

o f  p a r t s  of t h e  c o n s i d e r a t i o n  for a d m i n i s t r a t i v e  purposes  o f  t h e  United 

Sta tes .  Moneys which might p r o p e r l y  have been d i sbursed  f o r  "new 

agency . . . bui ld ings"  and "providing employees" must have been f o r  t h e  

s p e c i f i c  purposes s ta ted  i n  A r t i c l e  111 and c o n s i s t e n t  w i t h  t h e  overa l l  

purpose o f  t h e  agreement. See Blackfeet, 32 Ind .  C1. Comm. a t  130-131, - 
cf. 108, 111. Zf defendant can e s t a b l i s h  t h a t  i t s  payments f o r  "new 
-4 

agency b u i l d i n g s "  and " p r o v i d i n g  e ~ p l n y e e s "  were f o r  the b e n e f i t  of the 

I n d i a n s  i n  aceordance w i t h  tile p r o v i s i o n s  of  t h e  1888 agreement,  then  

defendant  f u l f i l l e d  i t s  o b l i g a t i o n s  and is e n t i t l e d  t o  c r e d i t  f o r  such 

payments .  We would no t  v i e w  aEy such payments t o  have been f o r  adminis- 

t r a t i v e  purposes  of t h e  United Sta tes .  

I f ,  however, payments were nnde f o r  agency buildings o r  employees 

which were not  f o r  p u r p o s e s  stated i n  Ar t ic le  111, then a l l  such payments 

w u l d  h a v e  been unauthor ized by t h e  agreement; they  would probably  have 

been fo r  administrative purposes, but i n  acy event the defendant  would 

not receive c r e d i t  f o r  them. 

I t  is i n  the  above s e n s e  that our  statements i n  t h e  p rev ious  opinion 

in this c a s e , t h a t  the plaintiff may n o t  invoke t h e  fair and honorable  

d e a l i n g s  c lause  as  an e x c e p t i c n  t o  t h e  accounting under t h e  1888 agreement,  

ace t o  he  token.  See 2 8  Ind.  C1. Comm. a t  192 .  We d i d  n o t  ru l e  on t h e  - 
question of whether the fa f r  and honorable d e a l i n g s  clause can ever be 

appl icah lc  In  accoun t ing  cases.  Cf. Nation V. 17n i t ed  S t a t e s ,  113 

Ci:. C l .  5 h6Q-671, c e r t .  d e n i e d .  3 4 2  C.S. 696 (1951) ( r e v t %  Docket 9 ,  

1 I nd .  ('1. C O ~ T .  4 3  ( 1 9 4 8 ) ) .  
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B, Supplemental  Accounting f o r  Disbursements 

I n  e x c e p t i o n  1 4  t h e  p l a i n t i f f  excepted t o  "all o r  p a r t "  of the 

de fendan t ' s  e x p e n d i t u r e s  shown i n  t h e  CAO r e p o r t  under some 48 categories 

and reques ted  "a f u r t h e r  accoun t ing  wi th  respect t o  t h e  e x p e n d i t u r e s  

determined b y  t h e  Commission t o  be  improper,"  

We responded by o r d e r i n g  t h e  defendant  t o  s u p p l y  a  d e t a i l e d  

breakdown and e x p l a n a t i o n  of expend i tu res .  

When we were a g a i n  conf ron ted  with a p l a i n t i f f ' s  r e q u e s t  t h a t  we 

compel supplementa l  accoun t ing  f o r  expend i tu res ,  i n  B lackfee t ,  w e  

examined t h e  q u e s t i o n  i n  g r e a t e r  depth .  We he ld  t h a t  when a p l a i n t i f f  

q u e s t i o n s  a p a r t i c u l a r  item of expend i tu re  i t s  remedy is  t o  e x c e p t ,  

t h a t  is ,  to ask t h e  Commission t o  d i s a l l o w  t h e  item, n o t  t o  ask t h a t  

t h e  defendant be o rdered  t o  supplement t h e  account ,  We e x p r e s s l y  

repud ia ted  o u r  1972 d e c i s i o n  i n  t h e  i n s t a n t  case as a precedent  f o r  

o r d e r i n g  r e s t a t e m e n t s  of d isbursements .  32 Ind.  C 1 .  Corm. a t  147. We 

wrote ( id .  a t  85): - 
The burden i s  on t h e  defendant  t o  make a  proper  

accoun t ing  . . . Thus f o r  a p a r t i c u l a r  i t em t o  be 
excep t ionab le ,  t he  test is  n o t  whether t h e  r e p o r t  shows i t  
t o  be  improper;  i t  is enough i f  t he  r e p o r t  f a i l s  a f f i r m a t i v e l y  
t o  show t h a t  i t  was proper .  When t h e  p l a i n t i f f  makes h i s  
e x c e p t i o n ,  i t  then  becomes incumbent upon t h e  Government t o  
s a t i s f y  t h e  Commission as t o  t h e  l e g a l i t y  of t h e  cha l l enged  
item. 

W e  added i n  a f o o t n o t e :  

Of course ,  the p l a i n t i f f  may a l s o  excep t  t o  items proper  
on t h e i r  face which i t  believes t o  be f a l s e ,  i n  which e v e n t  t h e  
burden o f  going forward is upon t h e  p l a i n t i f f .  



In  view of o u r  B l a c k f e e t  d e c i s i o n  t h e  Commission on  i t s  own mot ion  

i s  v a c a t i n g  t h a t  p a r t  of t h e  1972  o r d e r  h e r e i n  which r e q u i r e s  t h e  d e f e n d a n t  

t l ~  supplement i ts a c c o u n t i n g  f o r  e x p e n d i t u r e s .  Inasmuch a s  t h e  d e f e n d a n t  

I:; exposed t o  s u b s t a n t i a l  1 i : z b i l i t y  on i t s  z x i s t i n g  d i sbur semen t  s c h e d u l e s  

( . w e  28 Tnd, C 1 .  Comm. at 191-193), which i t  may be a b l e  t o  e s c a p e  by 

p r o v i d i n g  f u l l e r  e x p l a n a t i o n s ,  i t  w i l l  be a l lowed u n t i l  August 26, 1974,  

t o  v o l . u n t a r i l y  f i l e  a n  amended accoun t  o f  e x p e n d i t u r e s .  

T h e  p l a i n t i f f  w i l l  be  a l lowed u n t i l  September 23, 1974,  t o  f i l e  

s p e c i f i c  e x c e p t i o n s  (i , e . ,  r e q u e s t s  f o r  d i s a l l o w a n c e )  d i r e c t e d  t o  items 

of expend t u r e ,  a s  si?ovn on t h e  amended a c c o u n t ,  o r  i f  none is  f i l e d ,  a s  

shown in t h e  e x i s t i n g  GAO r e p o r t .  T h e s e  e x c e p t i o n s  should  be a t  l e a s t  

a s  specttic a s  those  f i l e d  by t h e  p l a i n t i f f s  i n  B l a c k f e e t  i n  t h e  13 l is ts  

d i s c u s s e d  between pages  107 and 1 2 3  of  volume 32 of  o u r  r e p o r t s .  

CONCLUS ION 

We s t a t e d  i n  Blackfeet  (32 Ind. C l .  Cornm. a t  146-147): --- 

The most d e c i s i v e  a c t i o n  of  which we are capable  a p p e a r s  
n e c e s s a r y  t o  move our  a c c o u n t i n g  cases on t o  a d j u d i c a t i o n  . . . 

The f i r s t  s t e p  toward t h e  o b j e c t i v e  o f  c l e a r i n g  o u r  
account in^: docket, w e  b e l i e v e ,  i s  t o  f i x  d e f i n i t e  t i m e  l i m i t s  
f o r  conpliance with our  o rde r s  and n o t  extend them. 

We f i x  s u c h  tlme l i m i t s  i n  t h e  accompanying o r d e r .  They will n o t  

be extended e s c e p t  f o r  t h e  g r a v e s t  r e a s o n s ,  such  a s  t h e  d e a t h  o f  a n  

a t t o r n e y .  The t r i a l  da te  c u r r e n t l y  set  i n  t h i s  c a s e ,  J u l y  15, 1974,  i s  

now u n r e ~ l i s t i c .  !?e set a new d a t e  i n  t h e  o r d e r ,  and t o  e n a b l e  the par t ies  
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to keep it we are establishing a fixed schedule for a l l  preliminary 

steps, which we w i l l  expect to be adhered t o  s t r i c t l y .  

We Concur: 

* 

~aigaret/P. Pierce, Commissioner 

Brantley Blue,  Commissioner 
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Yarborough, Commissioner, c o n c u r r i n g :  

I concur, s i n c e  I am now bound by t h e  a u t h o r i t y  o f  Te-Moak Bands 

of  Western Shoshone I n d i a n s  v .  United  S ta t e s ,  Dockets 326-A, et al., - 

31 Ind. C1. Comm. 427 (1973), in which I dissented from t h e  views of 

t h e  majority of the Comfssion c o n c e r n i n g  the proper measure of damages 

for d e f e n d a n t ' s  failure t o  make the p l a i n t i f f s '  IMPL funds productive. 

I sta ted  t h a t  t h e  praQer measure of s u c h  damages is simple interest on 

tile unproductive balances which  were i n ,  or should have been in, these  

a c c o u n t s .  S i n c e  the  majority d e c i d e d  o t h e r w i s e ,  I an? now bound to follow 

tlte authority of Te-Moak, supra, i n  the i n s t a n t  c a s e .  
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Kuykendall ,  Chairman, d i s s e n t i n g  i n  p a r t :  

I n  my view t h e  m a j o r i t y  is  n o t  c o r r e c t  i n  i t s  r u l i n g s  on two 

p o i n t s ,  and I must ,  t h e r e f o r e ,  d i s s e n t  i n  p a r t .  The m a t t e r s  on which 

I d i s a g r e e  i n v o l v e  t h e  r u l i n g s  conce rn ing  Exception 1 3  and t h e  

p rope r  measure of  damages for t h e  d e f e n d a n t ' s  f a i l u r e  t o  make IMF'L 

funds and c e r t a i n  other a c c o u n t s  p roduc t ive .  

Under Except ion  1 3  p l a i n t i f f  s e e k s  t o  r ecover  j u s t  compensation 

on i t s  c l a i m  t h a t  the Uni ted  S t a t e s  was g u i l t y  of  a t a k i n g  under  t h e  

F i f t h  Amendment when i t  a c q u i r e d  some 6 ,736.71  a c r e s  of p l a i n t i f f ' s  

r e s e r v a t i o n  l a n d s  f o r  t h e  s u p p o r t  of  p u b l i c  s c h o o l s  i n  the  S t a t e  o f  

Montana and f o r  F e d e r a l  agency and s c h o o l  use.  This  c l a i n ,  which 

p l a i n t i f f  seeks t o  p r o s e c u t e  as an  e x c e p t i o n  t o  t h e  d e f e n d a n t ' s  

accoun t ing ,  r a i s e s  s e r i o u s  q u e s t i o n s  concerning t h e  p l e a d i n g s  i n  t h i s  

case and t h e  Comniss ion ' s  s t a t u t e  of  l i m i t a t i o n s  which e x p i r e d  f i v e  

years  after August 1 3 ,  1946. 25 U.S.C. 9 70k. Contrary  t o  t h e  

m a j o r i t y ' s  h o l d i n g ,  I have concluded t h a t  t h e  p l a i n t i f f  h a s  n o t  t i m e l y  

f i l e d  any F i f t h  Amendment t a k i n g  c l a i m ,  and t h e  Commission h a s  no 

j u r i s d i c t i o n  t o  c o n s i d e r  such a c l a im.  

Defendant  a rgues  t h a t  c l a i m s  f o r  t h e  v a l u e  of l a n d  o r  o t h e r  

P rope r ty  s h o u l d  have been t ime ly  set f o r t h  i n  i p e c i f i c  a l l e g a t i o n s  

r e l a t i n g  t o  t h e  loss of such  land o r  o t h e r  p rope r ty .  The m a j o r i t y  has 

c i t e d  the case of Menominee Tribe v. Uni t ed  S t a t e s ,  102 C t .  C1. 555 

(1!l45) as b e i n g  one  which invo lved  a c o n t e n t i o n  very s i m i l a r  t o  t h a t  

u r p d  by d e f e n d a n t  i n  th i s  case. In Menominee t he  p l a i n t i f f  had f i l e d ,  

in a d d i t i o n  t o  some t h i r t e e n  s e p a r a t e  p e t i t i o n s ,  a b i l l  for a g e n e r a l  
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account ing.  When the  account ing r e p o r t  was u l t i m a t e l y  f i l e d ,  i t  r e v e a l e d  

c e r t a i n  withdrawals from a p a r t i c u l a r  Menominee fund. The c o u r t  pe rmi t t ed  

t h e  p l a i n t i f f  t o  amend i t s  p e t i t i o n ,  even though t h e  s t a t u t e  of  limitations 

had r u n ,  because  t h e  t i m e l y  f i l e d  g e n e r a l  account ing p e t i t i o n  gave 

p l a i n t i f f  t h e  r i g h t  t o  recover  i t s  l o s s e s  occasioned by any improper 

withdrawals from t h a t  fund. Tile Menominee case i s  not  a t  a l l  analogous 

t o  t h e  claim which is  ROW be ing  a s s e r t e d  here  under  Exception 13. 

I am s u r e  that defendant  would readily concede t h a t  a l l  improper o r  

quest ioned t r ansac t i ons  which have been revea led  by t h e  account ings  i n  

this casc are propcrly  r : ~ i s e d  by p l a i n t i f f ' s  excep t ions .  The p a r t i c u l a r s  

of any such  t r n n s a c t i a n s  were n o t  known by  t h e  Ind ians  when t h e  p e t i t i o n  

h e r e i n  was f i l e d ,  and t h e  purpose of the g e n e r a l  account ing was t o  make 

claim f o r  losses s u f f e r e d  by  t h e  inproper  a d m i n i s t r a t i o n  of  the ~ n d i a n s '  

accounts .  Hut t h e  " taking"  of the 6,736.71 a c r e s  involved in Exception 13  

was not  revea led  f o r  the first t i m e  i n  t h e  account ings .  These l a n d s  were 

acqu i red  under t h e  p rov i s i ons  of s e c t i o n s  3  and 7  of t h e  Act of May 30, 1908, 

35 S t a t .  558, 560, 561. 13e p l a i n t i f f  d i d  not  r e q u i r e  an account ing  t o  

learn of these uircumstances .  I n  f a c t  t h e  d i s p o s a l  of i t s  lands  under t h e  

1908 a c t  w a s  t he  s u b j e c t  of t h e  F o r t  Peck fnd ians '  p e t i t i o n  i n  t h e  m a t t e r  

of Docket 183, 3 Ind. C1. Comm. 78 ( 1 9 5 4 ) , a f f ' d  132 C t .  C1. 373 (1955). 

The majority has referred t o  t h e  case of Lower  Sioux Ind ian  Cornuni ty  

v. Unitcd S t a t e s ,  Docket 363, 22 Ind. C 1 .  Comm. 226 (1969), as a n  i n s t a n c e  

i~ which t h e  Com~dssion,  by a l lowing  t h e  f i l i n g  of an amended p e t i t i o n ,  

has permit ted t h e  p rosecu t ion  of c la ims  f o r  l a n d s  ceded under a t r e a t y ,  
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an agreement,  and a s t a t u t e  i n  a s u i t  i n  which t h e  o r i g i n a l  p e t i t i o n  was 

ba:;ed on g e n e r a l  a l l e g a t i o n s  of  mismanagement of p l a i n t i f f ' s  p r o p e r t y .  

While t h e  g e n e r a l  a l l e g a t i o n s  i n  Lower Sioux a r e  c h a r a c t e r i z e d  by t h e  major- 

i t y  a s  s i m i l a r  t o  t h o s e  i n  t h e  p e t i t i o n  i n  t h e  i n s t a n t  case, an  examina t ion  

of t h e  Lower S ioux  p e t i t i o n  r e v e a l s  a  s i g n i f i c a n t  d i f f e r e n c e .  

I n  Lower Sioux,  a  d e c i s i o n  i n  which p a r t i c i p a t e d  and which I 

f u l l y  s u p p o r t ,  t h e  amendment was pe rmi t t ed  because t h e  o r i g i n a l ,  t ime ly  

f i l e d  p e t i t i o n  c o n t a i n e d  a1 . l ega t ions  which s a t i s f i e d  t h e  r equ i remen t  t h a t  

t h e  l and  c l a i m s ,  which were be ing  a s s e r t e d  by amendment, had been 

s u f f i c i e n t l y  p r e s e n t e d  i n  t h e  o r i g i n a l  p e t i t i o n  t o  permit t h e i r  r e l a t i o n  

back under  o u r  Ru le  l S ( c ) .  The o r i g i n a l  petition i n  Lower Sioux c o n t a i n e d  

a l l e g a t i o n s  that : 

SECOND CLAIFI 

14.  Under and by v i r t u e  of v a r i o u s  s t a t u t e s ,  t r e a t i e s  
and a d m i n i s t r a t i v e  a c t s ,  t h e  de fendac t  has been o b l i g a t e d  t o  
pay v a r i o u s  sums i n  money and goods t o  t5e p e t i t i o n e r s ,  h a s  
i n v e s t e d  and he ld  f o r  i n v e s t ~ e n t  v a r i o u s  funds  kc long ing  t o  
t h e  p e t i t i o n e r s ,  and h a s  naaaged and d isposed of  p r o p e r t y ,  
b o t h  r e a l  and p e r s o n a l ,  be long ing  t o  t h e  p e t i t i o n e r s .  

15 .  I n  the c o u r s e  o f  i t s  nanagement and c o n t r o l ,  t h e  
d e f e n d a n t  a t  v a r i o u s  t i m e s  : 

* * * * *  
(2)  Has s o l d ,  r e n t e d  o r  otherwise a l i e n a t e d  

p r o p e r t y ,  i n c l u d i n g  l a n d s ,  be longing t o  t h e  p e t i t i o n e r s  
i n  an improvident  manner; * * * * *  

( 4 )  Has taken u n t o  i t s e l f  1 m d s  and o t h e r  
p r o p e r t y  be long ing  t o  the p e t i t i o n e r s .  [Emphasis  s u p p l i e d .  ] 

This language  w a s  adequa te  n o t i c e  t h a t  t h e  Lower ~ i o u x ' s  Second Claim 

mig.ht encompass claims f o r  l a a d s  ceded under  a t r e a t y ,  an agreement ,  

and a s t a t u t e .  C l e a r l y  it w a s  a p e t i t i o n  c o n t a i n i n g  more t h a n  a l l e g a t i o n s  
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of mismanagement of p r o p e r t y .  And under t h e  liberal i n t e r p r e t a t i o n  of 

modern pleading, and i n  Ind ian  c a s e s  i n  p a r t i c u l a r ,  we properly p e r m i t t e d  

t h e  Lower Sioux amendmnt . 
However, the  p e t i t i o n  i n  t h i s  case is res t r ic ted t o  c la ims  based 

upon t h e  f i d u c i a r y  o b l i g a t i o n s  of t h e  United S t a t e s  and t h e  management 

of' t h e  I n d i a n s '  truc t p r o p e r t i e s .  Those p o r t i o n s  of t h e  p e t i t i o n  

w h i c h  t h e  m a j o r i t y  has  quoted merely emphasize t h e  l i m i t a t i o n  of t h e  

claims in t h i s  case t o  t h o s e  i n v o l v i n g  b reaches  of t r u s t .  There i s  no 

language g i v i n g  n o t i c e  t h a t  any c l a i m  would be  p resen ted  f o r  just 

compensation based  on a t ak ing  of lands unde r  t h e  Filth Amendment. 

Absent any lilnguage w h i c h  p r e s e n t e d  o r  senrc:! n o t i c e  o f  a t i m e l y  claim 

f o r  j u s t  cornpensacion fo r  3 taking of p r o p e r t y ,  t h e  p l a i n t i f f ' s  F i f t h  

Amendment t a k i n g  c l a i m  is barred by t h e   omission's s t a t u t e  of  

l i m i t a t i o n s .  25 U.S.C. 70k. See Creek Nat ion  v. U ~ l i t e d  S t a t e s ,  194 

C t .  C1. 86 (1971),  c f ' g  i n  p a r t ,  rev'g i n  p a r t  Docket 280, 22 Ind.  C1. 

Comm. 10. 

Two o the r  cases a r e  c i t e d  by the  m a j o r i t y ,  b u t  they are no a u t h o r i t y  f o r  

the r u l i n g  i n  t h i s  case. In  Yankton Sioux Tr ibe  v. Uni ted  S t a t e s ,  175 Ct. 

C 1 .  564, r . ~  D v c k e t  142 ,  1 0  Ind.  C l .  Conm. 137 (1962),  t h e  Court of Claims 

found the Sicus's l and  claim to  have been tiaely filed, s i n c e  the area in -  

volved was i n  f ac t  inc luded  w i t h i n  t h e  d e s c r i p t i o n  of the l a n d  claimed i n  the  

o r i g i n a l  petitien. The case of Sonfeder3 ted  S ~ l i s n  and Kcotenaf T r i b e s  

v. United States,  189 C t .  C1, 319, 417 F.2d  1340 (1969), d i d  not involve 
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an i s s u e  of  t h e  adequacy o f  a p l e a d i n g  o r  a s t a t u t e  of l i m i t a t i o n s .  The re  

t h e  c o u r t  r e t u r n e d  t h e  c a s e  t o  i t s  t r i a l  commissioner t o  pe rmi t  t h e  I n d i a n s  

a n o t h e r  o p p o r t u n i t y  t o  a t t e m p t  t o  prove  t h e  e x i s t e n c e  and amount of  l o s s  

they  might  have  i n c u r r e d .  Noting t h a t  t h e  I n d i a n s ,  having had t h e i r  

c t a n c e  and f a i l e d  t o  p rove  t h e i r  l o s s ,  could  have t h e i r  c a s e  d i s m i s s e d ,  

t h e  c o u r t  e l e c t e d  as  a p r o c e d u r a l  m a t t e r  t c ~  g ive  t h e  I n d i a n s  a 

"second chance". T!ic c o u r t  res mot iva ted  i n  part by 3 f e e l i n g  t h a t  t h e  

Ind ians  might  have been nisled by i t s  i n c i d e n t a l  r e f e r e n c e s ,  

i n  an  e a r l i e r  d e c i s i o n ,  t c  a v a l u e  which was no t  a proper  measure o f  

damages. The c o u r t  d i d  s t a t e ,  a s  t h e  m a j o r i t y  has  quoted ,  t h a t  i t  was 

motivated  a l s o  by a l e n i e n c y  i n  suc.h p rocedura l  matters because  
1/ - 

p l a i n t i f f s  were  Indians. Bowever, t h e  c o u r t  d i d  c a u t i o n  t h a t  i t  does  

n o t  " lean  ove r  backwards" i n  such c a s e s .  

I n  t h e  i n s t a n t  case I bel ieve t h e  m a j o r i t y  i s  leaning o v e r  backwards -- 
and i n  a m a t t e r  w h i c h  is  n o t  mere ly  p roceuura l  b u t  a c t u a l l y  conce rns  a more 

s u b s t a n t i a l  m a t t e r  i n v o l v i n g  t h e  s t a t u t e  of l i m i t a t i o n s  con ta ined  i n  o u r  

j u r i s d i c t i o n a l  a c t .  

The m a j o r i t y  a l s o  sets f o r z t  a  second o r  a l t e r n a t i v e  b a s i s  f o r  

a l l o w i n g  t h e  p rosecu t io r .  of  a Fifth Amendment taking claim i n  t h i s  c a s e .  

Under this t h e o r y  i t  would b e  immate r i a l  t h a t  t h e  o r i g i n a l  

P e t i t i o n  c o n t a i n e d  no a l l e g a t i o n s  t o  s u p p o r t  a  r e l a t i o n  back of a j u s t  

compensation claim. As t h e  m a j o r i t y  views i t ,  t h e  a l l e g e d  a c t i o n  of t h e  

1/ Judge S k e l t o n  d i s s e n t e d  from t h i s  ho ld ing .  - 
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United S t a t e s  i n  t a k i n g  p r o p e r t y  f o r  p u b l i c  purposes i s  merely one form 

of a breach of t r u s t ,  and t h e r e f o r e  t h e  clairn is  an a p p r o p r i a t e  one i n  

an account ing case. I alsti disagree w i t h  t h i s  ho ld ing  

The claim which p l a i n t i f f  s e e k s  t o  p rosecu te  as an e x c e p t i o n  to  

d e f e n d a n t ' s  account ing is n9t  based on t h e  United s t a t e s '  conduct 

as a t r u s t e e .  Rather  i t  is a claim a r i s i ~ g  from t h e  a c t i o n s  of the 

Unitcd States as a .~overcign, Plaintiff asserts t ha t  the  c i rcumstances  

in t h i s  case arc? s u b s t a n t j a l l y  i d e n t i c a l  w i t h  those  involved i n  t h e  

purchase by t h e  U n i t e d  S t a t e s  of schoo l  l a n d s  i n  Three A f f i l i a t e d  T r i b e s  

of t h e  For t  B e r t h o l d  Reservntion v.  Unitcd S t ~ t e s ,  182 C t .  C 1 .  543 (1968) .  

aff'g i n  pa r t ,  rcv 'g  i n  p a r t  Docket 359-F, 1 6  Ind.  Cl. Cornrn. 34 (1965). 

I n  t h a t  case the  court f ~ u n d  t h a t  Congress was n o t  act ing  as a trustee 

f o r  t h e  I n d i a n s  w i t h  r e ~ a r d  t o  s c h o o l  l a n d s .  Rather  t h e  c o u r t  s t a t e d  

i t  ". . . . wan exercis ing i t s  power of eminent domain i n  o r d e r  t o  g r a n t  

this l and  t o  t h e  Sta te  of : i c . r t h  ~ a k o t n " .  F o r t  Dcr thold ,  s u p r a ,  182 C t .  

C1, at  559. The so -ca l l ed  "?urchase" ~f lands t o  which the  F o r t  Ber thold  

Ind ians  h e l d  rccognizcd t i t l e  was a *'. . . . t a k i n g  unde r  the F i f t h  

Amendment, e n t i t l i n g  t h e  I n d i a n s  io j u s t  compensation". F o r t  Ber tho ld ,  

s u p r a ,  182  C t .  C1. . i t  567. In this case t h e  F o r t  Peck I n d i a n s  assert 

t h a t  under the h o l d i n g  of Ecrt Berthold  they are " e n t i t l e d  t o  a n  accoun t ing  

showing a c r r d i t  t o  p e t i t i o n e r ' s  funds of an  s n o u n t  r e p r e s e n t i n g  just 

conpensari  on f o r  t h e  purchased lands".  

The u s e  of words t h a t  t h e  Uni ted  States must "account" does  not 

conver t  a c l a i m  b..;sed on a taking by the United  S t a t e s  i n  i ts  sovereign 
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c a ? a c i t y  t o  a c l a i m  based on a breach of the  United S t a t e s '  f i d u c i a r y  

d u t i e s  as a t r u s t e e .  P l a i n t i f f ' s  words reques t ing  "an accoun t ing  

sh0wing.a  c r e d i t  t o  p e t i t i o n e r ' s  funds" a re  surplusage.  The c l a i m  is  

s o l e l y  one f o r  j u s t  compensation. The r i g h t  t o  j u s t  compensation does  

n o t  a r i s e  through o r  by reason  of any t r u s t  r e l a t i o n s h i p  and is n o t  

r e l a t e d  t o  de fendan t  ' 5 accoun t ing  i n  t h i s  case. 

Likewise t h e   lai in tiff's F i f t h  Amendment t ak ing  c l a i m  cannot  be 

conver ted  t o  an accoun t ing  a c t i o n  merely by r e f e r r i n g  t o  t h e  p l a i n t i f f ' s  

c l i l i m  f o r  just compensztion as invo lv ing  one based on a breach by the 

United S t a t e s  of i ts f i d u c i a r y  du ty .  The major i ty  would c h a r a c t e r i z e  

the s o v e r e i g n ' s  e x e r c i s e  of i t s  power of  eminent domain as t h e  u l t i m a t e  

r e p u d i a t i o n  of a t r u s t  and t h e r e f o r e  a breach of i t s  d u t i e s  as a t r u s t e e .  

Th i s  a n a l y s i s  of p l a i n t i f f ' s  c l a i m  under Exception 1 3  f a i l s  t o  d i s t i n g u i s h  

between the two c a p a c i t i e s  i n  which Congress may a c t  when i t  d e a l s  w i t h  

Indian p roper ty .  F i r s t  i t  may a c t  as trustee f o r  the  b e n e f i t  of  t h e  

Ind ians ,  e x e r c i s i n g  i t s  p lenary  power over Indian a f f a i r s .  Secondly, 

i t  can e x e r c i s e  i ts  power of  eminent domain and t ake  the p r o p e r t y ,  i n  

which  c a s e  i t  mus t  pay j u s t  compensation. Dut t h e  Congress cannot a c t  

s i -nu l t aneous ly  as b a t h  a t r u s t e e  and a s  a sovere ign.  I n  F o r t  Ber tho ld ,  

s u p r a ,  182 C t .  C1. a t  553, the c o u r t  s t a t e d :  

In  any g iven  a i ~ u a t i o n  i n  which Congress has a c t e d  with 
regard t o  I n d i a n  peop le ,  i t  must have a c t e d  e i t h e r  i n  
one c a p a c i t y  o r  t h e  other_. Congress can own t w c  h a t s ,  
bu t  i t  cannot wear them bo th  at t h e  same t i m e .  (Emphasis 
s u p p l i e d . ]  
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The m a j o r i t y  be l ieves  t h z t  the United S t a t e s  can "commit breach 

of trust when i t  e x e r c i s e s  t h e  power of eminent domain". Thz s u p p o r t  f o r  

t h i s  con ten t ion  i s  the Court of Claims' s t a t e m e n t  i n  F o r t  Ber thold  that  

i n  c e r t a i n  cases where a F i f t h  Amendment t3ki11g had occur red  t h e  United 

S t a t e s ,  i n  d e r e l i c t i o n  of i t s  f iduciar : .  o b l i g a t i o n s ,  made no a t t empt  t o  

give the I n d i a n s  any compensation.  Appa ren t ly  the m a j o r i t y  equates 

"dereliction" w i t h  "breach" t c j  reach a concl r t s ion  which is c l e a r l y  n o t  

intended by the court's s t a t e m e n t  and is c o n t r a r y  t o  the decision i n  

t h e  case. Dere l i c t i on  of ,:I' obligation is an i n t e n t i o n a l  abandonment 

of that o b l i g a t i o n .  A t.l-~.a:.I~, however, i s  an i n f r a c t i o n  o r  v i o l a t i o n  

of an o b l i g a t i o n .  What tllc cour t  was s , l y i ~ i g  i s  t l i s t  t h e  u n i t e d  S t a t e s ,  

when it a c t s  as a srver: ii: 1 i n  t a k i n g  p r o p e r t y  f o r  p u b l i c  purposes, h a s  

abandoned or put  a k i d c  ; ts role as a trustee. I t  has  n o t ,  i n  such 

i n s t a n c e s ,  actcvi ns a t rus:cc m d  cannot: be h e l d  t o  have breached  any 

trust o b l i g a t i o n .  T h e  c o u r t ,  i n  F o r t  Ber:hold, d i d  n o t  say t h a t  t h e  

Covcrnment w h m  exerc is ing  i t s  eminent dc::lin powers was i n  b r e a c h  of 

i t s  f iduci,try o b l i g a t i o n s .  

A n o t i ~ ~ r  d i i f i c u l t y  I hnvc with t h e  d e c i s i o n  under Except ion 13 

l ies i n  t h i  m a j o r i t y ' s  :;l;nxcnt. cor\.clusi.on t h n t  i i l  t h e  F o r t  Ber tho ld  

cast! therc was no a l l e g n t i o r i  c f  a F i f t h  Amen2c:ent t ak ing .  As they 

view i t  t h e  F o r t  Ber thold  ;It.aiiing was similar t o  t h  i n s t a n t  case, 

exct!ptj ng t h n t  t h e r e  was a p r a y e r  i n  Ert Ber t lrold f o r  j u s t  compensation. 

My examinatior; of the h e n d e d  Severed P e t i t i o n ,  filed June 4 ,  1959, i n  

Fort  Berthold reveals a l legat ions  of a tak ing  o f  p r o p e r t y  under the - 
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2 1  - 
Fifth Amendment and a c l a i m  f o r  j u s t  ~ o m p ~ n s n t i o n .  The F o r t  B e r t h o l d  

j u s t  compensa t ion  c l a i m  w a s  n o t  p u r s u e d  ss rm "exccpt ion"  t o  a n  

a c c o u n t i n g  by d e f e n d a n t .  

Under i t s  secozd o r  a l t e r n a t i v e  t h e c r y  t h e  m a j o r i t y  now h o l d s  

t h a t  F i f t h  Amendment c l a i m  mv be p r e s e n t e d  i n  a l l  c a s e s  i n  v h i c n  a 

g e n e r a l  a c c o u n t i n g  c ln im is  a s s e r t e d .  T h i s  is  t o  be done w i t h o u t  any  

r e g a r d  t o  t h e  p e t i t i o n s  iL each i n d i v i d u a l  c a s e .  I b e l i e v e  t h e  m a j o r i t y  

is  i n  e r r o r  i n  f c l . lowin~ ;  sgch a cour se .  I a g r e e  w i t h  our d e c i s i o n  i n  

Minnesota Chipp-v;. I r i b c  v .  U n i t e d  S t n t e s ,  Uockets 13,  e t  a l . ,  29 Ind .  - ---- 

C 1 .  Comm. 211 ( 1 4 7 2 ; .  In  a n y  case where in  ttle p e t i t i o n  i s  broad  enough 

t o  i n c l u d e  c l a i m s  Sa>*?d or: F i f t h  llmendment t a k i n g s ,  t h e  c a s e  s h o u l d  

proceed .  However, ir: any a s c :  i n  which a q u e s t i o n  e x i s t s  c o n c e r n i n g  t h e  

2 1  The Amended Severed  P e t i t i o n  i n  F o r t  Be r tho ld  a l l e g e s  i n  p a r t :  - 
11. 'The s a i d  A c t  of June 1, 1910,  sukra ,  and t h e  t a k i n g  of  

~ t i t i o n e r ' s  l a n d  t h e r e u n d e r ,  t h e  s a l e  of s a i d  l a n d s  (affected i n  part 
by t h e  Act  o f  February  3, 1925,  43 S t a t .  817) ,  and t h e  d i s p o s i t i o n  of 
proceeds ,  t he re f rom,  were i,npos-d by de fendan t  on p e t i t i o n e r  w i t h o u t  
~ t i t i o n e r ' s  c o c s e n t  --- and i n  vi.ol.ation of d e f e n d a n t ' s  d u t i e s  and o b l i g a t i o n s  
a s  g u a r d i a n  of p e t i t i o n e r  and  p e t i t i o n e r ' s  p r o p e r t y ,  o r  p e t i t i o n e r ' s  r ight s  
t h 2 r e i n .  The said Act cons:i:atid a t a k i n g  of p e t i t i o n e r ' s  l a n d s  w i t h o u t  
p - t i t i onc r ' s  c o n s e n t  and wichout  compensat ion,  o r  compensat ion a g r e e d  t o  by 
p e t i t i o n e r ,  o r  w i t h o u t  f a i r  and e q u i t a b l e  con;pmsat ion  t o  p e t i t i o n e r .  

1 4 .  As a result nf rl;e zatters s e t  f c r t h  i n  paragr.3phs 8, 11 and 1 2  
hereof, p e t i t i o n c r  ~ I J E  beifn .!anages ( n j  t l i rou@ f a i l i n g  t o  secure j u s t  
co-npmsnt ion ,  o r  corripznsatioi: agreed t o  by p e t i t i o n e r ,  f o r  t h e  s a i d  lands; - 
o r  (b)  t h rough  f a i l i n g  t o  receive s u c h  ac i2 i t i ona l  payment f o r  t h e  s a i d  
l a n d s  as w i l l  p rgv ide  j u s t  arid r-qui t a b l e  ccnpensa t ion  t h e r e f  o r ;  and 
( c )  th rough l o s s  o f  t11e u s e  of  t h e  p roceeds ,  o r  e n t i r e  proceeds,  o r  j u s t  
compensa t ion ,  o r  a d d i t i c n a l  compensa t ion ,  f o r  t h e  s a i d  l a n d s ;  and ( d )  has 
been o t h e r w i s e  2aoagtd .  [Emphasis added.  1 
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timely f i l i n g  of Fifth Amendment taking claims, the p l a i n t i f f  should not 

be permitted to proceed unless  the p e t i t i o n  is amended. A claim for 

a taking under the F i f t h  Amendment should g o t  F;c permitted as "an 

exception" to an accounting act lon ,  and the majority's action i n  

overru l ing  Mirlnctsota Chippewa I s crronecus.  

The orhdr  matter upon which I must indicate my differing views 

has a l r eady  hrwn s c t  f o r t h  in the  d i s s e n t  of Commissioner Yarborough, 

i n  w h i c h  I j o i n e d ,  i n  Tc-Yoak Bands of Western Shoehone Indians v. - 
U n i t e d  States, Dockets 326-A, e t  a l . ,  31 Ind. C1. Comm. 427  ( 1973 ) .  

We disagreed with t h e  majority concerning the Froper measure of damages 

for d e f e n d a n t ' s  f a i l u r e  to make t h e  Indians'  1 . W L  funds productive and 

s tated  t h a t  t h e  proper measure of such damages is s i m p l e  interest on the 

unproductive balances whicl. wcre ir,, or should have been in, these 

accounts .  That dissenting apinion s t a t e s  my views concerning t h e  measure 

of damages in this case f o r  thc defendant's failure to make IMPL funds and 

certain ot.her account..; j:rr~ductive. 


