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OPINION OF THE COMMISS I O N  

Kuykendall, Chairman, del ivered the opinion of the Commission. 

Ir; this case claims have been   resented under clause (5) of s ec t ion  

2 ( t h e  " f a i r  and honorable dealings" clause)  of the Indian Claims Com- 

n i s s ion  Act (60 S ta t .  1049, 1050) for damages o r  compensation for the 

r m o v a l  of c e r t a i n  resources from, and fo r  severa l  uses of ,  t he  
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i lbor iginal  lands of t he  Chiricahua Apache Tribe p r i o r  t o  t h e  d a t e  upon 

vhich thc t r i b e ' s  a b o r i g i n a l  t i t l e  t o  s a i d  lands was ext inguished by 

the United S t a t e s ,  Thcse claims were t r i e d  before  t he  Commission on 

Yay 8, 9 and 10, 1972. By o rde r  of  t h e  Cornmission dated September 

13, 1972,  thcsc  c la ims were denominated "Group A claims," and certain 

3thcr claims u n d e r  t h i s  docket,  which have no t  y e t  been tried, were 

icnominatcd "Group B claims." (See - 28 Ind. Cl. Conun. 433 ,  452-53, 

a p p e a l  dismissed, 202 C t .  C1. 525, 481 F.2d 1294  (1973).) 

The Commission now has  before  i t  only t he  Group A claims. 

In  Dockets 30 ,  48,  30-A, and 4 8 - A  before  t he  Commission, t h e  same 

p l a i n t i f f s  presented cla ims under c l ause  (4) of  Sect ion 2 o f  the Ind ian  

Claims Commission A c t  f o r  t h e  tak ing  of t he  abor ig ina l  lands of  t h e  

Chiricahua Apaches without  payment of any compensation. Under t he se  

dockets, t he  Commission determined t h e  boundaries of t h e  Chiricahua 

a b o r i g i n a l  l ands  and h e l d  t h a t  t he  United S t a t e s  ext inguished t h e  

Chiricnhua Apaches' a b o r i g i n a l  t i t l e  t o  s a i d  lands on September 4, 1886, 

The Commission a l s o  decided t h e  value of s a id  lands,  inc lud ing  t h e  

remaining resources  t he r eo f ,  a s  of t he  da t e  of extinguishment o f  t i t l e  

and, aftcr  deducting offsets i n  accordance with  a s t i p u l a t i o n  of  the 

partics, ente red  a f i n a l  award of $16,489,096 f o r  t he  p l a i n t i f f s .  

Sec proceedings under Dockets 30 and 48, F o r t  S i l l  Apache Tr ibe  v. U n i ~ e d  - 
S t a t e s ,  2 2  Ind. C1. Corn. 527 (1970): vroceedinps under Dockets 

30-A and 48-A,  19 Ind. C 1 ,  Corn. 212 (1968), 25 Ind. Cl. Comm. 

352 (1971), and 26 Ind. C1. Corn. 193 (1971); and proceedings 
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under  a l l  of the above-enumerated dockets,  a t  26 Ind. CI. Comm. 198 

(19711, a f f ' d ,  202 C t .  C1. 134 ,  480 F.2d 819 (1973). 

The Group A claims h e r e i n  s t e m  from the  intrusions by non- Indians  

upon the lands of the Chiricahua Apaches w h i l e  they continued to hold 

abor ig ina l  title t o  the  lands,  and thc  ac t s  o f  the intrudcrs in removing 

minerals  and timber from the lands and in using the lands f o r  farming, 

grazing l i ve s tock ,  bu i l d ing  set t lcrnents ,  and o thcr  purposes without 

making any payment t o  t h e  t r i b e .  

I n  the case of Washoe Tribe v. United S t a t e s ,  Docket 288, 21 Ind. C1. 

Corn. 447 ( l969) ,  t h i s  Commission first c o n s i d c r c d  a claim under the "fair 

and honorable deal ings"  c l ause  of our Act for t h c  rcrnoval of minera l s  and 

other valuab le  resources  from Indian t i t l e  l ands .  In thc Washoe case the 

plaint if fs sought damages f o r  t he  uncompcnsatcd t a k i l ~ g  o f  t h e i r  a b o r i g i n a l  

lands by the United S t a t e s  without  t r e a t y  o r  cess ion ,  and  i n  a d d i t i o n ,  

sought recovery under s e c t i o n  2 ,  c l ause  (5) of our Act (the "fair and honor- 

a b l e  deal ings"  c l ause )  for t h e  removal of mincrals  and t imber by miners and 

c t h c r  i n t r u d e r s  from t h c i r  aboriginal lands p r i o r  t o  the* extinguishment 

@ f  their Indian t i t l e .  The Commission ru led  t h a t  thcbre could be recovery 

under the l a t t e r  c la im,reasoning t h a t  the evidence proved t h a t  the Govern- 

ment had sanct ioned the a c t s  of t h e  i n t rude r s ,  t h a t  the  law was settled 

1/ 
that our  A c t  created new causes of action where they d i d  not  previouslyexistT 

that t he  legislative h i s t o r y  of t h e  A c t  showed t h a t  one of the  intended 

Purposes of thc " f a i r  and honorable dealings" c lause  was to eliminate 

- 
I /  Otoc and M i s s o u r i a  Tr ibe v .  United S t a t e s ,  131 Ct. C1. 593, c e r t .  - 
< h i e d  350 U.S .  848 (1955)  ( a f f ' g .  in part, remanding in part, Docket --* 
11, 2 Ind. C1 .  Conrm. 335, 2 Ind. Cl. Corn. 500 (19531). 
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t h c  unequal treatment a r i s i n g  from t echn i ca l  l ega l  r u l e s  of Indians  

possessing land under Indian t i t l e  and those holding land under 

rccognizcd t i t l c  and, f i n a l l y ,  t h a t  i n  t he  then-recent  c a se  of T l i n g i t  

and fiaida Indians v. United S t a t e s ,  182 C t .  C1 .  130 (19681, t h e  Court - 
o f  Claims had permit ted recovery f o r  e x p l o i t a t i o n  of abo r ig ina l  t i t l e  

lilnds p r i o r  t o  t he  t ak ing  d a t e  i n  a suit under the  T l i n g i t  and Haida 

CEaims Act of 1935, 49 S t a t .  388, which a c t  is  c i t e d  i n  t he  l e g i s l a t i v e  

h i s t o r y  of t he  Indian Claims Commission Act a s  an example of t h e  type 

of claim intended t o  bc included under the " f a i r  and honorable deal ings"  

c lause  o f  the l a t t e r  act. The Commission, t he r e fo re ,  h e l d  i n  t h e  Washoe 

case that t h e  "fair and honorable deal ings"  clause "+ ;k * permits  

rccovcry f o r  thc scvcr ing  and ca r ry ing  away of minerals  and t imber 

from abor ig ina l  t i t l c  lands t o  t he  sane cx tcn t  a s  such t ak ings  would 

2 / 
bc compcnsablc if committed on lands he ld  under recognized t i t l e . "  - 
21 Ind. C1, Comm. a t  456. 

The Washoo case was no t  appealed bu t  t he  defendant ' s  pos i t i on  

has continued t o  hc t h a t  t he  United S t a t e s  can never be l i a b l e  f o r  t h e  

rcmovnl of resources frm Indian t i t l e  lands before  t he  d a t e  of taking. 

Most r cccn t ly  thc  United S t a t e s  took i ts  argument t o  t h e  Court of 

C l a i m s  i n  sccking r e v e r s a l  of t h e  C m i s s i o n ' s  dec i s ion  i n  Northern 

Paiute  Nation v. United S t a t e s ,  Docket 87-A, 28 Ind. C l .  Comm. 256 (1972), 

t h a t ,  following t h e  r u l e  o f  t he  Washoe case, t he  p l a i n t i f f s  t h e r e i n  

? /  I n  W i l l i a m s  v. Uni t rd  States, Docket 180-A, 3 Ind. C1. Corn. 571, 589 - 
(1955), a f f t d ,  153 C t .  C 1 ,  697 (1961), t he  Government was he ld  l i a b l e  
under t he  " f a i r  and honorable deal ings"  c l ause  f o r  t he  removal by 
miners o f  gold from lands  he ld  under recognized t i t l e .  
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could recover  from the  defendant f o r  the  resources  removed from the  

p l a i n t i f f s '  a b o r i g i n a l  l ands  i n  Nevada p r io r  t o  the  extinguishment 

of  t h e i r  abo r ig ina l  t i t l e .  The Court of Claims, however, d i d  n o t  

reach t h i s  i s s u e  bu t  reversed on narrower grounds and remanded t h e  

case t o  t h e  Comiss ion .  See United S t a t e s  v. Northern Pa iu t e  Nation, 

App. No. 18-72. (Ct. Cl., January 23,  1 9 7 4 ) .  

Given t he  presen t  posture  of t h i s  i s sue ,  we be l i eve  i t  is app rop r i a t e  

f o r  u s  i n  t he  i n s t a n t  c a se  t o  s e t  out aga in  why wc he ld  i n  t hc  Washoc 

and Northern Pa iu te  ca se s ,  and why we w i l l  again hold here ,  t ha t  t he  

United S t a t e s  is  l i a b l e  f o r  damages t o  Indian t r i b c s  under s e c t i o n  2 ,  

c lause  (5) ,  o f  t he  Indian Claims Commission Act ( the  " f a i r  and honor- 

ab le  dealings" c l ause )  where i t  is shown t h a t  t h e  United S t a t e s  sanc t ioned ,  

encouraged o r  a s s i s t e d  t h i r d  p a r t i e s  i n  taking and removing resources  

of the Indians '  lands whi le  t h e i r  abor ig ina l  t i t l e  t h e r e t o  was unext inguished 

and outs tanding.  

It i s  settled t h a t  i n  t he  absence of  l c g i s l a t i v c  d i r e c t i o n  t o  do s o ,  

Federal  cou r t s  cannot cons ider  claims aga ins t  thc  United S t a t e s  r e l a t i v e  

t o  Indian t i t l e  land.  Tee-Hit-Ton Indians v. U-~i&ccl S t a t e s ,  128 C t .  C1 .  82 

(1954) ,  a f f ' d ,  348 U.S. 272 (1955). Thus i t  has  been held that  the United 

S t a t e s  w a s  no t  a  wrongdoer i n  sever ing  minerals and t imber  from Indian t i t l e  

lands. Kwash-Ke-Quon Indians  v. United S t a t e s ,  137 C t .  C 1 .  372 ( 1 9 5 7 ) -  

However, i n  Otoe and Missourj-a Tribe v. United S t a t e s ,  supra, n. 1, the  

Court o f  Claims he ld  t h a t  s e c t i o n  2 ,  c lauses  (3) and ( 5 )  o f  t he  Indian 
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Sta tc s  fo r  claims involving Indian t i t l e  lands. The cour t  i n  d i c t a  

a l so  s t a t e d  tha t  under c lause  (4) of s ec t ion  2 of the  Act t he re  was 

created a cause of ac t ion  by which Indian claimants were granted the  

r i g h t  t o  rccovcr the value of Indian t i t l e  lands which had been taken 

by thc Government without the payment of compensation the re fo r ,  whether 

the Government acquired t h a t  land by r a t i f i e d  t r e a t y  of cess ion ,  o r  

whether the land was taken without the  formali ty of a t r e a t y ,  even an 

31 
u n r a t i f i e d  one. - 

The Court of Claims reached these conclusions a f t e r  a d e t a i l e d  

analysis of both the  language and l e g i s l a t i v e  h i s t o r y  of the  Indian 

Claims Commission Act. In t e rp re t ing  the  language of s ec t ion  2 of the  

Act, the Court obscrved t h a t  c lauses (3) and (5) do not r e f e r  t o  "lands" 

hut t ha t  c lause (4) does, and tha t  the l a t t e r  clausc cha rac te r i zes  

those kinds of property i n t e r e s t s  intended t o  be protected a s  ( I )  

land oknled and ( 2 )  land occupied. Thc Court found tha t  the  l a t t e r  

phrase encompassed Indian t i t l e  lands and went on t o  s t a t e :  

I f  c lausc  (4) permits Indian claimants t o  
rccovcr fo r  the  uncompensated taking (deprivat ion)  
by t r e a t y  o r  otherwise of a property r i g h t  which i n  

3/ Our Act reads,  i n  pe r t inen t  pa r t ,  as follows: - 
Set. 2. The Commission s h a l l  hear  and determine the following 

claims agains t  the  United S t a t e s  on behalf of any Indian tribe 
;hk* (3) claims which would r e s u l t  i f  the  t r e a t i e s ,  con t r ac t s ,  and 
agreenients between the claimant and the  United S ta t e s  were revised on 
the  ground of fraud, duress ,  unconscionable considerat ion,  mutual 
o r  u n i l a t e r a l  mistake, whether of law o r  f a c t ,  o r  any o the r  ground 
cognizable by a c w r t  of equity; (4) claims a r i s i n g  from the  taking by 
the United S t a t c s ,  whether a s  the  r e s u l t  of a t r e a t y  of cess ion  o r  
otherwise, of lands owned o r  occupied by the claimant without t he  
payment for such lands of compensation agreed t o  by the  claimant; 
and (5) clafms based upon f a i r  and honorable deal ings t h a t  a r e  not 
rccognizcd by any ex i s t ing  rule of  law o r  equity. [60 S t a t .  1049, 1050.1 
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i t s e l f  c r ea t ed  no l ega l  r i g h t  i n  the owner aga in s t  
t he  Government, i t  would s e w  reasonable t o  con- 
c lude t h a t  Congress a l s o  intended t h a t  the  same 
property  r i g h t  ceded under a r a t i f i e d  treaty of 
cession f o r  a gross ly  inadequate considerat ion would 
g ive  r i s e  t o  a cause of ac t i on  undcr c lause  ( 3 ) ;  
and a l s o  t h a t  where t h e  Govcrnmcnt's dca l ings  with  
Indians  concerning t h a t  same property r i g h t  w3s - 
less than f a i r  and honorablc,  t he  Indians should 
have a claim undcr clause (5).  1131 C t .  C1 .  at 
6 10- 11,  enphas i s  added .] 

After i t s  revicw of t he  l e g i s l a t i v e  h i s t o r y  of  thc! Indian Claims 

Commission Act,  t he  Court concluded t h a t :  

-*- .L .*A ., ,. ,. Thc l e g i s l a t i v e  h i s t o r y  of the Act e s t a b l i s h e s  

that  from t h e  beginning i n  1928, c c r t a i n  mmbcrs 
of Congrcss de s i r ed  the enactment o f  a b i l l  which 
would s e t t l e  e x t r a -  l e g a l  o r  moral claims of Indians 
aga in s t  t hc  United S t a t e s ,  including claims based 
on t h e i r  Indian t i t l c  property r i g h t  i n  land which t he  
Govcrnment had e i t h e r  taken wi thout  the  f o r m a l i t y  of 
a t r e a t y  o r  which the  Govcrnment h i ~ d  acquircd undcr 
r a t i f i e d  t r c a t i c s  procured by fraud, durcss, uncon- 
sc ionable  cons idera t ion ,  c tc . ,  o r  concerning which 
the Govcrment had been g u i l t y  of  d e a l i n g s  l e s s  than 
f a i r  and honorable.  This $:+;=? became the d e s i r e  of t he  
ma jo r i t y  of Congrcss and, with thc  passagc of thc 
Act i n  1946, became the  l e g i s l a t i v e  i n t e n t  expressed 
i n  c l ause s  ( 3 ) ,  (4) and (5) of  s ec t i on  2 .  [g., a t  
62 1, c.mp1rasis added .] 

While t h c ~  Otoe and ?i issouria  case i nvo lved  claims arising ou t  

of  t hc  ~ c t u n l  t ak ing  of  Ind ian  t i t l e  l ands ,  we bc l i cve  that t he  exce rp t s  

quoted above s t iot~ t h a t  t h e  cou r t  construed t h e  " f a i r  and honorable 

deal ings"  clause t o  inc lude  o t h e r  Government dea l ings  with the  Indians,  

bes idcs  a c t u a l  t ak ings ,  r e l a t e d  t o  t h e i r  Indian t i t l e  propcr ty  r i g h t .  

The notor ious  e x p l o i t a t i o n  o f  rcsourccs  on Indian t i t l e  lands by 

miners and o t h c r  intruders a c t i n g  with the  implicd,  i.f n o t  o v e r t ,  

s anc t i on  and encouragement of the  United S t a t e s  s u r e l y  f a l l s  w i t h i n  

such a category.  
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The l e g i s l a t i v e  h i s t o r y  of the Indian Claims Commission Act 

supports such a conclusion. Both the  Commission i n  the Washoe case 

and the  Court of Claims i n  t h e  Otoe and Missouria case quote from the 

Statement of the  Managers on the Part of the House, Conf. Rep., H. R m  

2693, 79th Cong., 2d Sess. 5-6 (Ju ly  27, 1946): 

The b i l l ,  as passed by the  House of Representatives,  
enumerated six c l a s s e s  of claims cognizable by 
the Commission. The Senate, i n  the  i n t e r e s t  of 
s impl i c i ty ,  reduced these  t o  three ,  being ca re fu l  
t o  s t a t e  i n  i t s  r epor t ,  t h a t  the  change was not 
intended t o  deprive the  claimants of the r i g h t  
t o  invoke the j u r i s d i c t i o n  of the Commission i n  
any case which would have been cognizable under 
the lrtnguagc of the  b i l l  as  i t  passed the  House. 
Out of an abundance of caut ion the conferees 
r e inse r t ed  two of  the  c l a s s i f i c a t i o n s  s t ruck  by 
the Senate because they wanted t o  make sure 
tha t  i f  any t r i b a l  claimant could prove f a c t s  
s u f f i c i e n t  t o  make a case under e i t h e r  of  these 
c l a s s i f i c a t i o n s ,  the  Comission would have au thor i ty  
t o  make an award to such claimant.  

-1 .s r The second of these classifications covers 
claims a r i s i n g  from the taking by the United S t a t e s  
of Indian lands, i . e m ,  lands t o  which t r i b a l  
claimants had "Indian t i t l e "  o r  the  " r i g h t  of 
occupancy ." Smctimes these lands wcrc taken 
under the  guise  of  u n r a t i f i e d  t r e a t i e s ,  some- 
times without any semblance of a  t r ea ty .  The 
r e i n s e r t i o n  of t h i s  c l a s s i f i c a t i o n  mnkcs i t  
p l a i n  that whcre claimant can prove s u f f i c i e n t  
facts within the language of this c l a s s i f i c a t i o n  
thc Commission has f u l l  au tho r i ty  t o  award p r o p e r  
d,tmages t he re fo r ,  

Both of the c la s ses  of claims re inser ted  by 
t h i s  amui~dmcnt may f a l l  within the category of 
" f a i r  and honorable deal ings,"  To s e t  them f o r t h  
e x p l i c i t l y  helps t o  c l a r i f y  the contents  of t h a t  
category. 
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The Otoe and Missouria case, supra, establ ished t h a t  clause (5) 

includes claims a r i s i n g  from t h e  Government's dealings with Indian title 

property r i g h t s ,  and the above excerpt from the  Conference Report on 

the  Act es t ab l i shes  t h a t  Congress intended tha t  c lause (4) provide the 

primary b a s i s  f o r  recovery f o r  ac tua l  takings of aboriginal  title lands. 

It follows, of necess i ty ,  that c lause  (5) was intended t o  encompass 

claims r e l a t i n g  t o  abor ig ina l  Indian t i t l e  r igh t s  which included but  

*were n ~ t  limited s o l e l y  t o  ac tua l  takings. Thus, w e  ctinnot accept t h e  

proposi t ion t h a t ,  a s  t o  Indian t i t l e  lands, clause (5) i s  merely 

redundant o r  superfluous, i n  t h a t  the only claims r e l a t i n g  t o  such 

Indian t i t l e  lands t h a t  Congress intended t o  p e n n i t  under the Act were 

ac tua l  takings and c lause  (4) covers such ac tua l  takings. 

The Report of t he  House of Representatives i n  the b i l l  t o  c r e a t e  

the Indian Claims Commission discusses the "fair and honorable dealings" 

clause a s  follows: 

The s i x t h  c l a s s i f i c a t i o n ,  supra, permits Indian 
tribes t o  assert any claim which would a r i s e  on a 
b a s i s  of f a i r  and honorable deal ings,  even though 
not  recognized by any ex i s t ing  rule of law o r  
equity. This extension of j u r i sd i c t ion  is  believed 
t o  be j u s t i f i e d  by reason of the  f ac t  that we have 
always t r ea t ed  the Indian Tr ibes  as non s u i  j u r i s  
and have set ourselves up as t h e i r  guardians. In 
this r e l a t ionsh ip  many claims, not s t r i c t l y  l e g a l ,  
but  meri tor ious i n  charac ter  have developed, which 
the  Congress has recognized i n  a few special  j u r i s -  
d i c t i o n a l  a c t s  ( e . g . ,  Tlingit and Haida Claims Act 
of 1935 (49 S ta t .  388). as amended by the  a c t s  of 
June 5, 1942 (56 S ta t .  543) and June 4, 1945 
(Public Law No. 70, 79th Cong., 1st Sess . ) )  ***a 

[H. R. Rep. 1466, 79th Cong., 1st Sess. 12 (1945)0] 

While the  TLingit and Haida Claims Act of 1935, supra, contained no 

" f a i r  and honorable dealings" clause i t  did grant  j u r i sd i c t ion  t o  the 
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Court of Claims t o  hear: 

Sec. 2. A l l  claims of whatever nature,  l ega l  o r  
cqui tab le ,  which the  s a i d  T l ing i t  and Haida Indians 
of Alaska may have, o r  claim t o  have, aga ins t  t he  
Uni ted  S t a t e s  f o r  lands o r  o ther  t r i b a l  o r  community 
property r i g h t s ,  taken from them by the  United S t a t e s  
without compensation the re fo r ,  o r  f o r  the f a i l u r e  o r  
r e fusa l  of the  United States t o  compensate them f o r  
said lands o r  o the r  t r i b a l  o r  c m n i t y  property 
r i g h t s ,  claimed t o  be owned by s a i d  Indians, and which 
the  United S t a t e s  appropriated t o  its own uses and 
p u r p o s e s  without t he  consent of s a id  Indians, o r  fo r  
t h e  f a i l u r e  o r  r e f u s a l  of the  United S ta t e s  t o  pro tcc t  
t h e i r  i n t e r e s t s  i n  lands o r  o ther  t r i b a l  o r  community 
p r o p e r t y  in Alaska, and f o r  l o s s  of use of the same ,  
a t  the time of the  purchase of the  sa id  Russian America, 
now Alaska, from Russia, o r  a t  any t ime  s ince  t h a t  da t e ,  
and p r i o r  t o  t h e  passage and approval of t h i s  Act * * *. 
149 Sta t .  388.1 

I n  authorizing claims fo r  ">w* the f a i l u r e  o r  r e fusa l  of t h e  

Unitcd S ta t e s  t o  pro tcc t  [ t h e  Indians ' ]  i n t e r e s t s  i n  l a n d s  ***" the 
T l i n g i t  and Haida C l a i m s  Act of  1935 was speaking of the r i g h t  t o  

assert ;1 claim f o r  pre- taking da te  removal of minerals and o ther  

resourcchs. Mhen Congress r e fe r r ed  t o  t h i s  Act i n  the House repor t  on 

the I n d i a n  Claims Conunission Act, i t  must have intended t o  include such 

n claim within t h e  scope of " f a i r  and honorable dealings" because we 

know t h a t  a t  the  time Congress was considering the  l e g i s l a t i o n  t h a t  

bCccmc thc Indian Claims Commission Act, i t  was well aware t h a t  s eve ra l  

Indian t r i b c s  were seek ing  rcdrcss  f o r  the same type of claim. See 

Hearings bcfort. the House Committee on Indian Affa i rs  on H. R. 1341, 

5 1  
Junc 14, 194.5, 79th Cong., 1st Sess. ,  a t  170-76.- 

4 /  Tlic defendant 's argument t h a t  such an i n t e r p r e t a t i o n  was not reason- - 
able  whcn Congress, i n  the  194OWs, was considering the  l e g i s l a t i o n  
t h a t  became the Indian Claim Comnission Act because the  T l i n g i t  and 
tlaida Claims Act was not judicially s o  construed u n t i l  1968, is 
fa l lac ious .  
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In  Gila River  Pima-Maricopa Indian Community v. United Sta tes ,  

790 (l97O),  c e r t .  denied,  400 U.S. 819 (1970) (af f' g 

Dockets 236-K, 236-L,  and 236-M, 20 Ind. C1.  C m .  131 (1968)), the 

Court of Claims s t a t e d :  

:'we mst  hc cogni;:ant of  the f a c t  t h a t  the  
j u r i s d i c t i o n z l  section of  the  Act i s  a s y n t h e s i s  
of  thost: ';';-'r;i cl.?sstl-s of  c s e s  ;~i+ which have 
h e r e t o f o r e  rcce ived  congress iona l  consideration 
i n  the fonn of s p c c i a l  j u r i s d i c t i o n a l  ac t s .  ;I<**' 

11. R e p .  N o .  1.466, 79th Cong., 1st SCSS., (1345) p .  10.**fc 

F i n a l l y ,  i n  d i c t a  i n  t h e  case of O n c ~ i t h  T r i b c  v. United S t a t e s ,  

165 C t .  C l .  487 ( 1 9 6 4 ) ,  ccrt. dl:nied, 379 U.S. 946 ( a f f ' g  Docket No. 

159, 1 2  Ind. C 1 .  Corn. 1 (1962) ) ,  s c la im involving rcmoval of t imber  

from r e s e r v a t i o n  l ands ,  Judgc Uavis s t a t e d  as fol lows,  a t  492: 

va lue  a p p C l l c e 1  s assm:pt i on  t h a t  the Oneidas 
h e l d  no more tIian a b o r i g i n a l  Indian t i t l e ,  wc 
s t i l l  could n o t  f i nd  t h e i r  c la ims beyond t h e  
scope of  the. Indian Claims Commission Act. With- 
ou t  t h a t  lcgi .s13t ion,  a j u s t i c i a b l c ~  c la im might  
no t  bc  s t a t e d .  Scc Tce-Hit-Ton I n d i a n s  v. Unitcd - 
S t a t e s ,  supra .  Rut t h e  Act has  authorized 
r c c o v e r i c s  on the  b a s i s  of  o r i g i n a l  Indian t i t l e  
(Otoc and Missour ia  Tr ibc  v. Unitcrd S t a t c s ,  131 
C t .  C 1 .  593, 131 F. Supp.  265 ,  cc r t .  denied,  350 
U.S. 848 (1955)) ,  and t h e r c  is no reason h y  a 
c la im of the s o r t  prcscnted ticrc could no t  come 
under  t he  " fa i r  and honora1,le dcal ings"  p rov i s ion  
( s e c t i o n  Z ( 5 ) )  a t  a minimum. ";k7y 

Based upon our  review of t h e  a u t h o r i t i e s  c i t e d  here in  and our 

i n t e r p r e t a t i o n  o f  t h e  l e g i s l a t i v e  h i s t o r y  of the Indian C l a i m s  C a -  

mission A c t ,  w e  remain convinced t h a t  the  A c t  au thor izes  claims f o r  

t h e  removal of m i n e r a l s  and o thcr  na tu ra l  rctsources from Ind ian  t i t l e  
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l a n d s  while such Indian t i t l e  remained unextinguished. 

We be l i eve  t h a t  f ind ing  of f a c t  No. 5, i n f r a ,  t oge the r  wi th  t h e  

d c t a i l c d  f indings of  f a c t ,  c i t e d  he re in ,  previously en te red  i n  Dockets 

30, 30-A, 48, and 48-A, supra ,  r e l a t i n g  t o  non- Indian i n t r u s i o n s  upon 

the abo r ig ina l  lands of t he  Chiricahua Apaches before  September 4, 

1886, and ac t i ons  of  t he  United S t a t e s  and i t s  m i l i t a r y  fo r ce s  i n  

connection therewith, e s t a b l i s h  t he  r e q u i s i t e  nexus of l i a b i l i t y  

aga ins t  t hc  United S t a t e s .  These f ind ings  show t h a t  i t  was the po l i cy  

o f  tllc United S t a t e s  (evidenced by t h e  a c t i o n s  of t he  l e g i s l a t i v e  and 

cxccut ivc branches) t o  encourage, sanc t ion  and a s s i s t  non-Indians i n  

making such i n t r u s i o n s  and i n  t ak ing  and removing resources  from the  

Chiricahua Apaches1 lands before September 4, 1886. 

Thc C m i s s i o n  has prev ious ly  determined t he  da t e  upon which the 

United S t a t e s  took t he  a b o r i g i n a l  lands of t he  Chiricahua Apaches. In 

Fort  S i l l  Apachc Tribe v. United S t a t e s ,  Dockets 3 0 - A  and 48-A, 19 

Ind. Cl. Camn. 212, 245 ( l968) ,  t he  Commission found t h a t :  

6 /  L i a b i l i t y  under t he  " f a i r  and honorable dealings" c l ause  may - 
1 1 ;%: 32 res t  upon t he  Government's 'true concer t ,  pa r tnersh ip ,  or 
con t ro l '  wi th ,  or o f ,  the p a r t y  dea l ing  wi th  t he  Indians ***.If Lipan 
Apache TI-ibe v. United S t a t e s ,  180 C t .  C1.  487, 502 (1967) (rev'g -- 
Docket 22 -C ,  15 Ind. C1. Comn. 532 (1965)). 
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,, ,. 
*"-I-. September 4, 1886, t h c  date of the  

f i n a l  su r r ende r  of the Chiricahua Apschcs under 
Geronimo and t h e  time of t he  removal of the  
members of  t h e  t r i b e  from t h e i r  homelsnds, 
marks the d a t e  on which t he  United Statc .s  took 
from the Chiricahua Apache t r i b e  i t s  Indian 
t i t l e  t o  i ts  l a n d s  i n  Ncw Mexico and Arizona, 

The Commission, a t  19 Ind. C 1 .  Corn. 243-46,  c n t c r c d d c t a i l c d  findings 

t o  s u p p o r t  i t s  dctcnnination that t he  actual surrender  of Gcronimo on 

September 4, 1886, c o n s t i t u t e d  t h e  taking of  p l a i n t i f f s '  t i t l e  t o  a l l  t h c i r  

lands i n  Arizona and New Mt;xico. The Court of Claims has  recently 

affirmed the Conmission's dccis ion.  See 202 c t ,  ~ 1 .  1 3 4 ,  - (1973) (App. 

K O .  3-72 ,  June 2 0 ,  1973, s l i p  op. n t  6 ) .  That the d o t e  of t ak ing  of 

plaintiffst t i ~ l e  t o  a l l  t h c i r  lands i n  Arizona and Nc.w Mexico was 

September 4 ,  1886, i s  therefore b i n d i n g  upon thc p a r t i e s  i n  t h i s  docket . 
'I'hc.. rccent  dcc i s ion  oi: tllc Court of C l a i m s  i n  Unitcd S t a t c s  v. 

uor thern  Pa iu t e  N a t i o n ,  Apy. ?;o. 18-72, (Ct. Cl., Janua ry  2 3 ,  

1.974) ( r e v f &  Docket 87-11, 2 8  Ind.  C 1 .  Comm. 256 ( 1 9 7 2 ) )  is 

~ ~ i s t i n g u i s h a b l c .  l'ilcre the court  h e l d  t h a t  the  Cornmiss ion1 s p r i o r  

d-ktermination of thc t a k i n g  da te  i n  a r c l n t c d  dockct involving the  same 

p a r t i c s  was intended t o  constitute an "nvt,rage" o r  "composite" tak ing  

date .  In Northern Paiute, the Court  of Claims found the record "*9* 

void of any s i n g l e  clearcut cx t iny i shncn t . "  Thc court proceeded t o  

7/ The cou r t  there i nd i ca t ed  t h a t  i t  might have agrced with defendant - 
tha t  t he  Septenbcr 4 ,  1586 datp  was not  supported by s u b s t a n t i a l  evidence 
but held  t h a t  t he  Govcrment 's conduct i n  fail in;:  t o  express t imely 
objection t o  the  September 4, 1886 date i n  proceedings before  the Corn- 

" ""' I, A r r  amounts t o  a waiver oi the right t o  challenge the September 
4 ,  1886 tak ing  date." The court ~ o i n t e d  ou t  that thc date of taking 
k-as i n  issue ( s l i p  op. at 8) and t h a t  the Government was fully aware 
t h a t  the tak ing  date was i n  issue ( s l i p  op. a t  9) .  
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hold t h a t :  

*** s u c h  a c o m p o s i t e  o r  average d a t e  i s  n o t  
res i u d i c a g  o r  c o l l a t e r a l  e s t o p p e l  t h a t  e v e r y  
parcel  f n  t h e  P a v i o t s o  t r a c t  was t a k e n  o n  t h e  
composltc o r  average d a t e .  I t  is s o  o n l v  a s  t o  
what t h e  composite o r  a v e r a g e  d a t e  was .  [ S l i p  Op. a t  4.1 

I n  t he  c a s e  b e f o r e  u s  h e r e  we do n o t  have  s u c h  an a v e r a g e  o r  com- 

pos i t e  t ak ing  da t e .  I t  is c l e a r  t h a t  t h e  Commission viewed t h e  e v e n t s  

of September 4 ,  1886, a s  c o n s t i t u t i n g  a  s i n g l e  c l e a r c u t  e x t i n g u i s h m e n t  

of p l a i n t i f f s '  a b o r i g i n a l  t i t l e .  T h a t  b e i n g  s o ,  t h e  ~ a r t i e s  i n  t h i s  

docket  arc bound t o  t h e  Sep tember  4 ,  1886 t a k i n g  da t e  f o r  a l l  t h e  

p l a i ~ l t  i f i s '  l a n d s  i n  A r i z o n a  and New Mexico and m'av n o t  now r e l i t i g a t e  

t h a t  f s s u ~ g .  I t  f o l l o w s  t h a t  t h e  e v i d e n c e  i n t r o d u c e d  bv  t h e  d e f e n d a n t  

i n  this case show in^ tile i s s u a n c e  of p a t e n t s  b e f o r e  S e p t e m b e r  4 ,  1886, 

by t h c  I f n i t c d  S t a t e s  t o  c e r t a i n  min ing  p r o p e r t i e s  w i t h i n  t h e  t r a c t  is  

i m m a t e r i a l .  A 1 1  l o s s e s  s u f f e r e d  by t h e  p l a i n t i f f s  b e f o r e  September  4 ,  

1886, by v i r t u e  of removal  of m i n e r a l s  and  o t h e r  r e s o u r c e s  w i l l ,  

i f  p rovPn,  constitute t h e  measu re  o f  damages t o  which  p l a i n t i f f s  are 

I 'he p l a i n t i f f s '  c la ims a r i s i n g  o u t  o f  t h e  u s e  o f  t h e i r  a b o r i g i n a l  

l i lnds  h v  t h i r d  p a r t i e s  before  September  4, 188$ f o r  grazing, a g r i c u l t u r a l ,  

t o w n s i t e  and r a i l r o a d  p u r p o s e s  a re  s i m p l v  c la ims f o r  t r e s p a s s  t o  I n d i a n  

t i t l ~  l a id s  corznizahlc o n l v  under c l a u s e  5 o f  s e c t i o n  2 o f  t h e  I n d i a n  
s/  - 

Claims Commission A c t .  

R /  V a l i d  l e g a l  t o r t  c l a i m s  are c o g n i z a b l e  unde r  s e c t i o n  2 ,  clause 2 - 
of  tfte Ind ian  Cla ims  Commission A c t ,  sovereign immunitv h a v i n g  been 
waived, h u t  n cla im f o r  t r e s p a s s  f o r  I n d i a n  title l a n d s  is not a v a l i d  
l e g a l  to r t  c la im.  See Kwash-Ke-Quon Indians v.  U n i t e d  S t a t e s ,  s u p r a .  
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W e  do  n o t  b e l i e v e  t h a t  t h e  scope  o f  s e c t i o n  2 ,  c l a u s e  (5) of the 

Act ( t h e  "fair and h o n o r a b l e  d e a l i n g s "  c l a u s e )  ex t ends  t o  c l a i m s  f o r  

t h e  mere u s e  o f  (o r  trespass upon) I n d i a n  t i t l e  l a n d s  u n l e s s  the 

l a n d s  were  damaged a s  a r e s u l t  t h e r e o f .  There is a d i s t i n c t i o n  i n  

k ind  between such  a c la imed  wrong and t h e  seve rance  and removal  o f  

i r r e p l a c e b l e  n a t u r a l  r e s o u r c e s  ( e . g . ,  m i n e r a l s  and t i m b e r ) .  In t h e  fo rmer  

c m e  t h e  ruere use  dic! n o t  d i m i n i s h  t h e  v a l u e  of t h e  I n d i a n s '  a b o r i g i n a l  

t: . t le r i g h t  i n  t h e  l a n d s  and no damages t o  t h e  l ands  r e s u l t e d .  I f  

any th ing ,  such  s u r f a c e  u s e  enhanced the l a n d s '  v a l u e ,  as i n  the case o f  

t h e  Ch i r i cahua  Apaches'  l a n d s ,  where t h e  s u r f a c e  u s e s  were r e f l e c t e d  i n  

the enhancement o f  s u r f a c e  v a l u a t i o n  i n  p roceed ings  b e f o r e  t h e  Commission 

i n  Dockets  30, 30-A, 48 and 48-A,  s u p r a .  On t h e  o t h e r  tiend, t h e  removal  

of  n a t u r a l  r e s o u r c e s  i r r e v o c a b l y  d imin i shed  t h e  v a l u e  of t h e  I n d i a n s '  

a b o r i g i n a l  t i t l e  r i g h t ,  w i t h  t h e  r e s u l t  t h a t  t h e  I n d i a n s  were permanent ly  

dep r ived  of t h e  valuta of t h e  r e s o u r c e s  and  s u f f e r e d  measu rab le  damages. 

The r e s o u r c e s  s o  remol-red were o b v i o u s l y  not  i n c l u d e d  i n  t h e  l a n d s '  

v a l u a t i o n  as o f  September 4 ,  1886, i n  p roceed ings  b e f o r e  t h e  Commission 

i n  Dockets  30 ,  30-A, 48 and 48-A. The p l a i n t i f f s  have  neve r  been 

compensatec! f o r  t h e  removal  of these r e s o u r c e s .  

It  i s  t h e  e x p l o i t a t i o n  and i r r e v o c a b l e  d imun i t ion  o f  t h e  v a l u e  of 

the  C h i r i c a h u a  Apaches' Ind ian  t i t l e  r i g h t ,  th rough t h e  removal o f  

n a r u r a l  r e s o u r c e s  by t h i r d  p a r t i e s  a c t i n g  w i t h  t h e  encouragement and 

a s s i s t a n c e  of t h e  Uni ted  S t a t e s ,  t h a t  we have concluded was both u n f a i r  

and d i s h o n o r a b l e  within t h e  meaning of  s e c t i o n  2 ,  c l a u s e  (5) of  o u r  A c t *  

The1 pre - t ak ing  d a t e  s u r f a c e  uses were n o t  ana logous ly  e x p l o i t i v e  o f  t h e  
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Chlr icahua Apaches ' Indian title right because such uses  have n o t  been shown 
9/  - 

t o  have caused damages t o  t h e  Chi r i cahuas '  a b o r i g i n a l  l ands .  

In  t h e  f i n d i n g s  of f a c t  which fo l low this opin ion  we have determined 

t h a t  t h e  gross v a l u e  of mineral  product ion w i t h i n  the  Chiricahua Apache 

t r a c t  before September 4 ,  1886, was $54,154,302.  We have based t h i s  deter- 

mination upon an analysis of product ion s t a t i s t i c s  i n  evidence f o r  each 

d i s t r i c t  w i t h i n  t h e  t r a c t ,  We b e l i e v e  t h a t  t h i s  method o f  a n a l y s i s  produces t he  

111os t a c c u r i l t ~ ~  a v a i l a b l e  estimate of production, Here, there is extensive evi- 

dencc of d i s t r i c t  by d i s t r i c t  product ion.  The f i r s t  method of Mr. Oberbillig, 

dcfcndant's cxpcr t , (which  c o n s i s t e d  of es t imat ing  t o t a l  product ion i n  the  New Mexic 

p o r t i o n  of t h e  t r a c t  by u t i l i z i n g  contemporary compila t ions  of total  g r o s s  

product ion)  is a less r e l i a b l e  method because w e  cannot examine and 

evnlunte  t h e  raw d a t a  and methods used t o  make such compila t ions ,  I n  t h i s  

case  t h e  e x t e n s i v e  evidence i n  t h e  r ecord  of product ion by t h e  mining 

d i s t r i c t s  within t h e  t r a c t  is  t h e  b e s t  evidence t o  arrive a t  t h e  most 

reasonably accurate estimate of the  gross value of t o t a l  product ion w i t h i n  

t h e  t r a c t ,  

2/ In the  T l i n g i t  case,  s u p r a ,  a c la im based upon u s e  of townsites 
was re jec ted  by t h e  Commissioner f o r  f a i l u r e  of  p roof .  This c l a i n  was 
apparen t ly  based upon the "***loss of use ***It language i n  t h e  T l i n g i t  
and Hairla Claims Act,  s u p r a .  W e  b e l i e v e  t h a t  t h e  i l l u s t r a t i v e  use by the 
House of the T l i n g i t  and Haida Claims Act must be const rued i n  con junc t ion  
w i t h  what was a u t h o r i z e d  by t h e  o t h e r  s p e c i a l  j u r i s d i c t i o n a l  acts i t  was 
used t o  exempl i fy ,  and  i n  con junc t ion  with the types  of c la ims f o r  which 
o t h e r  t r i b e s  were seek ing  r e d r e s s ,  as  shown i n  t h e  1945 hear ings  b e f o r e  t h e  
House Committee on Indian A f f a i r s ,  w r a .  Using t h e s e  c r i t e r i a ,  w e  f i n d  
i t  unreasonable t o  impute an i n t e n t i o n  t o  i n c o r p o r a t e  a c la im f o r  mere loss 
of use  of Indian t i t l e  l a n d s  under t h e  fa ir  and honorable  d e a l i n g s  clause 
s o l e l y  on t h e  basis  of the i l l u s t r a t i v e  r e f e r e n c e  t o  t h e  l a t t e r  Act i n  , 
t h e  House r e p o r t .  For these same reasons, we believe reason  d i c t a t e s  
t h e  inc luc ion  of a claim f o r  removal of  r e s o u r c e s  from Ind ian  title lands 
under f a i l  and honorable  dea l ings .  See n. 5 ,  supra, 
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The f i g u r e  of  $54,154,302 which we have c a l c u l a t e d  as t h e  gross 

v a l u e  of  m i n e r a l  p r o d u c t i o n  w i t h i n  t h e  t r a c t  b e f o r e  September 4 ,  1886, 

d i f f e r s  somewhat from t h e  co r re spond ing  f i g u r e s ,  $55,198,099 and 

$51,879,770, proposed,  r e s p e c t i v e l y ,  by  t h e  p l a i n t i f  is' and d e f e n d a n t ' s  

e x p e r t s .  I n  a few i n s t a n c e s  t h e  two e x p e r t s  agreed on a p r o d u c t i o n  f i g u r e  

f o r  a s i n g l e  d i s t r i c t .  Where they  d i s a g r e e d ,  t h e  p l a i n t i f f s '  e x p e r t  proposed 

an e s t i m a t e  h i g h e r  than t h e  d e f e n d a n t ' s  e x p e r t  i n  approximate ly  70% of 

t h e  d i s t r i c t s .  What we have  done i s  t o  look a t  and weigh t h e  e v i d e n c e  of 

produc t ion  i n  each d i s t r i c t , e v a l u a t i n g ,  a s  p a r t  of t h a t  p r o c e s s ,  t h e  

experts'  e s t i m a t e s  of p r o d u c t i o n  i n  each d i s t r i c t  i n  terms of  how t h e y  

u t l l i z e d  the ev idence  i n  t h e  r e c o r d .  For each d i s t r i c t  we a r r i v e d  a t  a 

p roduc t ion  f i g u r e  t h a t  w e  found t o  be t h e  most r e a s o n a b l e  e s t i m a t e  on t h e  

b a s i s  of  a l l  t h e  a v a i l a b l e  ev idence ,  i n c l u d i n g  t h e  e x p e r t s '  o p i n i o n s .  In  

many d i s t r i c t s ,  o u r  f i g u r e  i s  t h e  same as was proposed by one (and, i n  a 

f e w  i n s t a n c e s ,  b o t h )  o f  t h e  e x p e r t s  because  w e  agreed w i t h  t h a t  e x p e r t ' s  

e v a l u a t i o n  of  t h e  ev idence  and t h e  conc lus ion  drawn theref rom.  I n  s e v e r a l  

o t h e r  d i s t r i c t s  we found t h a t  each of  t h e  e x p e r t s  had s o  e v a l u a t e d  t h e  

a v a i l a b l e  e v i d e n c e  o f  p r o d u c t i o n  a s  t o  reach a p roduc t ion  f i g u r e  we 

b e l i e v e d ,  a f t e r  ou r  own e v a l u a t i o n  of  the  ev idence ,  t o  be  unreasonably  

h igh  o r  low f o r  one  r e a s o n  o r  a n o t h e r .  I n  such i n s t a n c e s ,  w e  a r r i v e d  a t  

a 2 r o d u c t i o n  f i g u r e  which d i f f e r e d  from t h a t  proposed by each e x p e r t .  

W e  cannot  accept t h e  ~ l a i n t i f f s '  e x p e r t ' s  op in ion  of  t h e  p r o f i t  

f r m  t h e  m i n e r a l s  produced i n  each d i s t r i c t  because t h e  e s t i m a t e s  of 
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p r o f i t  too o f t cn  r e s t  upon unsubs tan t ia ted  estimates of the c o s t s  of 

pt-oducing t!lc minerals ,  Mr. F u l l  es t imated  production c o s t s  in 

d i s t r i c t s  which accounted f o r  over one- th i rd  of  t he  t o t a l  product ion 

of' t h e  t r a c t  bccnusc product ion c o s t  data was not  a v a i l a b l e ,  For 

d i s t r i c t s  whc*rc: t h c r c  were s t a t i s t i c s  of production c o s t s ,  such 

s t a t t s t i c u  wcsrc* i n  many i n s t ances  no t  a v a i l a b l e  f o r  a l l  years  and M r .  

h t l 1  wils rtvpircd to  i n t e r p o l a t e  es t imates  of production c o s t s  f o r  years 

w h r c  d a t a  wits n o t  ava i l ab l e .  Wc be l ieve  t h a t  the  r e s u l t s  ob ta ined  

from such mtbthods a r c  t o o  spccu l a t i vc  and conjectural t o  be accepted as 

probative. of the p r o f i t s  de r ived  £ram mineral  production.  

W i 3  h i l l icvc  t h a t  i n  a case l i k e  t h i s  where a  reasonably accu ra t e  

cssf lmntc! of  1;rus:; production can be determincd from the  evidence and 

WIIC'L-c c*sti~iiat:cls o f  p r o f i t  a r c  c o n j e c t u r a l ,  t h e  s u r e s t  method of d e t e m i n -  

ing thc wwr's  p r o f i t  is a r o y a l t y  method. The r o y a l t y  r a t e  should 

prop*r  Ly rvf l tx t  t ha t  i n  t h e  e a r l y  years  of t he  t r a c t f  s development, 

tikc orc  was r i c h  and the  c o s t s  of e x t r a c t i o n  were less than i n  l a t e r  

y1\3rs W \ I ~ \ I I  t l ~ ~  h a z a r d s  of e x t r a c t i o n  from g r e a t e r  depths brought 

i n c r ~ a s ~ : t l  p i - o ~ I u c t i ~ n  c o s t s .  We bel ieve t h a t  i n  the  c i rcumstances  of 

t h i s  c . l s ~ % ,  ;I ?O?. r o y a l t y  on g ro s s  production reasonably r e f l e c t s  t h e  

owncrf s , j r i l f i c  from the minera l s  produced. This is c o n s i s t e n t  w i th  what 

tIic Conut>i::sion has done i n  s i m i l a r  cases. See Goshute Tribe v. United 

S t * ~ k r b . ;  I b c k ~ t  3 2 6 - 5 ,  31 Ind. CL. Comn. 225 ,  at 746-47 (1973); Western --' 

Shosh.mt~ TA\n t i f i i ~ h l c  Groue v. United S t a t e s ,  Docket 326-K, 29 Ind. C l .  
- I _ - - -  

Cumm. 5 ,  .'it 56 (1972). 

Ill(\ p l a i n t i f f s  have also claimed compensation for  t h e  removal of  

tinher f r o m  thtl t r a c t .  They have presented expert witnesses  who 

have given their  opinions a s  t o  t h e  volume of  timber c u t  from t h e  
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Chiricahua Apache t r a c t  before September 4,  1886, and the value thereof 

t o  t he  Indian owners of t he  t r a c t .  Our f ind ings  of f a c t ,  in fra ,  

con t a in  a d e s c r i p t i o n  of  t he  p l a i n t i f f s '  expertsr methods and opinions.  

W e  have found t h a t  the evidence h e r e i n  docs not support  any 

reasonable  determinat ion of t h e  damages which m3y h a w  bccn su f f e r ed  

by the  p l a i n t i f f s  by reason of the  c u t t i n g  of timber from wi th in  the  

t r a c t  p r i o r  t o  Scptc>mber 4,  1886. Thc evidence  of  record hcrc  and t h e  

Cormission's  p rev ious  f ind ings  i n  Dockets 30, 30-A, 48 and 48-A,  supra ,  

estclblishcd t h a t  t h e r e  was abundant t imber growing w i t h i n  t h e  Chir icahua 

Apache t rac t  bu t  t h a t  t h e  t imber was loca ted  i n  t hc  r e l a t i v e l y  i n a c c e s s i b l e  

tklevatc!d r e g i o n s .  Wlilc meaningful comr,wrcial t imber  opera t ions  within 

the t r a c t  were n o t  f e a s i b l e  i n  t he  19th ccn tury ,  t h c  evidcncc does 

e s t a b l i s h  t h a t  t imber was cut wi th in  t he  t r a c t  and was uscd wi th in  t h e  

t r a c t  i n  the  mining i ndus t ry ,  f o r  commercial and r e s i d e n t i a l  cons t ruc t i on  

t o  meet the  needs of 3 s u b s t a n t i a l  non-Indian population and t o  f u e l  

homes and mining ope ra t i ons .  The evidcncc docs support  such a genera l i zed  

cone lus i-on . 
Howevcr, the d i f f i c u l t y  is  t h a t  t h c r c  i s  no cv idencc  i n  t h i s  record 

which suppor t s  any reasonablc  e s t i m a t e  of t h e  volume of t imber which 

may have b rcn  cut from w i t h i n  the t r a c t  before  Scptembcr 4 ,  1886. The 

testimony of t he  p l a i n t i f f s '  expe r t s  provide a detailed a n a l y s i s  

of es t imated  t imber  consumption culminat ing i n  exac t  cs t imatcs  of t imber 

cut from with in  t h e  t r a c t  and used f o r  s p e c i f i c  purposes and the value 

thereof  to the Indians .  We f i nd  t h a t  we a r e  unable  t o  accord weight 

t o  t he  expe r t s '  opinions  i n  this mat t e r  because w e  do  not  be l i eve  there 
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1.3 f ac tua l  docuncntary cvidence i n  the record t o  support  t h e i r  es t imates .  

M r .  Robert Kleinman, p l a i n t i f f s 1  p r inc ipa l  exper t  wi tness  on t imber  

and i ts  value,  a r r i ved  a t  his opinion of  the volume of t imber c u t  from 

10 / 
with in  the: t r a c t  by es t imat ing  t o t a l  consumption wi th in  t he  t r a c t  - 
bascd upon his es t imates  of t imber necessary t o  support  t h e  known 

population of t lw t r a c t ,  and then sub t r ac t i ng  therefrom h i s  e s t ima te  

of t h e  p o r t  ion of t imber consumed t h a t  was imported from a r e a s  ou t s ide  

thc tr'lct. 

Thc t:stirncrtcs o f  both  expe r t s  as t o  the  t o t a l  timber consumption 

wi th in  t h c  t-rac t may, on t h e i r  f a c e ,  represen t  reasonable e s t ima te s ,  

givcn t h ~ .  known populat ion of the  t r a c t  and the e x t e n t  of mining 

a c t i v i t y ,  prclvitlc~tl the assumptions underlying t h e i r  es t imates  a r e  

corrccc.  How-vcr, the cvidcncc of rccord docs not  prove e i t h e r  t h e  

t r u t h  o r  t ! 1 ~ 1  f a l s i t y  of these assumptions. For most of t he  mining 

d i s t r i c t s  thrrV a r c  no rccords  a t  a l l  of timber consumption. Therefore ,  

F ' u l l  bas cstimntcd what he be l ieved  was a reasonable volume of t imber 

consumption bascd upon what he  thought were comparable mining opera t ions  

with avnilablc records  of timber consumption. Several re fe rences  i n  

the: rc*corcl i n d i c a t c  t h a t  coke was t he  favored form of fue l  i n  t h e  mining 

epcra t ions ,bu t  s t a t i s t i c s  concerning f u e l  consumption a r e  r a r e  i n  t h e  

rccord.  M r .  Kleinman's estimates of non-mining r e l a t e d  timber consumption 

a r c  l i k c w i s i ~  l a rge ly  unsupported by t h e  evidence. Mr. Kleinman es t imated  

tha t  857: 0 f r t : s idcnt ia l  cons t ruc t i on  and 80% of commercial cons t ruc t i on  

with-in tht. tmct was wood frame, but  t he  evidence i nd i ca t e s  t h a t  s t one  
-- - 

1 0 / ~ r .  Klrinnan incorporated i n  his es t imates  t he  es t imates  of timber - 
consuniption f o r  mining purposes prepared on behalf of t h e  p l a i n t i f f s  
by M r .  Roy P. F u l l .  
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and adobe were t h e  favored c o n s t r u c t i o n  m a t e r i a l s ,  I?lc.re are no 

s t a t i s t i c s  t o  suppor t  Nr. Klcinman's estimates of t h e  numbcr of 

bu i l d ings  w i t h i n  the t r a c t  o r  the volurw o f  wood consumed as  fuel. 

Evm w r c  we t o  ;~ccc>pt  2.s r c a s o n n b l ' l  the* cspcrt;sl c.stim3tc.s of 

timbcr consrmpt ion  w i t h i n  tllc t r L i c t ,  i t  is  in!possiblc t o  verify from 

the  r c c o r d  X r .  Klcl inman's  c s t i r n s t ~ ~ s  t h a t  none o f  t h e  firewood and t imbcr 

and 30L of tllc lumbcr cons~u?iccl within t h e  t r d c t  wcrc  imported from 

ariaas o u t s i d c  t . 1 1 ~  tract-.  To tllc c x t t l n t  t l i ~ r e  i s  m y  ~ v i d ~ n c c  i n  the 

rccord on tllis r a t t ( l r  oL importation o i  f i n b c r ,  it c o n t r a d i c t s  Mr. 

Klcinrnan 's  , - \ s s ~ m l p t i o n s .  For ins tancc, t l lcrc arc ~ C ~ C ~ C ~ C C S  in thc 

record i n d i c a t i n g  t h a t  much of t h c  timbcr u s ~ d  i n  tllC Arizona m i n e s  

came from Orcgon ant1 C ~ l i f c m i a ,  that: 111~7s~ c;LT the l w l b ~ r  used i n  New 

Mcxico w a s  sh ipped  from Chicago, and t h a t  a great den1  o f  the firewood 

consumccf i n  Tombstone and Bishec  was imported frmn outside the t r a c t .  

In  o rder  f o r  u s  t o  accord weight t o  t.xpcrt o p i n i o n ,  we must be  

s a t i s f i e d  t h a t  such op in ion  i s  based upon f a c t  and n o t  upon assumption 

o r  hyputhcs i s .  Wc lmvc carefully rcvil  w c d  this rcacord to test the  

v a l i d i t y  of t h e  p r c m i s c s  u n d e r l y i n g  tllc exper t  cpinion concerning the 

volume of  t imber  cut  f r rm within t he  t r c c t  be fore  Scptcmbcr 4 ,  1886. 

We f i n d  t h a t  t h e  cviilencc i s  u t t e r l y  inconclusive a t  bi.st and,  i n  

those i n s t m c e s  desc r ihcd  above, even c o n t r a d i c t s  t h e  e x p e r t s '  3 s sumpt ions .  

Undcr thclsc circumstances these e x p e r t  o p i n i o n s  a r e  too  specu l a t i ve  and 

conjectural rro i)e o f  v a l u e  to us i n  t h i s  The evidencc he re in  

f a i l s  t o  c s t a h l i s h  t h ~  quantum of any loss  t h a t  p l a i n t i f f s  may h a w  
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suffered by v i r t u e  of the removal of timber from the  t r a c t  before 

September 4 ,  1886. W e  w i l l  therefore  award no damages f o r  t he  removal 

of t imber. 

Thc: defendant has r a i sed  two procedural points  which mer i t  our 

comncnts. The Government has very strongly objected t o  the  presiding 

Commissioner's m l i n g  a t  the t r i a l ,  permitting the  p l a i n t i f f s  t o  reopen 

t h e i r  case-in-chicf and t o  c a l l  defendant 's re ta ined  sur face  appra iser ,  

M r .  M c b r v i n  J ,  Christensun, as  a witness f o r  the p l a i n t i f f s ,  a f t e r  

d e f c n d m t  had res t cd  i t s  case without c a l l i n g  M r .  Christensen. Although 

t h i s  object ion is mooted by our decis ion t h a t  t he  p l a i n t i f f s ,  w i l l  

recover o n l y  for minerals removed, w e  bel ieve tha t  t h i s  r u l i n g  was w e l l  

within the Commission's d i sc re t ion  i n  view of i t s  mandate t h a t  claims 

before i t  "Q>w be s e t t l e d  f i n a l l y  on the most complete records avai lable ."  

Our cases are not "***ordinary adversary l i t i ga t ion . "  Otoe and Missouria 

Tribc v. United Sta tes ,  supra, a t  625-26. 

Defendant has a s se r t ed  t h a t  the  da te  of taking under t h i s  docket 

remains "open" because " ~ : > k  i t s  Motion f o r  Rehearing and Reconsideration 

of Date of Taking f i l e d  June 4,  1970, is  s t i l l  pending i n  t h i s  case." 

(Dcf.  Bricf ,  April  18, 1973, a t  9 5 . )  The defendant claims that its 

motion was d d r c s s c d  t o  Docket Nos, 30, 48, 30-A, 48-A,  49 and 182 

and t h a t  rehearing was denied only as t o  Dockets 30 -A  and 48-A by the  

Commission's order  a t  23 Ind. C1, Cumm. 417 (1970). 

What was sought i n  defendant 's motion was 'I* a re5earing on t h e  

n a t t e r  of the  da te  of taking designated and found i n  [ t h e  Comiss ion ' s ]  



tiecision of June 28, 1968, 19 Ind. C1. Connn. 212 *we" In  the same 

motion the  defendant r e fe r r ed  t o  the  taking da te  a s  follows: 

The Cornmissionls da t e  of taking, now a p p l i c -  
ab l e  t o  Docket Nos. 30 and 48, 30-A and 48-A, and 
having a bearing and e f f e c t  on Docket Nos, 49 and 182, 
is September 4 ,  1886. 

Even a cursory glance a t  t he  Commission's decision of June 28, 1968, 

?9 Ind. C l .  C m .  212, revea ls  t h a t  i t  involved only Dockets 30 -A  

iind 48-A. For t h i s  reason i t s  order denying defendant's motion t o  

~ * e h e a r  and reconsider involved only these same dockets. I f  the 

defendant i n  1970 considered that its motion applied t o  Docket 182, 

the  defendant was c l e a r l y  mistaken because there  never had been an 

i n i t i a l  decis ion under Docket No, 182 for  the  Connnission t o  rehear  

and reconsider.  There is simply no meri t  t o  the defendant's argument 

t h a t  i ts 1970 motion is  s t i l l  pending i n  Docket 182. It never was 

pending under Docket 182. 

Our order  entered here in  today concludes t h a t ,  on the bas i s  of t h i s  

opinion, and the  f indings of f a c t  and conclusions of law which follow 

t h i s  opinion, t he  p l a i n t i f f s  suf fered  damages t o  the  extent  of 

$10,830,860.40 due t o  the  removal of minerals from t h c i r  abor ig ina l  

lands and f o r  which the  defendant is l i a b l e  under sec t ion  2, c lause  

(5) of our Act. This represents  the damages recoverable by the  p l a i n t i f f s  

under t h e i r  Group A claims. The order  fu r the r  provides t h a t  t h i s  

docket w i l l  now proceed t o  t h e  adjudicat ion of t he  p l a f n t i f f s '  Group 
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B claims and, thereafter, to the determination of any claimed 

gratuitous offsets  to which the defendant may be entitled hereunder. 

Concurring : 

w. Vancc, Commissioner 

~orgare td. Pierce, Commissioner 


