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FIXDINGS OF FACT 

1. I d e n t i t y  of  P l a i n t i f f s  and Capaci ty  t o  Bring S u i t .  The F o r t  

S i l l  Apache Tr ibc  o f  t l ~ c i  S c a t c  of Oklahoma rcprcscnts  the  Chir icahua 

Ai~acllc. T r i b c ,  thc Wan11 S p r i n g s  Apache Band, and t h e  Chiricahua Apache 

Band, and togethcr thcy c o n s t i t u t e  a singlct i d e n t i f i a b l e  Apache group 

hilving the r i g h t  and capac i ty  t o  b r i n g  and mainta in  i n  t h e i r  own behalf  

unde r  the  I n d i a n  C l n i r n s  Co:.nnissiorr A c t  (60 S t a t .  1049) the claims 

a s s e r t e d  hcrc in  a g a i n s t  t h e  Uni ted  S t a t e s .  

2. The Chirical~ua Apache Lands. The Indian t i t l e  lands  of the 

Skates covered an c x t c n s i v e  c o n t i y o u s  area west  of t h e  Rio G r a d e  
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Rlvcr, located i n  t he  southwestern por t ion  of the present  S t a t e  of New 

Mcxico and extending i n t o  t h e  sou theas te rn  por t ion  of t he  presen t  

S t a t c  o f  Arizona. The C m i s s i o n  has previously determined t h e  

boundarics of the  Chiricahua Apache abo r ig ina l  lands.  See Fort  S i l l  

Apnchc Tribe v. Unitcd S t a t e s ,  Dockets 30 and 48, 22 Ind. C1.  Comm. 

527, 542-43 (1970); Dockets 30-A and 48-A, 1 9  Ind. C1. 

Comn. 212, 241-42 (1968). The C m i s s i o n  a l s o  determined, a f t e r  t h e  

p a r t i r s  had so  s t i p u l a t e d ,  t h a t  t he  t o t a l  a r ea  of s a i d  a b o r i g i n a l  lands 

consisted of 15,662,051 acres ,and  t h a t  confirmed Spanish-Mexican land 

gran ts  wholly o r  p a r t i a l l y  within t he  s a i d  a r ea  cons i s ted  of 55,664 

acres .  The Conmission t he r e fo re  concluded t h a t  the Chiricahua Apache 

l ands  contained a n c t  of 15,606,387 acres .  See Dockets 30-A and 48 -A ,  

25 Ind. Cl. Corn. 361-62, 366 (1971). 

3. Unitcd S t a t e s  Sovereignty. The Commission has  p rev ious ly  

dctcrmincd t h a t  t h e  United S t a t e s  acquired sovereignty over  most o f  

t he  abo r ig ina l  Chiricahua Apache lands by t he  Treaty of Guadalupe 

Hidalgo of February 2,  1848 (9 S t a t .  9 2 2 ) ,  following t h e  war between 

Mc?xico and the United S t a t e s ,  and over t he  remainder of s a i d  lands by 

thc C:~dscLm Purchase of December 30, 1853 (LO S t a t .  1031). See 

Dockchts 30 and 48, 22 Ind. C 1 ,  Corn. a t  534; Dockets 30-A and 48-A, 

19 Xnd, C 1 .  Corn. a t  235. By t he  Act of February 27, 1851 (9 S t a t .  

574, 587), the United States extended the Indian Trade and In te rcourse  

Act o f  Junc 30, 1834 (4 S t a t .  729), over t h e  Indian t r i b e s  i n  the 

T c r r i t ( 3 r y  of  New Mexico. See Dockets 30-A and 48-A, 19 Ind. C1. Conrm. 

a t  235-36.  
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By v i r t u e  of t he  aforesaid a c t s  and o the r  acts,  the United States 

acquired sovere ign ty  over the t e r r i t o r y  which included the  Chiricahua 

Apache lands ,  and e s t ab l i shed  a system of laws f o r  t ' )e territory. The 

United S t a t c s  a l s o  assumed j u r i s d i c t i o n  over t11~ Chiricahua Apache 

Tribe and i t s  a f f a i r s ,  and undertook t o  respec t  the  Chiricahua Apaches' 

r i g h t  t o  usc and occupy lands wi th in  the  T e r r i t o r i e s  of New Mexico and 

Arizona i n  a n m n c r  cons i s t en t  w i t h  the  pol icy of t he  United S t a t c s  i n  

o t h e r  territories snd s t a t e s .  See Dockets 30-A and 48-A ,  19 Ind. C l .  

C m .  a t  236. 

4. Extinguishnwnt o f  Aboriginal T i t l e .  Thc Conunission has previously 

dctcrmincd t h a t  thc IJnited S t a t e s  cxtinguishcd the  abo r ig ina l  t i t l e  

of the  Chiricahua Apaches t o  t h e i r  c n t i r c  t r a c t  of land i n  Arizona 

and New Fkxico on September 4 ,  1886. - Scc Dockcts 30-A and 48-A,  29 

Ind. C1 .  Corn. at 243. 

5. I n t ru s ions  P r io r  t o  Extinguishment of  T i t l e ;  United States 

Encouragement Thc.rcof. By 1886, t he  Chiricahua Apachc abo r ig ina l  

lands had bccn t he  subject: o f  ex tens ive  i n t ru s ions  by non- Indians.  A 

reasonable  e s t ima te  of  t h e  non-Indian population of t h e  t r a c t  i n  1886 

was approximately 26,000 persons. There were numerous se t t l ements  

wi th in  t he  t r a c t  by 1886. The main l i n e  of t he  Southern Pacif ic  Rail-  

road W ~ S  completed ac ros s  t he  t r a c t  i n  1881. Before 1886, branch l i n e s  

of the  Atchison, Topeka and S a n t a  Fc Railroad had also been constructed 

wi th in  t h e  t r a c t .  Telegraph facilities were opera t ing  i n  t hc  t r a c t ' s  
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la rger  towns. The completion of t he  r a i l r o a d  had brought t h e  t r a c t  

i n t o  prominence a s  a livestock producing area. It has  been estimated 

€:hat by 1886 the re  w e r e  425,000 head of c a t t l e  grazing on t h e  Chiricahua 

Apactic: l ands .  

By 1886, the mineral weal th  of the  t ract  was w e l l  e s t ab l i shed .  

Altttaugh t h e  t r a c t ' s  mineral resources had been known t o  e x i s t  f o r  many 

ycars p r i o r  t o  1886, large sca le  mining a c t i v i t y  d i d  not  start u n t i l  

1.877 w i t h  thc discovcry of t hc  Tombstone s i l v e r  mining d i s t r i c t  i n  

Arizona. 111c Bisbec copper  d e p o s i t s  w e r e  discovered w i th in  a f e j ~  months 

t h e r e a f t e r .  A t  about the same time, major mineral  f i nds  w e r e  made i n  New 

Mexico. Tcnnbstonc and Bisbee i n  Arizona, and Lordsburg, S i l v e r  Ci ty ,  

Santa Rita  and Magdalcna i n  New Mexico, became t h e  p r i n c i p a l  mining 

c o n m n i t i c s  from which prospectors  spread out over t he  e n t i r e  area. 

By 1886, some 61  mining d i s t r i c t s  had been organized, encompassing 

60,000 acres of tIw t r a c t ' s  su r f ace .  By 1886, p r a c t i c a l l y  a l l  of the 

miniug districts that w e r e  eve r  worked had been discovered and developed. 

See Dockets 30-A and 48-A, 25 Ind. C1. Corn. a t  366-67, 369, 372 (1971). - 
Bcforc thc Chiricahua Apaches' abo r ig ina l  lands were taken by 

the Unittbd S ta t e s  on September 4 ,  1886, the  po l icy  of t h e  United S t a t e s  

was t o  cnccwragc the  i n t r u s i o n  upon and e x p l o i t a t i o n  of  the s a i d  lands 

i)y non-Tndian t h i r d  p a r t i e s .  The United S t a t e s  encouraged the e x p l o i t a t i o n  

of these l a n d s  by enac t ing  laws aimed a t  developing the said lands.  

See c . g . ,  Act of March 8 ,  1871 (16 S t a t .  573); Act of May 10, 1872 - 
(17 S t a t .  91).  The United Sta tes  encouraged i n t r u s i o n s  upon sa id  lands 
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thro1.gh its pol icy  of p ro t ec t i ng  s a id  i n t rude r s  by conducting mil i tary  

campaigns aga in s t  the  Chiricahua Apaches and attempting ( a l b e i t  

unsuccessfully) t o  conf ine  them t o  rese rva t ions  aga ins t  the wishes of 

t he  Chiricahua Apaches. See Dockets 30 -A  and 48-A,  19 Ind. C1. C o n  

212, 229, 243-45 (1968). 

6 .  L i a b i l i t y  of the United S t a t e s .  The United S t a t e s  assumed 

r e s p o n s i b i l i t y  for the  i n t r u s i o n s  upon and exp lo i t a t i on  of the p l a i n t i f f s '  

lands whi le  t h e i r  abo r ig ina l  title remained unextinguished and outs tand-  

ing by i ts  a c t i o n s  i n  encouraging, sanc t ion ing  and a s s i s t  ing non- Indian 

i n t r u d e r s ,  a l l  as r e c i t e d  i n  f ind ing  of fact No. 5 ,  supra.  Under such 

circumstances the  United S t a t e s  d e a l t  u n f a i r l y  and dishonorably wi th  

t h e  Chiricahua Apaches i n  violation of s ec t i on  2, c lause  5 of t h e  

Indian C l a i m s  Commission Act (60 S t a t .  1049, 1050 j , 

MII!TER.ALS REMOVED FROM CHIR ICAIIUA APACHE M D S  
BEFORE SEPTEMBER 4 ,  1886 

7. Expert Witnesses and T h e i r  Estimates of Value. (a) P l a i n t i f f s .  

For the p l a i n t i f f s  M r .  Roy Po Full submitted a report and t e s t i f i e d  a s  

an exper t  on the value of  t h e  mineral  resources  rcmovcd from the  t r a c t  

before  September 4, 1886. M r .  Full f i r s t  es t imated the gross value of 

t he  o r e  output  of each d i s t r i c t  wi th in  the tract, consider ing s e p a r a t e l y  

t h e  d a t a  app l i cab l e  t o  each such d i s t r i c t ,  and then determined a com- 

bined t o t a l  f o r  a l l  d i s t r i c t s .  M r .  FulZfs  combined es t imates  f o r  the  

gross value of ore output  were $25,139,911 f o r  t he  Arizona por t ion  of 

the tract and $30,058,188 f o r  the New Mexico por t ion ,  making a grand 
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t o t a l  of $55,198,099 fo r  the  gross value of ore output f o r  the e n t i r e  

t r a c t  bcforr: Scptcmbcr 4 ,  1886. 

llaving estimated the  gross  value of minerals produced from each 

mining d i s t r i c t  before September 4 ,  1886, M r .  Fu l l  ca lcu la ted  the  net  

p r o f i t ,  d i s t r i c t  by d i s t r i c t ,  by subt rac t ing  operating cos t s  in each 

separate  d i s t r i c t  from the  gross production of the  d i s t r i c t  i n  the  follow- 

ing  manner: ( I  ) operat ing c o s t s  in each of 14 d i s t r i c t s ,  accounting for 

nearly $35,000,000 ( two-thirds)  of the  t o t a l  $55,198,099 production, 

werc based on a l l  ava i lab le  r epor t s  of operating cos t s  i n  those mining 

d i s t r i c t s ;  ( 2 )  whcre such cos t  repor ts  were unavailable,  information 

about the! charac ter  of the ores  and repor ts  of smelter re turns  and o the r  

data  survcd as the  bas i s  for est imates of operating cos t s  i n  18 d i s t r i c t s  

with about $19,000,000 production; (3) f i n a l l y ,  i n  4 d i s t r i c t s  with 

about $1,000,000 production, i n  the  absence of cos t  da ta ,  cos t s  were 

~ s t i m i l t ~ d  on the  bas i s  of c o s t s  of working comparable depos i t s .  Based 

upon rhc foregoing analys is ,  M r .  Fu l l  estimated t h a t  the n e t  p r o f i t  on 

thc $ 5 5 ,  L98,099 of ore  production from the e n t i r e  t r a c t  p r i o r  t o  September 

4 ,  1856, amounted t o  $20,701,649. 

(b) Ilcfcndant. For the  defendant, M r .  Ernest Oberbi l l ig  submitted 

rcporks and t e s t i f i e d  as an exper t  on the  value of the mineral resources 

removed from the t r a c t  before September 4 ,  1886. For the  Arizona por t ion  

of the t r a c t  M r .  ~ b e r b i l l i g  estimated t h e  gross production on a d i s t r i c t  

by d i s t r i c t  bas i s  using published r epor t s  of production. In t h i s  manner, 

he cstimiltcd t h a t  $25,244,058 was the gross value of ore  output i n  the  
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Arizona p o r t i o n  of the  t r a c t  b e f o r e  September 4 ,  1586. 

For t h e  New Mexico p o r t i o n  of t h e  t r a c t ,  M r .  O b e r b i l l i g  u t i l i z e d  

contemporary r e p o r t s  of t h e  gross valuc of gold anc? s i l v e r  mined i n  

New Mexico through t h c  y e a r  1886. Hc. then s u b t r a c t e d  from the t o t a l  

t h e  go ld  and s i l v e r  prvtluction from those por t ions  of  New Mexico 

loca ted  ou t s i de  t l l c  t r a c t .  To t h i s  f i g u r e  hc added thc value of the 

copper,  i r o n  and i  (.ad produced , ~ i t l l i n  the. t r a c t  and a r r i v e d  a t  3 t o t a l  

l;iineral prcxiuctiorl of $26,635,712 f rm thtl h'cw Mexico por t ion  of the 

t r ac t .  AS ;'r chvcI<, Mr. Obc rb i l  1 i g  also m~ldc  :I d i s t r i c t  by d i s t r i c t  

analysis of t-hc Nc.v P!(rxico por t ion  , n rnclthod which hc llas a s s e r t e d  t o  bc 

l c s s  ~ x a c t  s i n c e  i t  involvcd making output  c's tirnatchs where product ion 

da t a  was Incking. :Irldc.r t-llis r::c)thod Nr. O b c r b i l l i g  o r r i v c d  a t  an 

cstimatc. o n l y  $-116,235 <-lbovc l l i s  primary cstirncltc. His f i n a l  es t imate  

of  gross  value r ) i  t h c b  ore  removcd f r o m  the  e n t i r e  t r a c t  bc\fore September 

M r .  O b c r b i l l i g ' s  opi:iion was t h a t  r o y a l t y  r a t e  of 10%. of the 

gross  value of  ore  output  was a propr l r  measure of t h c ~  value. of  said 

output  t o  t h c  p l a i n t i f f s  as owners of t h e  t r a c t .  Thc 10% rate is 

A .L -1- - db 0- n rc.asonablc ratc whcn considering t h a t  
o f t e n  10% w i l l  be paid  on cons iderab le  o re  
produccd whi le  developing a1 l t h c  zrinera 1 
p r o s p c c t s ,  gorjcl and bad and a s u b s t a n t i a l  p o r t i o n  
of  thc  tot32 produc t ion  w i l l  h e  made a t  an opera t ing  
lo s s  and where no p r o f i t  could bc. made. [Def. 
Ex. N-51, a t  45.1 

8. Gross Value of Ore O u t p u t  Before Scptcmbcr 4 ,  1886. Based 

lpon 311 the evidence i n  t h e  record  h e r e i n ,  the  Commission f i n d s  that 

the  g r o s s  valuc of t he  minerals  removed before  September 4 ,  1886, from 
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the  Arizona por t ion  of t he  Chiricahua Apache t r a c t  was $25,269,777, 

and from the New Mexico po r t i on  of t he  s a i d  t r a c t  was $28,884,525, thus 

making a t o t a l  gross  va lue  of $54,154,302. 

9. Loss t o  P l a i n t i f f s  from Removal of Minerals Before September 

4 ,  1886, Thc l o s s  t o  t he  p l a i n t i f f s  as  a r e s u l t  of t he  removal of  

minerals  from t h e i r  abo r ig ina l  lands is  the  p r o f i t  they should have 

received a s  owners of the  land from which t h e  minerals  were removed, 

Thc incompleteness of documentary da t a  a s  t o  c o s t s  of product ion i n  

t h i s  case  prccludcs  a determinat ion of t he  a c t u a l  n e t  p r o f i t  de r ived  

from such production. In such circumstances t he  most reasonable  method 

for dctcrmining the  p r o f i t  which t h e  p l a i n t i f f s ,  a s  owners of t he  t r a c t ,  

would h a w  r cc t~ ivcd  from the  removal of the  minerals  is a r o y a l t y  

on thc gross  valuc of the minerals  s o  removed. The Commission f i n d s ,  

based upon the evidence i n  t h e  record of t hc  grade of mineral  o r e  

productd bcforc  Scptrlmber 4,  1886, and the expenses and r i s k s  of such 

production, t h a t  a 20 pclrcent r o y a l t y  on t he  gross  value of the 

minerals produccd from the t r a c t  is an appropr ia te  measure of an 

uwncr's nct  p r o f i t  on t he  o r e  mined bcforc September 4, 1886. The 

Ccmiiss ion tlwrcfore f i nds  t h a t  the  l o s s  t o  t he  p l a i n t i f f s  by t h e  

removal from the  Chiricahua Apache Tract before September 4, 1886, of 

mincrals  hav ing  a gross value of $54,154,302 is $10,830,860.40. 

CQNSUMPTION OF TIMBER CUT FROM W I T H I N  THE 
CIi lR ICAHUA APACHE TRACT BEFORE SEPTEMBER 4, 1886 

LO. Expert Witnesses and their Estimates of Timber Consumption 
- - - - 

,lnd Vatuc. (a)  P l a i n t i f f s .  M r .  Roy P. Ful l ,  t h e  ~ l a i n t i f f s '  expe r t  -- 
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expert on t h e  volume of t imber  u t i l i z e d  in mining o p e r a t i o n s  w i th in  

thc Chiricahua Apache t r a c t  before Scptcmbcr 4,  1886. M r .  F u l l  made 

an a n a l y s i s  of conditions i n  each d i s t r i c t  wi th in  t h c  tract, using 

reportcd informat ion of t imber consunp t ion whcrc. ava i l ab l e ,  and i n  the 

many d i s t r i c t s  .rlrherc. s tc i i l is t ical  i n f o m a t i o n  was n o t  a v a i l a b l e ,  making 

e s t ima t e s  basc\d on simiisr o p c r a t i m s  i n  o thc r  a rcas .  M r .  F u l l  gave 

cons idcra t  i o n  t o  tllc ccmsumption of wood products f o r  the f 01 lowing uses : 

Mining: 

1. Timbcr  nccess:lry t o  cons t ruc t  bu i ld ings  t o  housc su r f acc  

i n s t n l l a t i o n s ,  inc lud ing  hoists, shops ,  pum7s and o ther  service opcra t ions .  

2. Fuel for  steam p!ants t o  power the  engines Tor h o i s t s  and pumps. 

3 .  Timber u t i l i z e d  i n  ground support  i n  s h a f t s ,  d r i f t s  and stopcs. 

Mill ing:  

1, Jxmbcr u t i l i z c ~ d  i n  the cons t ruc t ion  of  m i l l  b u i l d i n g s .  

m i l  1 cquipnwn t . 
3.  Fuel  consumcd i n  o r e  r oa s t i ng  opera t ions .  

4. Cf~arcoal  consu.ncd i n  smcl  t ing opera t ions .  

Bascd u;)on h i s  a n a l y s i s ,  Mr. F u l l  gave his opinion t h a t :  

:2 the  amount of t imber cu t  from the Chiricahua 
Tract  f o r  mining ;;urposcs p r i o r  t o  Septembcr 4 ,  1886, 
was 208,490 cords  of wood for fuel. and charcoa l ,  and  
18,485 ?I board f c c t  of  timber and 1mbc:r u t i l  i z c d  for 
underground mine support  a d  fcr  s u r i a c c  cons t ruc t ion .  
[P I .  Ex. No.  F-23, t r a n s m i t t a l  l c t t c r  t o  Weissbrodt 
& \Jeissbrodt.. ] 



P l a i n t i f f  a l s o  submitted a s e r i e s  of tab les  prepared by Mr. Frank 

Kleiman, an appraiser whom t h e  defendant accepted as qua l i f i ed  to 

t e s t i f y  as an exper t  on timber consumption from within the  t r a c t ,  and 

the testimony of M r .  Kleirtman concerning his estimates of t he  volume 

of timber cu t  from within the  t r a c t  p r io r  t o  September 4 ,  1886, f o r  

various uses ,  and est imates of the  net  value thereof a f t e r  deducting 

cos t s  of production, 

On the  b a s i s  of census data  as  t o  non-Indian population of t he  

t r a c t ,  the perccntagcs of  such population engaged in  various occupations 

and the average numbcr of persons i n  each household, M r .  Kle iman made 

c:stimatc~s of the number of bui ldings and dwellings i n  the  t r a c t  and t h e  

board f c c t  required t o  cons t ruc t  them. H e  a l s o  estimated the  cords of 

wood necessary f o r  domestic f u e l  purposes. H e  adopted M r ,  F u l l ' s  

Eigurcs 3s t o  mining-related timber consumption wi th in  the  t r a c t .  M r .  

Klciman estimated t h a t  30 percent of the lumber used wi th in  the  t r a c t  

( f o r  both mining and non-mining purposes) was imported from outs ide  

the> t r ac t ,  H i s  opinion was t h a t  a l l  the timber and firewood consumed 

within the t r a c t  was cu t  from within the t r a c t .  Based on evidence of 

r e t a i l  value of cordwood, timber and lumber, and taking i n t o  considerat ion 

thc  cos t s  of production, he a r r ived  a t  a f i n a l  figure which he est imated 

t o  bc t-h13 value i n  the t r e e  of the wood t h a t  was cu t  from the  Chiricahua 

Apache t r a c t  before September 4,  1886, The following t a b l e  summarizes 

I&. Klcinman's testimony: 
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:; r c w ~ ~ d  
t i )  A t  Mines 
,:) Othcr 

( h )  A t  Mines 
( 3 )  Other 

: irewood 
( 1  ) A t  Mines 
2 )  Othcr 

I i m b c r  

Tota l  Estimated 
Quantity Consumed 

208,490 cords 
156,000 cords 

Tota l  
P r i ce  

(B) (C> (Dl 
Less Estimated Total Estimated 

Quantity Quantity Consumed Unit  
Imported From Tract - P r i c e  

0% 208,490 cords $ 5.50 p e r  cord 
0% 156,000 cords 5.50 per  cord 

0% 12,160,000 bd . f t .  15.00 per M 

302 4,427,500 bd . f t .  30.00 per  M 
30% 19,250,000 bd . f t .  35.00 per  M 

(0 (a (HI 
Equivalent 

Less Cost O f  Value of Wood Value i n  
Production In Tree Units 

82% $ 208,490 $ 1.00 p e r  cord 
82% 156,000 1.00 p e r  cord 

82% 32,832 2.70 per  M 

90% 13,282 2.99 p e r  M 
90% 67,375 3.50 per  M 

(say) 5478,000 

(b) gefendant. The defendant o f fe red  no separate t e s t h o n y  o r  

r epo r t s  as t o  t he  amount of timber consumed within or removed from the 

(airicahua Apache t r a c t  before  September 4 ,  1886. The defendant 's  mineral  

(:xpert, M r .  Oberb i l l ig ,  t e s t i f i e d  i n  h i s  repor t  t h a t  he bel ieved the 

1-oyalty lease r a t e  would have included the r i g h t  t o  use the surface 

I'esources f o r  mining purposes. Oberbillig's opinion was tha t  : 
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.I. -k 
f: thc lessees would have the r i g h t  t o  free 

use of t h e  timbcr -Ic Q * for t h e i r  mining and 
m i l l i n g  operations and construct ion of camp build-  
ings and a l l  necessary housfng [and] the camp sites 
which might develop i n t o  towns would also be granted 
f r ee  use t o  the lessees. [ Dcf, Ex, No, 51, at p. 58- 
59 .I 

11, Evidcncc of Timber, Lumber and Firewood Production and 

Ccmsumption Within thc Chiricahua Apachc Tract before September 4 ,  1883. - 
Tlw Conmission has previously determined t h a t  i n  1886 the re  were approxi- 

matr! Ly 1,000,000 forcs  t c d  acres of Ponderosa pine and Douglas fir within 

the Chiricahua Apachc t ract .  These fo res t s  were a t  elevations of 7000 

t o  11,000 fcc t ,  Most of t h o  timber was inacccssible for  commercial 

timbcr operations. There was a small demand within the t r a c t  f o r  the 

t imbcr  fo r  mining and o ther  local purposes. Sfc Dockets 30-A and 48-A, 

25 Ind. C1. Corn. a t  368. 

The rccord hcrc in  contains numerous contemporary references t o  

the prcscncc within the  tract of commercial grade timber. There a r e  

a l s o  many sr-efcrcnces shot~ing t h a t  t h i s  timber was bcing used within 

the t r ac t  far both mining and conmining purposes. The record further 

shaws tha t  there wcrc several sawmills operating within the t r a c t  

bcfore 1886. In addit ion there a r e  several references showing that 

timbcr was bcing imported for  use within t h e  t r a c t ,  p a r t i c u l a r l y  f o r  

undcrgrouncl wining and fo r  fuel purposes. The evidence of record 

hcrcin,  together  w i t h  the Commissionrs previous f indings i n  t h e  related 

dockets 30, 30-A, 48 and 48-A p la in ly  show a subs t an t i a l  need f o r  and 

use of t imber,  lumber and firewood w i t h i n  the t r a c t  before 1886, 
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There is  very l i t t l e  evidence, however, dealing quan t i t a t ive ly  

dith the volume of timber c u t  within the  t r a c t  o r  wi th  the volume 

consumed within the tract prior t o  Septembcr 4 ,  1886, A f t e r  reviewing 

a l l  the evidence of record r e l a t i n g  t o  timber production and consumption 

d i th in  the  t r a c t  p r i o r  t o  September 4, 1886, we f i n d  that such evidence 

does not  provide a bas i s  for es tabl i sh ing  reasonable quan t i t a t ive  

zstimates of the volume of timber cu t  from the t r a c t  before  September 

4 ,  1886. W e  f ind  t h a t  the expert  opinions of volume of timber cu t  from 

~ i t h i n  the  t r a c t  a r e  not  probative of such a determination because thc  

factual bases f o r  such es t imates  a r c  not found i n  t h e  cvidcncc of record. 

de therefore  f i n d  t h a t  the  opinions of these cxpcrts arc  too conjectural 

snd specula t ive  t o  be accorded weight i n  our de l ibera t ions .  

12. Loss t o  P l a i n t i f f s  from Removal of Timber from Tract Before 

September 4 ,  1886. On the  basis of a l l  the evidence here in ,  we f i n d  

that  the  p l a i n t i f f s  have f a i l e d  t o  prove any lo s s  suffered by v i r t u e  

of thc removal of  timber from the  subject  t r a c t  before September 4 ,  1886. 

13. 

Grazing, Townsites and Railroad Rights-of-way. P l a i n t i f f s  also seek 

recovery of damages, ca lcu la ted  on the b a s i s  of f a i r  r en ta l  value, 

f o r  use of t h e i r  abor ig ina l  lands before September 4 ,  1886, f o r  farming 

grazing and townsites.  And they fur ther  ask f o r  damages, ca lcu la ted  

on the bas i s  of r a t e s  of compensation payable t o  Indian t r i b e s  as 

authorized by Congress i n  c e r t a i n  contemporary s t a t u t e s  permi t t ing  

cons t ruc t ion  of railroads with in  the Indian Terr i tory ,  for rights-of-way 
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of trackage l a i d  across  t h e i r  abo r ig ina l  lands before  September 4, 1886. 

We f i nd ,  i n  regard t o  s a i d  c la ims,  t h a t  t he  Chiricahua Apache 

lands so used wcre not  d i ~ ~ i n i s h e d  i n  v a l u e  due t o  s a id  s u r f a c e  

uses of the Land,  as  was the case w i t h  respec t  t o  the  removal 

there  from a f  i r r e p l a c e b l e  n a t u r a l  resources  i n  t he  form of minera l s  

and timber. llie p l a i n t i f f s  have, i n  Dockets 30 and 48, and 30-A 

and 48-A,  rccovercd f o r  t he  value of t h e i r  abo r ig ina l  l ands ,  inc lud ing  

t hc  l ands  ttwn hcing used f o r  grazing,  a g r i c u l t u r a l ,  townsi te  and 

r a i l r o a d  purposes as  of September 4 ,  1886, the  da t e  upon which the 

Commission has cictcrmincd t h a t  the  United S t a t e s  took s a i d  lands.  See 

26 Ind. C l .  Comm. 198 (1971). Wc f ind t h a t  mere use  of the Chiricahua 

Apncl~tb l:lncis, without d i m i n u t i o n  of t h e  v a l u e  of s a i d  l a n d s  

as a rc*sul t  t hc r co f ,  does not  g ive  rise t o  measurable damages cornpensable 

under  section 2 ,  clause (5) ( t he  " f a i r  and h o n o r a b l e  dea l ings"  c l ause )  

of t h e  I n d i a n  Claims Commission Act. 

CONCLUSIONS OF LAW 

1. The p l a i n t i f f s  he r e in  a r e  e n t i t l e d  t o  maintain  this s u i t  

undcr the Indian Claims Commission Act, 60 S t a t .  1049. 

2 .  Thc United S t a t e s  ac t ed  u n f a i r l y  and dishonorably toward t he  

p l a i n t i f f s  incident t o  t he  removal by t h i r d  p a r t i e s  before  September 

4 ,  1886, of minerals  having a va lue  t o  t h c  p l a i n t i f f s  of  $10,830,860.40 

from t h r  lands then he ld  by t he  p l a i n t i f f s  under abo r ig ina l  t i t l e .  

Plaintiffs sufftlrcd damages i n  t h e  amount of $10,830,860.40 as a r e s u l t  

of s a i d  u n f a i r  and dishonorable  dea l ings  toward them by t h e  United S t a t e s .  
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3. The p l a i n t i f f s  have f a i l e d  to  es tabl i sh  that they suffered 

m y  damages as a result of the cutting and removal of timber by third 

~ a r t i e s  before September 4 ,  1886, from the lands then held by them 

mder  aboriginal t i t l e .  

4. The p l a i n t i f f s  d i d  not suffer  measurable damages cornpensable under 

sect ion  2 ,  clause (5 )  o f  the Indian Claims Commission A c t ,  60 Stat. a t  105% 

resu l t ing  from the use by third parties of their aboriginal lands before 

September 4, 1886, for grazing, agricultural ,  townsitc and ra i l road  

x ~ r p o s e s .  

ci( 

Margaret . Pierce,  Commissioner 

I 

Brantley Blue, 


