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OPINION OF THE COMMISSION 

Blue, Commissioner, d e l i v e r e d  t he  opinion of t h e  Commission. 

I n  t h i s  c a s e  t h e  Bois F o r t e  Band of Chippewa I n d i a n s  c la ims t h a t  t h e  

c o n s i d e r a t i o n  g iven  f o r  t h e  c e s s i o n  of c e r t a i n  l a n d s  i n  Minnesota was 

unconscionable  w i t h i n  t h e  meaning of  Clause 3, Sec t ion  2 of t h e  Ind ian  

been d e s i g n a t e d  as Area 482 by Char les  C. Royce on h i s  Minnesota Map No. 

1 i n  t h e  1 8 t h  Annual Report  of the  Bureau o f  American Ethnology, P a r t  11, 

Ind ian  Land Cess ions ,  and they w i l l  be r e f e r r e d  t o  h e r e a f t e r  as Royce 

t h e  C o d s s i o n  determined t h a t  t h e  United S t a t e s ,  t h e  defendant  h e r e i n ,  had 

recogn ized  t h e  t i t l e  of t h e  &is F o r t e  Band of Chippewa Ind ians  t o  Royce Area 

482, which area was ceded t o  the United S t a t e s  by t h e  Treaty  of  A p r i l  7 ,  
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1866. The date of t h e  r a t i f i c a t i o n  of t h a t  t r e a t y ,  ~ p r i l  26, 18669 was 

h e l d  t o  be t h e  e f f e c t i v e  d a t e  of the cess ion .  

This case  is  now b e f o r e  t h e  Commission f o r  de te rmina t ion  of t h e  

acreage and f a i r  market v a l u e  of Royce Area 482,  as of A p r i l  26, 1866. 

We must a l s o  dec ide  whether o r  n o t  t h e  c o n s i d e r a t i o n  f o r  t h e  cession was 

*vlconsc  ionable .  

Royce A r m  482 is  a  n e a r l y  r e c t a n g u l a r  t r a c t  l o c a t e d  i n  n o r t h e r n  

Minnesota* The nor the rn  boundary is t h e  Rainy River  and Rainy Lake, which 

farm t h e  United States-Canadian boundary. 

P l a i n t i f f s  and defendant  were each a s s i s t e d  by e x p e r t  w i t n e s s e s  

i n  developing t h e i r  r e s p e c t i v e  cases .  p l a i n t i f f s '  exper t ,  M r .  John 

William Trygg, c a l c u l a t e d  t h a t  t h e  s u b j e c t  area consisted of a t o t a l  

of 2,030,510.28 a c r e s ,  of which 1,888,122.16 a c r e s  were land and 

142,388.12 a c r e s  were water .  Defendant 's  e x p e r t  wi tness ,  M r .  Bernard 

C.  Mel tzer ,  c a l c u l a t e d  t h a t  the s u b j e c t  a r e a  cons i s ted  of 2,044,000 

a c r e s ,  of which 124,000 a c r e s  were water, and 1,919,500 land .  However, 

defendant has chosen t o  accep t  p l a i n t i f f s '  f i g u r e  as c o r r e c t ,  and w e  

have s o  Found. 

The land is f a i r l y  l e v e l ,  d r a i n i n g  from south  t o  n o r t h  and east 

t o  w e s t ,  u l t i m a t e l y  i n t o  t h e  Rainy River .  There are numerous r i v e r s ,  

streams and l n k c s  i n  t h e  s u b j e c t  a rea , rang ing  from l a rge  r i v e r s , s u c h  

as t h e  Big Fork and Rainy Rivers, t o  nameless streams. The land  is  n e a r l y  

flat i n  t h e  nor thwestern  p o r t i o n  of t h e  area and t h e  r i v e r s  tend t o  

broaden i n t o  marshes and swamps i n  that region.  With this excep t ion  t h e  

l a r g e r  r i v e r s  are s u i t a b l e  f c r  f l o a t i n g  l o g s .  The r i v e r s ,  f lowing 

westward and northward, ultimately reach  t h e  Lake of the Woods, Lake 
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nan i toba ,  and f i n a l l y  Hudson Bay. There is no drainage from the subject 

area i n t o  e i t h e r  t h e  M i s s i s s i p p i  River system o r  Lake Super ior .  

T r a n s p o r t a t i o n  i n  the s u b j e c t  a r e a  was by f o o t  or canoe i n  1866. 

l'here were no r a i l r o a d s  planned f o r  the a r e a  a t  t h a t  time. The only road 

i n  the  a r e a  was from Duluth t o  t h e  Vermilion Lake gold country .  Across 

t h e  nor thern  boundary of the s u b j e c t  a r e a  was an  east-west  waterway-portage 

u sed  by t r a p p e r s ,  f u r  t r a d e r s  and e x p l o r e r s  t r a v e l i n g  between Lake Super io r  

and t h e  west  . 
Although t h e r e  were no r a i l r o a d s  i n  the  subject area,324 m i l e s  of  

r a i l r o a d s  were i n  o p e r a t i o n  i n  Minnesota a t  the  d a t e  of c e s s i o n ,  and 

many more were planned o r  under c o n s t r u c t i o n .  I n  1857, Congress g ran ted  

Minnesota 4,500,000 acres of l a n d  t o  a i d  i n  t h e  c o n s t r u c t i o n  of r a i l r o a d s ;  

and i n  1858, the Minnesota l e g i s l a t u r e  g ran ted  a f i v e  m i l l i o n  d o l l a r  

l o a n  t o  a i d  r a i l r o a d  c o n s t r u c t i o n .  Aside from t h e  swampy areas,  t h e  

topography of  t h e  s u b j e c t  a r e a  l e n t  i t s e l f  t o  the c o n s t r u c t i o n  of 

r a i l r o a d s  and highways. A knowledgeable p rospec t ive  buyer  would have 

considered this factor i n  v a l u i n g  t h e  s u b j e c t  a r e a .  

Because of i t s  n o r t h e r n  l o c a t i o n ,  Royce Area 482 has 3 s h o r t  growing 

season.  Most v e g e t a t i v e  l i f e  is  dormant f o r  approximately s i x  months o f  

each year .  Therefore ,  only  co ld  weather ,  s h o r t  season crops could be 

grown i n  t h e  area. The p r e c i p i t a t i o n  p a t t e r n  in t h e  area is favorable 

t o  a g r i c u l t u r e  s i n c e  most of i t  occurs  i n  the growing seasons 

The popula t ion  of Minnesota was growing r a p i d l y  a t  t h e  t i m e  of 

v a l u a t i o n .  From s i x  thousand persons  i n  1850, the sta te  (admitted t o  
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t h e  Union i n  1858) had grown i n  p o p u l a t i o n  t o  250,000 i n  1865 .  S i n c e  

much of t h i s  g rowth  was i n  a t i n e  o f  w a r ,  a we l l - i n fo rmed  b u y e r  would  

have a n t i c i p a t e d  a c o n t i n u e d  r a p i d  g rowth  r a t e ,  and p r o b a b l y  a p o s t - C i v i l  

War boom. The Un i t ed  S t a t e s  p o p u l a t i o n  had grown a t  a much l o w e r  rate. 

I n  1850, t h ~  p o p u l a t i o n  o f  t h e  Un i t ed  S t a t e s  was 23,191 ,876 ,  and  i n  

1860 i t  was 38,900,898. T h e  a v a i l a b l e  p o p u l a t i o n  f i g u r e s  i n d i c a t e  t h a t  

Royce Ari*a 482  was s p a r s e l y  p o p u l a t e d  i n  1866. 

C,ln;~rIn, too, was showing  s i g n s  of a p o p u l a t i o n  boom. The Red R i v e r  

rcgion was t l e v t ~ l o p i n g  i n  Canada, as i t  was i n  Minneso ta  and Dako t a  

' I ' t ~ r r i t o r y .  M a n i t o b a  P r o v i n c c  had a n  1870 popu l ' i t i on  of 21 ,800 ,  and  

O n t a r i o  I ' rov incc~  had an 1869 p o p u l a t  i.on of 1 , 962 ,000 .  

North t*astern Minnesota had been c o n s i d e r e d  a m i n e r a l i z e d  a rea  s i n c e  

Europeans f i r s t  t r a v e r s e d  t h e  r e g i o n .  A t  t!le d a t e  o f  v a l u a t i o n  Royce 

Arca 482  was i n  t h e  m i d s t  o f  a mino r  "gold r u s h . "  I n  Sep tember  o f  1 8 6 5  

tht. word Lt5nkcd f r o m  the o f f  i c e  o f  the Governor  of Minneso t a  t h a t  g o l d  

had br.cn d i s ccwcred  a t  V e r m i l i o n  Lake, h a l f  o f  which i s  l o c a t e d  i n  t h e  

s u b j c c t  a r e a .  L n  J a n u a r y  o f  1866 a  road was begun from D u l u t h  t o  

Vermilion L l k c .  Ry May of t h e  same year t h e r e  we re  a b o u t  t h r e e  hundred  

w h i t e  pcoplcb  a t  t h e  l n k c ,  a n d  a s a w m i l l  and a h o u t  f o u r t e e n  h o u s e s  had 

been  t.rc.c t cad . 
Thc r c p n r t s  of gold  d e p o s i t s  i n  t h e  a r e a  proved t o  b e  f a l s e  and t h e  

r u s h  soon d i e d .  However, i t  w a s  n o t  u n t i l  a f t e r  t h e  v a l u a t i o n  d a t e  t h a t  

t h e  r e p o r t e d  d i scovery  was r e v e a l e d  t o  have been  unfounded .  I n  f a c t  

o n e  of t h e  r e a s o n s  f o r  n e g o t i a t i n g  the 1866 t r e a t y  w i t h  the p l a i n t i f f  Bois 



F o r t e  Band was t o  avoid t h e  p o s s i b i l i t y  of i n t e r f e r e n c e  w i t h  miners  a t  

Lake Vermilion.  

I n  A p r i l  of 1866, a p r o s p e c t i v e  purchaser of Royce Area 482 would 

havz a n t i c i p a t e d  t h e  p r o s p e c t  of p r o f i t i n g  from gold d e p o s i t s  which 

might e x i s t  i n  t h e  land.  He f u r t h e r  would hcve a n t i c i p a t e d  a popula t ion  

growth f o r  t h e  a r e a  as miners and p rospec to rs  became a c t i v e  i n  t h e  reg ion .  

While t h e r e  is no b a s i s  f o r  computing a s e p a r a t e  mineral  v a l u e  for 

Royce Area 482,  we conclude t h a t  the  va lue  of t h e  land was enhanced by t h e  

r e p o r t e d  discovery of gold a t  Vermilion Lake. The f a c t  t h a t  the r e p o r t  

was f a l s e  is h i n d s i g h t .  It is t h e  knowledge and opinion of  the  1866 

w e l l  informed buyer and s e l l e r  which must be considered i n  determining 

t h e  A p r i l  26, 1866, f a i r  market va lue  of t h e  s u b j e c t  a r e a .  We a r e  n o t  

concerned w i t h  t h e  f a c t  t h a t  the  p rospec t s  of mineral  d e p o s i t s  were 

c o n t r a d i c t e d  by l a t e r  knowledge. See Hualapai Tr ibe  v .  United S t a t e s ,  

Docket 90, 1 7  Ind. C1.  Corn. 456, 524 (1966); Northern Paiute Nation v. United 

S t a t e s ,  Docket 87, 16 Ind. C1. Corn. 215, 295, 308 (19651, a f f ' d ~  183  CL 

C1. 321, 393 F.2d 786 (1968). 

P l a i n t i f f s  have in t roduced  i n t o  evidence s o i l  c l a s s i f i c a t i o n s  of 

t h e  s u b j e c t  a r e a  which i n d i c a t e  t h a t  approximately 36 percent  of  t h e  

s u b j e c t  a r e a ' s  s o i l s  a r e  of a g r i c u l t u r a l  q u a l i t y .  Since  w e  have found 

t h a t  t h e  h i g h e s t  and b e s t  use  f o r  t h e  s u b j e c t  a r e a  was f o r  i t s  t imber ,  

we deem i t  unnecessary t o  c l a s s i f y  t h e  s o i l s ,  except  t o  n o t e  t h a t  t h e r e  

was s u f f i c i e n t  soil of adequate q u a l i t y  t o  ~ r o v i d e  for t h e  s u b s i s t e n c e  

o f  persons  living i n  t h e  a r e a .  
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More i m p o r t a n t ,  we feel, is t h e  l a n d  c l a s s i f i c a t i o n .  Defendant  

and p l a i n t i f f s  c l a s s i f i e d  the l a n d s  as f o l l o w s :  

P l a i n t i f f  Defendant  

R i v e r  bot tom 4,155 11 ,000 

P r a i r i e  1 ,415  7,000 

F o r e s t s  1,333,700.85 
1/ 

1,281,500 - 

Swamp 548,851.31 670,000 

Although these t o t a l s  are  somewhat d i v e r g e n t ,  t h e  most i m p o r t a n t  

f i g u r e s  f o r  t h e  pu rposes  o f  t h i s  o p i n i o n ,  t h e  f o r e s t e d  a c r e a g e  are 

substantially the same. Although t h e  p a r t i e s  d i f f e r  by o n l y  52,000 

acres  on t h e  f o r e s t e d  a c r e a g e  i n  t h e  area,  they  are f a r  a p a r t  on how 

much p i n e l a n d  t h e r e  was i n  t h e  area. P l a i n t i f f s  s t a t e  t h a t  t h e r e  were  

912,204.90 acres of white and Norway p i n e l a n d s ,  w h i l e  d e f e n d a n t  c o n t e n d s  

t h a t  there were o n l y  355,000 acres of  ?inelancis .  The  e x t e n t  o f  t h e  

w h i t e  and Norway p i n e  is i m p o r t a n t  because those  two species had t h e  

o n l y  commercial v a l u e  i n  1866. Hardwood would n o t  f l o a t ,  and  t h e  a s p e n ,  

b i r c h , a n d  jock p i n e  became of commercial  importance o n l y  a s  t h e  w o o d - ~ u l ~  

i n d u s t r y  developed a t  a much l a t e r  d a t e .  The p a r t i e s  have  r e l i e d  on 

e x p e r t s  in s u p p o r t  of their p i n e l a n d  estimates. 

I/ Defelldant does  n o t  have an a g g r e g a t e  f o r e s t  d e s i g n a t i o n  b u t  l is ts  red - 
and w h i t e  p i n e ,  355,000 acres; a spen-b i r ch  (conifer), 710,000 acres; 
aspen-bi rch  (hardwoods), 66,500 acres; and jack p i n e ,  150,000 acres. 
Defendant ' s  requested f i n d i n g s  1 6  a p p a r e n t l y  o m i t t e d  t h e  jack p i n e  
c l a s s i f i c a t i o n  i n a d v e r t e n t l y  s i n c e  t h e  t o t a l  l a n d  acres g i v e n  on 
p .  44 of  d e f e n d a n t ' s  r e q u e s t e d  f i n d i n g s  i s  n o t  t h e  sum of the f i g u r e s  
l i s t e d .  If we i n c l u d e  t he  150,000 acres o f  j a c k  p i n e  t h e  t o t a l  given 
i n  r e q u e s t e d  f i n d i n g  16 would be c o r r e c t .  Defendan t ' s  E x h i b i t  V-78, p. 172, 
lists t h e  same t o t a l  a c r e s  and i n c l u d e s  t h e  jack p i n e  c l a s s i f i c a t i o n .  
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P l a i n t i f f s '  e x p e r t ,  John William Trygg, l i v e d  his e n t i r e  l i f e  

i n  n o r t h e r n  Minnesota. He was employed by t h e  United S t a t e s  Fores t  

Serv ice  from 1926 t o  1954, of which t h e  l a s t  1 2  years  were i n  t h e  

Super ior  Na t iona l  F o r e s t ,  which a b u t s  t h e  s u b j e c t  a r e a .  A f t e r  l e a v i n g  

t h e  F o r e s t  Serv ice ,  he  was a c o n s u l t i n g  f o r e s t e r  and i n  t h e  r e a l  e s t a t e  

bus iness  i n  Ely,  Minnesota. He has  a l s o  done independent r e s e a r c h  i n t o  

t h e  e a r l y  t imber and logg ing  o p e r a t i o n s  i n  t h e  s u b j e c t  a r e a .  I n  doing 

t h a t  r e s e a r c h  he  in te rv iewed  sawmil l ,  logging and lumber company o f f i c i a l s ,  

a s  w e l l  as e a r l y  s e t t l e r s  and l o c a l  h i s t o r i a n s .  H e  recorded t h e i r  

s t a t e m e n t s  as t o  where and when lumber opera t ions  were conducted; c o s t s  

and methods of o p e r a t i o n ;  t h e  q u a n t i t y  and kind of t imber removed; where 

t h e  t imber was s o l d ;  t h e  p r i c e s  p a i d  f o r  stumpage, l o g s  and lumber; and 

r e l a t e d  m a t t e r s .  

For t h i s  c a s e  he ,  w i t h  h i s  s t a f f ,  assembled t h e  f i e l d  n o t e s  of 

the  p u b l i c  l and  surveys ,  some twenty thousand pages,  and a b s t r a c t e d  

from them t h e  q u a n t i t y  of  p ine  l ands  i n  t h e  a r e a  a s  of t h e  d a t e s  of t h e  

survey--1881-1907. From t h e s e  f i e l d  n o t e s  he a l s o  determined t h e  q u a n t i t y  

of w h i t e  and Norway p i n e  t imber a c r e s  i n  t h e  s u b j e c t  a r e a  and t h e  d e n s i t y  

i n  board f e e t  of t h e  p i n e  t imber  on t h e  pinelands .  We have p rev ious ly  

held  t h a t  " these  s u r v e y o r ' s  n o t e s  a r e  among t h e  best evidence of t h e  

q u a l i t y  and a d a p t a b i l i t y  of t h e  s p e c i f i c  a r e a s  t o  b e  valued." Sac and 

FOX T r i b e  of  Missour i  v. United S t a t e s ,  Docket No. 195, 1 3  Ind. C1. C O ~ I .  

295, 315 (1964). 
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Defendant 's  expert,  Bernard C. Mel tze r ,  is an exper ienced professional 

real esta te  a p p r a i s e r .  He was a s s i s t e d  i n  h i s  appraisal by 

M r .  Roland J .  S h a r r ,  an exper ienced real  e s t a t e  a p p r a i s e r  from 

Minnesota. 

In  determining t he  amount of pinelands i n  the  subjec t  area, Mr. Meltzer 

r e l i e d  on a map prepared by M r .  E. J. Marschner i n  1930. The map was 

originally compiled from t h e  land office f i e l d  notcs .  M r .  Me l tze r  used 

t h e  t imber d e s i g n a t i o n s  on t h e  Marschner map t o  compute t h e  q u a n t i t y  of 

whi te  and Nomay p ine lands  i n  t h e  s u b j e c t  a r e a .  

The Commission is familiar v i t h  t h e  Marscllner map. M r .  Ma* schner  

t e s t i f i e d  here d u r i n g  t h e  t r i a l  of Docket Nos. 18-B and 1 8 - N ,  --- h i n n e s o t a  

Chippewa Tribe v.  United Sta tes ,  and t h e  t r a n s c r i p t  of h i s  t e s t imony  has 

been made a p a r t  of the record  of t h i s  case. M r .  Marschner  testified that 

the  purpose of h i s  map was t o  show t he  o r i g i n a l  fores t  cover of Minnesota. 

In d o i n g  s o  t h e  su rveyors '  township p l a t s  were reduced i n  s c a l e  so t h a t  

a township ( t h i r t y - s i x  square  miles) was reduced t o  t h e  size of a postage 

stamp, and some g e n e r a l i z a t i o n  had t o  be made in o r d e r  t o  prodrrce a legible 

map. 

We have considered t h e  two e x p e r t ' s  estimates as to t h e  amount of 

panelant+; i n  t h e  area i n  1866. Both are based on t h e  same or ib ina l  data, 

the f i e l d  notcs of t h e  su rveyors .  Since d e f e n d a n t ' s  e x p e r t  used t h e  f i e l d  

notes on!?. as they were summarized on t h e  Marschner map, his f i g u r e s  a r e  

less p r e c i s e  than p l a i n t i f f s ' ,  which were based d i r e c t l y  upon the f i e l d  
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no tes .  I n  compiling h i s  map M r .  Marschner was concerned wi th  t h e  dominant 

s p e c i e s  of t imber.  A t e n  a c r e  t r a c t  of pure whi te  p ine  was too  s m a l l  

t o  record  on h i s  map i f  i t  occurred i n  the  midst  of another  of h i s  

c l a s s i f i c a t i o n s ,  such a s  r iver-bottom f o r e s t .  S i m i l a r l y ,  a township 

c o n t a i n i n g  two-thi rds  aspen-birch and one- thi rd  whi te  p ine  was recorded 

as aspen-birch ( c o n i f e r ) .  Each of t h e s e  a r e a s  had timber of commercial 

v a l u e ,  y e t  i n  computing t h e  acreage of p inelands  from t h e  Marschner map 

M r .  Mel tze r  omit ted t h e s e  ac reages ,  s i n c e  Marschner had omit ted them 

o r i g i n a l l y .  Th i s  i s  evidenced by t h e  f a c t  t h a t  the  V i r g i n i a  and Rainy 

Lake Lumber Company c u t  p i n e  from 1910 t o  1929 on l ands  l i s t e d  by 

M r .  Marschner as aspen-birch.  

Defendant, c i t i n g  t h e  su rveyor ' s  "General ~ e s c r i p t i o n "  In two 

townships, has ques t ioned  M r .  ~ r y g g  ' s computations. However, M r .  ~ r y g g  ' s 

pineland e s t i m a t e s  were based on t h e  f i e l d  n o t e s  of t h e  surveyors  and 

n o t  on t h e  g e n e r a l  d e s c r i p t i o n s .  F i e l d  no tes  t y p i c a l l y  cover 100 or  

more pages f o r  each township and involved,  of course ,  much g r e a t e r  d e t a i l .  

'I'hus some g e n e r a l  d e s c r i p t i o n s ,  which d e s c r i b e  i n  j u s t  one sen tence  t h e  

f o r e s t  cover f o r  an e n t i r e  township, might seem t o  c o n t r a d i c t  e s t i m a t e s  

based on t h e  d e t a i l e d  f i e l d  n o t e s .  Since  M r .  Trygg's e s t i m a t e s  were based 

on t h e  b a s i c  data, we have accepted h i s  f i g u r e s  as t h e  most r e l i a b l e  

e s t i m a t e  of t h e  p ine land  ac reage  of Royce Area 482. 

Defendant 's  e x p e r t ,  M r .  Mel tze r ,  found nu comparable s a l e s  upon which 

t o  base a v a l u a t i o n  of t h e  l a n d s  i n  t h i s  case .  He  t h e r e f  o r e  examined t h e  

subsequent p u b l i c  sales of l and  i n  Royce Area 482, and determined t h a t  
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cash sales a t  $1.25 an acre were made between 1803 and 1891,  wi th  1886 as 

the median year for such s a l e s .  In 1892 the  minimum cash p r i c e  was r a i s e d  

t o  $2.50 an acre. H e  found t h a t  1894 was t h e  peak year  of sales a c t i v i t y  

a t  t h e  $2 .50  per a c r e  p r i c e .  Discounting these two s a l e s  prices at a 10 

percent r a t e  t o  the  1866 v a l u a t i o n  d a t e ,  he a r r i v e d  at  h i s  i n d i c a t e d  fair  

market value f i g u r e s  of 18.57 and 17.33 c e n t s  per  acre. 

Defendant contends t h a t  a prospect ive purchaser cf the s u b j e c t  

tract i n  1866 would have anticipated t h a t  it would have  taken a minimum 

of 20 years t o  d i spose  of t h e  land a t  $1.25 per a c r e .  Consider ing that  t h e r e  

would have been annual c a r r y i n g  c o s t s  of 10 percen t ,  t h e  i n d i c a t e d  1866 

f a i r  market va lue  would have been 1 8  c e n t s .  T h i s ,  of course ,  i s  the 

same computation which M r .  Meltzer used. Defendant has merely ascribed 

t o  a n  1866 prospective purchaser  the same f i g u r e s  which M r .  Mel tzer  

developed from his hindsight method of examining sales some 1 7  to 28 

years niter t h e  v a l u a t i o n  date .  

We do not agree with the assumptions upon which defendant based t h i s  

v a l u a t i o n  computation. lu'e be l i eve  that a prospec t ive  purchaser  of Royce 

Area 482 would have viewed t h e  f u t u r e  nore o p t i m i s t i c a l l y  i n  1866. As we 

have previously noted, the acnounced discovery of gold  a t  Vermilion Lake 

would have hightened prospects for increased a c t i v i t y  i n  t h e  a r e a .  we 

believe t h ' l t  a p rospec t ive  purchase r  in 1866 :could have a n t i c i p a t e d  a demand 

for land i n  the  area which would have  p e r m i t t e d  n nore r ap id  d i s p o s a l  than 

t h e  20-year per iod which a c t u a l l y  was requi red  (for the $1.25 per a c r e  

price)--and upon which defendant calc~lated the 1866 fair market value. 
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Mr. Meltzer  used a 10 percent  discount  r a t e  because he found i t  t o  have 

been the most common mortgage rate i n  1866. However, he found t h a t  long 

term mortgage r a t e s  were i n  t he  range of 8 t o  1 2  percent.  Thus defendant 

would have been j u s t i f i e d  i n  using o t h e r f a c t o r s  i n  its va lua t ion  computation. 

For example, i f  an 8 percent  discount  r a t e  had been appl ied f o r  a 15-year 

period,  the  r e s u l t i n g  i nd i ca t ed  value would have been 39.4 cen t s  an acre 

more than double t h e  18.57 cen t  f i g u r e  which defendant computed using 10 

percent and 20 years .  And i f  the  f a c t o r  f o r  8 percent and 10 yeazs had 

been used, t h e  r e s u l t i n g  i nd i ca t ed  va lue  would have been 57.9 cen ts  pe r  

a c r e  . 
M r .  Meltzer used a second va lua t ion  procedure t o  "cross check" h i e  

discounted pub l i c  s a l e s  method. He  assigned a va lue  t o  each of h i s  

e i g h t  land c l a s s i f i c a t i o n s  t o  arrive a t  a t o t a l  f i g u r e  of $357,000, which 

i s  v i r t u a l l y  t he  same t o t a l  he der ived from h i s  d i s c o u n t  method. The assigned 

values ranged from f i v e  cents per ac re ,  f o r  t.he swamp and water acreage 

c l a s s i f i c a t i o n s ,  t o  f i f t y  cen t s  per  a c r e  f o r  the p r a i r i e  grass and the  

red  and whi te  pine acreages.  The assigned va lues  represented M r .  ~ e l t z e r ' s  

"judgment f ac to r s "  based on a l l  t h e  d a t a  which he assembled i n  h i s  r epo r t .  

The r e s u l t i n g  overall  va lua t ion  could have been d r a s t i c a l l y  a l t e r e d  by the  

sub jec t ive  s e l e c t i o n  of a few d i f f e r i n g  values .  In f a c t  almost any 

va lua t ion  could be computed by a c a r e f u l  s e l e c t i o n  of per a c r e  va lues  t o  

be mu l t i p l i ed  by each of t h e  eight land c l a s s i f i c a t i o n s .  Thus t he  

procedure could have been used t o  "cross check" a higher va lua t ion ,  and 

we do no t  f i n d  i t  a v a l i d  means f o r  support ing the  "correctness" of 

defendant 's  $368,000 va lua t ion .  
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P l a i n t i f f s '  e x p e r t ,  M r .  Trygg, v a l u e d  t h e  s u b j e c t  a r e a  a t  $5,000,000. 

He s t a t e d  t h a t  he  baaed his c o n c l u s i o n  upon a c o n s i d e r a t i o n  "of a l l  t h e  

e lements  and p h y s i c a l  and economic f a c t o r s "  which he  b e l i e v e d  a f f e c t e d  

t h e  v a l u e  of t h e  l a n d s  and which h e  d e t a i l e d  i n  his a p p r a i s a l  r e p o r t .  

It appea r s  t h a t  h i s  $5,000,000 f i g u r e  was a c t u a l l y  a r r i v e d  a t  by a 

mathemat ica l  p r o c e s s  of m u l t i p l y i n g  a stumpage va lue  by h i s  c a l c u l a t i o n  

of  t h e  board f e e t  of  p i n e  t imber w i t h i n  Royce Area 482. H e  cons ide red  

t h a t  t h e r e  were s l i g h t l y  aver f i v e  b i l l i o n  board fee t  of p i n e  i n  t h e  

e n t i r e  t r a c t .  While h e  could  f i n d  no  evidence of any 1866 stumpage 

p r i c e s  f o r  t imber  i n  t h e  v i c i n i t y ,  he r e l i ed  on s tunpage  p r i c e s  a t  l a t e r  

d o t e s  and i n  o t h e r  a r e a s .  Applying p r o j e c t i o n s  and r a t i o  r e l a t i o n s h i p s  

t o  a v a i l a b l e  s o u r c e  d a t a  h e  concluded t h a t  t h e  p ine  t imber  stumpage on t h e  

s u b j e c t  l a n d s  would have had an 1866 v a l u e  o f  n o t  less than  $1.00 p e r  

thousand board  f e e t .  Thus he  c a l c u l a t e d  t h a t  the p i n e  t imber  had a v a l u e  

of $5 ,000 ,000 ,  and h e  r easoned ,  t h i s  sum i n d i c a t e s  t h e  amount t h a t  t h e  

land in Royce Area 482 was enhanced by i t s  t imber  r e s o u r c e s .  

We h a w  c o n s i s t e n t l y  h e l d  t h a t  d e t e r m i n a t i o n s  of f a i r  market  v a l u e  

cannot  be reached by a p r o c e s s  of mul.t iplying stumpage f i g u r e s  by a 

given p r i c e  p e r  unit. See e . g . ,  Nooksark T r i k  v .  Uni ted  S t a t e s ,  Docket 

46, 6 I n d .  C 1 .  Cornm. 578, 60G-601 ( 1 )  af f 'd,  162 C t .  C1. 712 (1963), 

cer t .  den. 375 U.S. 993 (1964). F u r t h e r ,  M r .  Trygg's stumpage p r i c e  -- 
i s  n o t  based on d a t a  r e l a t i n g  t o  t h e  n o r t h e r n  Minnesota r e g i o n  in 1866. 

I n  f a c t ,  as he no ted  i n  h i s  r e p o r t ,  s t u q a g c  p r i ce s  were p r a c t i c a l l y  

n o n e x i s t e n t  on t h e  v a l u a t i o n  d o t e .  The stumpage price r e p r e s e n t s  
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M r .  Trygg's s u b j e c t i v e  s e l e c t i o n  of a $1.00 f i g u r e  based on d a t a  c o l l e c t e d  

from o t h e r  reg ions  o r  a t  much l a t e r  da t e s .  By h i s  method t h e  912,204.90 

a c r e s  of pineland,  which he considered had an average stumpage of 5000 

board f e e t  per  a c r e ,  would have had an 1866 value of $5.00 per  ac re .  There 

is no evidence t o  i n d i c a t e  t h a t  any acreage wi th in  Royce Area 482 had an 

1866 f a i r  market va lue  of $5.00 an ac r e .  In  f a c t  i t  was many years a f te r  t h e  

va lua t i on  d a t e  t h a t  p r i c e s  f o r  land i n  t he  sub j ec t  a r e a  even approached 

such a f i gu re .  

I n  summary, t h e  Commission f i n d s  t h a t  t he  sub j ec t  a r e a  contained 

va luab le  whi te  and Norway pine.  Much of t h i s  pine was loca ted  on o r  

near  r i v e r s  and s t reams which were s u i t a b l e  f o r  f l o a t i n g  c u t  logs  t o  

sawmills l oca t ed  i n  Canada. A well-informed buyer would have r e a l i z e d  

t h a t  t h i s  Canadian market was growing and would provide a  s teady market 

f o r  whi te  and Norway p ine  l ogs ,  There was s u f f i c i e n t  good s o i l  f o r  t h e  

r a i s i n g  of subs i s t ence  crops f o r  i nhab i t an t s  of t he  a r ea ,  inc lud ing  

lumbermen. The c l imate  of t h e  a r ea ,  although harsh,  was conducive t o  

lumbering opera t ions .  The ground was f rozen much of t he  year ,  which 

f a c i l i t a t e d  t h e  over-land movement of logs t o  t he  many streams and r i v e r s  

of t he  a r ea .  The repor ted  discovery of gold hightened prospects  f o r  

immediate i n t e r e s t  i n  t h e  a r e a  and the a t t endan t  development of its 

resources .  

We have considered t h e  evidence presented by both p a r t i e s  1x1 t h i s  

case, and w e  have weighed t h e  conclusions and opinions of t he  two exper t s .  

Both expe r t s  have provided b a s i c  d a t a  and assembled r e p o r t s  which have 

provided t h e  Commission wi th  t h e  p e r t i n e n t  f a c t s  which a  p rospec t ive  buyer 
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and seller of Royce Area 482 would have considered i n  a r r i v i n g  a t  a fa ir  

p r i c e  for t h e  lands on A p r i l  26,  1866. W e  have n o t ,  however, followed all 

of the  conclus ions  of the  e x p e r t s  or  adopted their valuations. As we 

have previously  stated,  we have accepted Wr. ~ r ~ g g ' s  e s t i m a t e  of the 

pineland acreage w i t h i n  t h e  t r a c t .  But we cannot use his stumpage 

c a l c u l a t i o n s  as any basis upon which to determine fair market v a l u e  i n  t h i s  

case. O u t  u l t i m a t e  d e t e r m i n a t i o n  is more a long t h e  lines used by M r .  Mel tze r ,  

a l though w e  have a r r i v e d  at a significantly h i g h e r  va lue .  We b e l i e v e  t h a t  

Mr. Meltzer's value p e r  acre  f o r  t h e  p r a i r i e  grass and t h e  red and whi te  pine 

acreages  were approximately c o r r e c t ,  a l t h o u g h  a t  the lower range of what 

would have been corlsidcrecl a f a i r  market va lue  f o r  such land. Because we 

have viewed the 1866 prospects for t h e  s u b j e c t  l ands  more o p t i m i s t i c a l l y ,  

we b e l i e v e  t h a t  the  p i n e l a n d s  and the a g r i c u l t u r a l  lands would have been worth 

s u b s t a n t i a l l y  more than t h e  50 cents  per acre assigned by Mr. Meltzer. In our 

view the value of t h e s e  c a t e g o r i e s  was c l o s e r  to  75 cents  per acre. And 

s ince  we have f o u n d  t h a t  there  was much more acreage i n  the pine land  

c l s s s i f i c ~ t i t m  (912,204.90 a c r e s ) ,  w e  would attribute a much higher t o t a l  

va lue  t o  the pinelands i n  the  t r a c t .  W e  a l s o  consider  t h a t  the remaining 

acreage w a s  more va luab le  than t h e  values a s s i g n e d  by Mr. Meltzer. 

We conclude t h e  s u b j e c t  t r a c t  as a u n i t  had a f a i r  market value of 

$1,100,000 as of A p r i l  26 ,  1866. 

The c-onsiderat ion set  f o r t h  i n  t h c  Treaty of A p r i l  7 ,  1866 (14 S t a t .  

765), i n  a d d i t i o n  t o  t h e  land reserved t o  the hand,  was as fol lows:  
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Article 111 (2d) 

1 blacksmith shop (not t o  exceed) $ 500 
1 schoolhouse (not t o  exceed) 500 
8 houses 3,200 
Agency building and s torehouse  2,000 

$6,200 

Article I11 (3d)  

Annual payments f o r  20 y e a r s  t o t a l l i n g  $14,100 p e r  year--a t o t a l  

A r t i c l e  IV 

$50,000 t o  chiefs, headmen and war r io rs  t h e n  p r e s e n t .  

Thus t h e  t o t a l  cons idera t ion  promised i n  the t r e a t y  was $338,200. 

This cons idera t ion  f o r  lands having a f a i r  market  value of $1,100,000 

was so  g ros s ly  inadequate as t o  render t h a t  cons idera t ion  unconscionable 

w i t h i n  t h e  meaning of Clause 3, S e c t i o n  2 of t h e  I n d i a n  Claims Commission 

Act, 

The case  w i l l  now proceed t o  a determinat ion of t h e  o f f s e t s  t o  

be  allowed. 

I 

We concur: 

e ,  Commissioner 


