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OPINION OF THE COMMISSION 

Vance, Commissioner, de l ivered  the opinion of t he  Commission. 

Th is  accounting case is before  t h e  Commission on a motion by 

p l a i n t i f f  f o r  an order  f i x i n g  a t i m e  c e r t a i n  f o r  defendant t o  

fu rn i sh  c e r t a i n  data, and f o r  r u l i n g s  on i s sues  of l a w ,  and a motion 

by defendant f o r  summary judgment and f o r  l eave  t o  amend answers t o  t he  

amended except ions.  

P l a i n t i f f  f i l e d  i ts accounting p e t i t i o n  i n  1951, asking f o r  an 

accounting from Ju ly  1, 1925, of funds held by defendant pursuant t o  

var ious acts  of Congress. An accounting f o r  t he  per iod up through 
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June 30, 1925, had been a d j u d i c a t e d  by t h e  Court of Claims. Sioux Tribe 

v. United S t a t e s ,  105 C t .  C1. 658, 64 F. Supp. 303, remanded, 329 U.S. 

684 (19461, judgment r e e n t e r e d  112 C t .  C 1 .  39 (1948). cert. denied,  337 

U. S. 908 (1949); Sioux T r i b e  v. United S t a t e s ,  105 C t .  C1. 725,  64 F a  

Supp. 332, remanded, 329 U.S. 685 (1946), judgment r e e n t e r e d ,  112  Ct.  C1. 

50 (1948),  c e r t .  den ied ,  337 U.S. 908 (1949). (The case r e p o r t e d  a t  105 

C t .  C 1 .  658 concerns  an  account ing of t h e  c o n s i d e r a t i o n  s t i p u l a t e d  i n  t h e  

agreement o f  1889, 25 S t a t .  888, and w i l l  be r e f e r r e d  t o  h e r e i n a f t e r  as 

Sioux I. The c a s e  r e p o r t e d  a t  105 C t .  C 1 .  725 concerns a g e n e r a l  accoun t ing ,  

and w i l l  be r e f e r r e d  t o  h e r e i n a f t e r  as Sioux 11.) 

I n  response  t o  p l a i n t i f f ' s  p e t i t i o n ,  defendant f i l e d  a General  

Accounting O f f i c e  Repor t ,  c e r t i f i e d  A p r i l  26, 1957. Of t h e  subsequent 

h i s t o r y  of the case t o  1971, s u f f i c e  i t  t o  s a y  t h a t  pursuant  t o  our  

d e c i s i o n  r e p o r t e d  a t  26 Ind. C 1 .  Comm. 92 (1971), twenty amended e x c e p t i o n s  

t o  the  GAO Repor t ,  f i l e d  by p l a i n t i f f  on A p r i l  24, 1970, a r e  be fo re  us .  

Defendant f i l e d  an answer on November 4 ,  1971,  t o  t h e  amended 

e x c e p t i o n s ,  and p l a i n t i f f  f i l e d  a r e p l y  t o  d e f e n d a n t ' s  answer, and a 

motion f o r  an  o r d e r  f i x i n g  t i m e  f o r  de fendan t  t o  f u r n i s h  d a t a ,  and f o r  

r u l i n g s  on issues of l a w ,  on October 23,  1973, defendant  f i l e d  motions 

r e q u e s t i n g  l e a v e  t o  f i l e  an amended answer t o   lai in tiff's amended 

e x c e p t i o n s  and f o r  p a r t i a l  sunnnary judgment. 

P l a i n t i f f  on  November 1, 1973, f i l e d  a response  t o  de fendan t ' s  

motion f o r  l e a v e  t o  amend, t o  which defendant  f i l e d  a r e p l y  on 

November 1 3 ,  1973. P l a i n t i f f  f i l e d  a response  t o  d e f e n d a n t ' s  motion f o r  

~~ry judgment on December 3, 1973, t o  which defendant  f i l e d  a reply 
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Defendant  argues i n  its amended answer t h a t ,  i n s o f a r  as amended 

e x c e p t i o n s  2-6, 13 and 14  may r e l a t e  t o  funds approp;:iated o r  expended under 

s e c t i o n  17 of  t h e  Act o f  1889, 25 S t a t ,  894 ,  p l a i n t i f f  i s  barred by r e s  

j u d i c a t a  and c o l l a t e r a l  e s t o p p e l  from a s s e r t i n g  that  t h e  money involved 

tribal funds. Defendant  states that t h e  Court o f  Claims de te rmined  i n  

t h e  Sioux cases, supra,  t h a t  funds a p p r o p r i a t e d  and expended under t h e  

A c t  of 1889 on behalf of  p l a i n t i f f  were i n  e x c e s s  of any amount due 

under any o b l i g a t i o n  e x i s t i n g  by t r e a t y  o r  l e g i s l a t i o n ,  and t h a t  t h e  

e x p e n d i t u r e s  t h a t  were made a f t e r  s u c h  f u l f i l l m e n t  of t h e  o b l i g a t i o n s  

under t h e  Act  of 1889 were  g r a t u i t o u s .  Thus, de fendan t  a s s e r t s  t h a t  

i t  is u n d e r  no  d u t y  t o  mske an a c c o u n t i n g  of additional funds  d i s b u r s e d  

s i n c e  1925 pursuant t o  t h e  Act o f  1889. 

Plainti1 f ' s  response t o  de fendan t ' s  motion argues t h a t  since 

d e f e n d a n t  d i d  not assert the aforement ioned d e f e n s e s  f o r  twenty-two 

y e a r s  a f t e r  t h e  complaint was f i l e d  i n  August 1951, such  defenses were 
I/ - 

waived by t h e  d e f e n d a n t .  ~ e f e n d a n t ' s  r e p l y  states t h a t  p l a i n t i f f ' s  

amendud e x c e ~ t i o n s  were f i l e d  i n  May 1970, almost six y e a r s  after they 

1/ Actually, d e f e n d a n t  previously r a i s e d  t h e  d e f e n s e  of res j u d i c a t a  - 
i n  i ts re sponse  f i l e d  on May 25, 1970,  t o  p l a i n t i f f ' s  motion t o  f i l e  
mended  e x c e p t i o n s  t o  t h e  p e t i t i o n .  A t  t h a t  t ime  d e f e n d a n t  referred 
t o  c l a i c s  made i n  the  amended p e t i t i o n  f o r  F i f t h  Amendment t a k i n g s  
under  the ac t s  of Way 2 9 ,  1908, 55 Stat .  460, and February  1 4 ,  1913, 
37 S t a t .  675, and s t a t e d  that s u c h  c l a i m s  could have p r e v i o u s l y  been 
asserted under t h e  j u r i s d i c t i o n a l  act of June 3, 1920, 41 Stat. 738, 
which d e f e n d a n t  alleged was b r o a d  enough t o  have allowed c l a i m  f o r  
such takings. The Commission r e j e c t e d  t h i s  d e f e n s e ,  26 Ind. C1. Comm., 
supra .  
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were due accord ing  t o  t h e  Commission's o rde r  of A p r i l  2 ,  1964. Defen- 

d a n t  a rgues ,  and w e  concur ,  t h a t  t h e  i n t e r e s t s  of j u s t i c e  a r e  n o  less 

se rved  i n  p e r m i t t i n g  amendment by defendant t o  s e t  f o r t h  a f f i r m a t i v e  
2/ - 

d e f e n s e s ,  than  i n  p e r m i t t i n g  t h e  a f o r e s a i d  amended excep t ions  t o  be 

f i l e d  by p l a i n t i f f  a f t e r  a long  de lay .  

W e  w i l l  t h e r e f o r e  g r a n t  defendant ' s  motion f o r  leave t o  f i l e  an 

amended answer,  and proceed t o  c o n s i d e r a t i o n  of de fendan t ' s  argument 

t h e r e i n ,  a s  desc r ibed  above. 

The Court of C l a i m  determined i n  Sioux Tribe  v. United S t a t e s ,  

97 C t .  C 1 .  391 (1942) ,  t h a t  t h e  l i a b i l i t y  of defendant  f o r  9,261,592.62 

a c r e s  of l and  ceded by t h e  Sioux Tr ibes  under the Act of 1889 was i n  

the  amount of $5,307,655.87. The cour t  then,  i n  Sioux I ,  made an 

accoun t ing  of a l l  funds appropr ia ted  and expended under t h e  1889 a c t ,  

and determined t h a t  t h e  accounts  showed a net d e f i c i t  a g a i n s t  p l a i n t i f f  

which r e p r e s e n t e d  " g r a t u i t o u s  expendi tures  from p u b l i c  funds f o r  t h e  

b e n e f i t  of t h e  bands of p l a i n t i f f  t r i b e  as shown a f t e r  t h e  permanent 

fund and i n t e r e s t  the reon  had been exhausted by re imbursable  and c u r r e n t  

expend i tu res . "  Sioux I, supra ,  a t  723. 

Thus, t h e  c o u r t  determined t h a t  defendant  had met i ts  t r e a t y  obli- 

g a t i o n s ,  and had made a d d i t i o n a l  g r a t u i t o u s  expend i tu res  under s e c t i o n  

1 7  of t h e  1889 a c t  f o r  p l a i n t i f f ' s  b e n e f i t  i n  t he  t o t a l  amount of 

$751,980.85, cover ing  a  pe r iod  from 1915 t o  1925. Sioux I. s u p r a ,  

2/ ~ e f e n d a n t ' s  amended answer dated October 23,  1973, is an amendment - 
t o  i t s  answer f i l e d  November 4 ,  1971, t o  p l a i n t i f f ' s  amended excep t ions .  
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Finding 9 (b)  , a t  672-73. The f a c t  t h a t  t h e  funds  and e x p e n d i t u r e s  

con t inued  a f t e r  1925 o n l y  r e s u l t e d  i n  g r e a t e r  g r a t u i t i e s  b e i n g  expended 

on behalf  of p l a i n t i f f .  Defendant  h a s  no o b l i g a t i o n  t o  accoun t  for 

s u c h  g r a t u i t o u s  e x p e n d i t u r e s .  

However, amended e x c e p t i o n s  2-5  are concerned w i t h  o t h e r  funds  i n  

a d d i t i o n  t o  those expended under  s e c t i o n  1 7  o f  t h e  1889 a c t ,  s p e c i f i -  

c a l l y ,  Ind ian  Money Proceeds  o f  Labor (TMPL) funds .  We t h e r e f o r e  can  

o n l y  deny e x c e p t i o n s  2-5 i n s o f a r  as they r e l a t e  t o  funds  o r  appro- 

p r i a t i o n  accoun t s  e s t a b l i s h e d  p u r s u a n t  t o  s e c t i o n  1 7  of t h e  1889 a c t .  

However, e x c e p t i o n s  6 ,  13 and 1 4  a p p l y  o n l y  t o  c e r t a i n  

e x p e n d i t u r e s  made under  t h e  1889 a c t .  We t h e r e f o r e  w i l l  d i s m i s s  

e x c e p t i o n s  6, 13 and 14 .  

Except ion  No. 1 

 lai in tiff's f i r s t  e x c e p t i o n  is from t h e  d e f e n d a n t ' s  f a i l u r e  t o  

account  beyond June  30, 1951. Defendar t  a r g u e s  t h a t  a n  up-to-date 

accoun t ing  is  n o t  a p p r o p r i a t e  under  the I n d i a n  Claims Commission Act. 

This Cssue is thorough ly  d i s c u s s e d  i n  F o r t  Peck Indian3 v. Uni ted  

S t a t e s ,  Docket 184, 28 Ind. C1. Corn. 1 7 1  (1972), i n  which t h e  

Commission concluded that i t  has j u r i s d i c t i o n  t o  o r d e r  t h e  p r o d u c t i o n  

of  f u r t h e r  data r e g a r d i n g  wrongdoings a c c r u i n g  before nugust 13, 1946, 

and c o n t i n u i n g  t h e r e a f t e r .  T h e r e f o r e ,  if i t  is  determined t h a t  t h e  

dcfendnnt  was g u i l t y  o f  pre-1946 wrongdoings which have c o n t i n u e d ,  t h e  

United  S t a t e s  w i l l  b e  o r d e r e d  t o  supplement i ts a c c o u n t i n g  with respect 
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t o  t h o s e  m a t t e r s  and accoun t s .  I n  t h e  i n t e r i m  and i n  t h e  absence  o f  such 

d e t e r m i n a t i o n ,  the motion of p l a i n t i f f  w i t h  r e s p e c t  t o  e x c e p t i o n  No. 1 

w i l l  be d e n i e d  w i t h o u t  p r e j u d i c e .  See Blackfee t  and Gros Ventre  Tribes 

of I n d i a n s  v. Uni ted  S t a t e s ,  Docket No. 2794, et  a l . ,  32 Ind. C l .  Corn. 

pp. 65, 71-76 (1973). 

Exception No, 2 

P l a i n t i f f ' s  second e x c e p t i o n  is from de fendan t ' s  f a i l u r e  t o  cover 

funds  i n t o  i n t e r e s t  b e a r i n g  accounts  wi thou t  undue d e l a y ,  and f o r  f a i l u r e  

t o  r e p o r t  f a c t s  from which i t  can be determined whether  r e c e i p t s  were  

covered  w i t h o u t  undue de lay .  P l a i n t i f f  r e q u e s t s  from de fendan t  t h e  d a t e s  

funds were r e c e i v e d  and t h e  d a t e s  t h a t  they commenced t o  e a r n  i n t e r e s t ,  

i n  o r d e r  t o  a s c e r t a i n  t h e  e x t e n t ,  i f  any, of damages owing t o  d e l a y s  of  

more t h a n  t h i r t y  days. Defendant d e n i e s  any d u t y  t o  supp ly  more d e t a i l e d  facts. 

The G.A.O. r e p o r t  i n c l u d e s  Par t  I V  "Appropr ia t ions ,  funds and i n t e r e s t  

on funds ,  under o r  from which d isbursements  were made," pages 337 t o  3 4 4 ,  

which lists t h e  a p p r o p r i a t i o n s  and funds a v a i l a b l e  t o  p l a i n t i f f  for t h e  

p e r i o d  of  t he  r e p o r t ,  o r  .July 1, 1925, t o  June 30, 1951. On rev iewing  

t h e  a c c o u n t i n g  r e p o r t ,  we conclude  t h a t  t h e  r e p o r t  does n o t  d i s c l o s e  how 

l ong  t h e  money was h e l d  o u t s i d e  t h e  t r e a s u r y .  The r eco rd  is t h u s  i n a d e q u a t e  

to determine whether  t h e r e  was an undue de lay  i n  cove r ing  funds  i n t o  t h e  

i n t e r e s t  b e a r i n g  accoun t s .  P l a i n t i f f  is e n t i t l e d  t o  this i n fo rma t ion .  

F o r t  Peck, s u p r a ,  a t  184. See also B l a c k f e e t ,  s u p r a ,  a t  page 88. Defen- 
3/ - 

d a n t  t h e r e f o r e  will be  o rde red  t o  r e p o r t  t h e  p e r t i n e n t  f a c t s  r e q u e s t e d .  

3 /  As we concluded above, the o r d e r  t o  defendant  t o  r e p o r t  a d d i t i o n a l  - 
f a c t s  as t o  e x c e p t i o n s  2,  3 and 5 d o e s  not extend t o  funds expended 
under s e c t i o n  17  o f  t h e  1889 a c t ,  s u p r a .  



34 Ind. C1. Comm. 230 

Exception No. 3 

P l a i n t i f f ' s  t h i r d  excep t ion  is from defendan t ' s  f a i l u r e  t o  i n d i c a t e  

the  d a t e s  and amounts of war ran t s  and c e r t i f i c a t e s  of d e p o s i t  cover ing  

r e c e i p t s  c r e d i t e d  i n t o  t h e  p r i n c i p a l  fund, and from d e f e n d a n t ' s  f a i l u r e  

t o  s h w  t h e  amounts of i n t e r e s t  c r e d i t e d  t o  t h e  i n t e r e s t  fund, and thus 

f o r  failure t o  compute i n t e r e s t  c o r r e c t l y .  Our review of Part IV of 

t h e  account ing r e p o r t  leads us t o  conclude t h a t  t h e  in format ion  reques ted  

is not  conta ined t h e r e i n .  Plaintiff is e n t i t l e d  to this in fo rmat ion .  

Defendant t h e r e f o r e  will be ordered t o  repor t  t h e  f a c t s  requested.  

Exception No. 4 

P l a i n t i f f ' s  f o u r t h  excep t ion  is based on d e f e n d a n t ' s  alleged 

" reverse  spending," t h a t  is, spending t h e  i n t e r e s t - b e a r i n g  funds when 

non- interes  t-bearing funds were a v a i l a b l e ,  and f o r  f a i l u r e  t o  r e p o r t  

f a c t s  necessary  t o  a s c e r t a i n  t h e  amount l o s t  through " r e v e r s e  spending." 

The p l a i n t i f f  r e f e r s  t o  e i g h t  i n t e r e s t - b e a r i n g  funds i n  t h e  G.A.O. 

r epo r t ,  pages 327 t o  344, i n c l u d i n g  i n t e r e s t  on IMPL funds ,  and r e q u e s t s  

t h a t  defendant  b e  requ i red  t o  r e p o r t  the ba lances  i n  t h e  i n t e r e s t - b e a r i n g  

and non- in te res t -bear ing  accounts  on t h e  various d a t e s  of wi thdrawal .  

The Commission has he ld  t h a t  p l a i n t i f f  is e n t i t l e d  t o  such  i n f o r -  

mation. Southern Ute v. United States, 1 7  Ind. C1. Comm. 28, 60-61 (1966) , 

a f f ' d ,  191  C t .  C1. 1, 423 F. 2d 346 (1970) rev 'd  on o t h e r  grounds, 402 U.S. - 
159 (1971). See also, F o r t  Peck, supra, a t  185. See g e n e r a l l y  Menominee 

Trfba v. United States,  101 C t .  C1. 1 0  (1944). Recent ly ,  however, i n  -- 
Blackfee t ,  s u p r a ,  a t  90, the Commission has q u a l i f i e d  t h e  p r i o r  r u l i n g s  

t o  the e x t e n t  tha t  the G.A.O. r e p o r t s  may f u r n i s h  c e r t a i n  in format ion  from 
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which t h e  p e r t i n e n t  d a t a  r e q u e s t e d  by p l a i n t i f f  can  be  o b t a i n e d ,  as follows: 

I n s o f a r  as t h i s  m a t t e r  can be s e p a r a t e d  from 
t h a t  of  h o l d i n g  funds o u t s i d e  t h e  t r e a s u r y ,  w e  be- 
l i e v e  t h e  r e p o r t s  on f i l e  a r e  s u f f i c i e n t .  Year-end 
b a l a n c e s  i n  a l l  t h e  p l a i n t i f f s '  t r e a s u r y  funds ,  
i n t e r e s t - b e a r i n g  and non- in te res t -bea r ing ,  can be  
d e r i v e d  f rom t h e  y e a r l y  schedules  of r e c e i p t s  and 
expendi tures- -or  ob ta ined  from publ ished t r e a s u r y  
r e p o r t s .  From t h e s e  we b e l i e v e  t h e  l o s s e s  from 
r e v e r s e  spend ing  can be c a l c u l a t e d  

Thus, f o r  s i m i l a r  r e a s o n s ,  p l a i n t i f f ' s  r e q u e s t  t h a t  de fendan t  b e  

o r d e r e d  t o  f u r n i s h  a d d i t i o n a l  d a t a  as t o  t h i s  e x c e p t i o n  w i l l  b e  d e n i e d .  

E x c e ~ t i o n  No. 5 

P l a i n t i f f ' s  f i f t h  excep t ion  is from d e f e n d a n t ' s  a l l e g e d  premature  

wi thd rawa l s  from i n t e r e s t - b e a r i n g  funds ,  caus ing  t h e  t r i b e  t o  l o s e  i n t e r e s t ,  

and f o r  f a i l u r e  t o  r e p o r t  d a t e s  of wi thdrawal  and of d isbursement ,  such  

d a t e s  b e i n g  necessa ry  t o  a s c e r t a i n  t h e  amount of i n t e r e s t  due t h e  

p l a i n t i f f .  

Defendant ' s  a c c o u n t i n g  r e p o r t  does n o t  c o n t a i n  t h e  in fo rma t ion  

p l a i n t i f f  r e q u e s t s ,  and p l a i n t i f f  is e n t i t l e d  t o  t h i s  d a t a .  I n  F o r t  

Peck, s u p r a ,  t h e  Commission determined a s  fo l lows  (page 184) :  

* * * The accoun t ing  r e p o r t  does  n o t  r e f l e c t  t h e  
l e n g t h  of t ime  t h a t  p l a i n t i f f ' s  funds were wi thhe ld  
from i n t e r e s t  b e a r i n g  s t a t u s  t o  t h e  c r e d i t  of defen- 
d a n t ' s  d i s b u r s i n g  a g e n t s  p r i o r  t o  expend i tu re .  Whether 
o r  n o t  t h e s e  funds  were s p e n t  w i t h  r e a s o n a b l e  promptness 
cannot  b e  de termined from t h e  accoun t ing  submi t t ed  by 
t h e  de fendan t .  P l a i n t i f f  is e n t i t l e d  t o  t h e  r e q u e s t e d  
in fo rma t ion .  

Accordingly ,  t h e  Commission w i l l  o r d e r  t h e  de fendan t  t o  f u r n i s h  

t h e  i n f o r m a t i o n  conce rn ing  t h e  d a t e s  of wi thdrawal  and subsequen t  d i s -  

bursements  from p l a i n t i f f ' s  i n t e r e s t  b e a r i n g  accoun t s  i n  t h e  i n s t a n t  

c a s e .  



Excent ion  No. 6 

T h i s  e x c e p t i o n  is no l o n g e r  under  c o n s i d e r a t i o n ,  hav ing  been d i s -  

missed here inabove  p u r s u a n t  t o  d e f e n d a n t ' s  motion. 

Except ion  No. 7 

p l a i n t i f f ' s  s e v e n t h  e x c e p t i o n  is from t h e  d e f e n d a n t ' s  f a i l u r e  t o  

furnish the  d a t e s  on which s p e c i f i e d  i t e m  were  c r e d i t e d  t o  v a r i o u s  

accoun t s .  The i n f o r m a t i o n  was r e q u e s t e d  i n  o r d e r  t o  de te rmine  damages, 

as f o r  reverse spend ing .  Defendant agreed i n  h i s  answer t h a t  "if 

possible" t h e  i n f o r m a t i o n  s h o u l d  be f u r n i s h e d  by amended r e s p o n s e ,  and 

on July 1 2 ,  1972,  defendan t  r e p o r t e d  t h e  d a t e s  r e q u e s t e d .  

Accordingly ,  t h e  p l a i n t i f f  s h o u l d  now make e x c e p t i o n ,  if i t  has 

any, t o  t h i s  p o r t i o n  of t h e  a c c o u n t i n g  submi t t ed  by t h e  de fendan t .  This 

Cammission w i l l  g r a n t  a p e r i o d  of 30 days  i n  i ts  o r d e r  t o  e n a b l e  t h e  

plaintiff t o  make e x c e p t i o n ,  i f  any,  t o  t h e  m a t e r i a l  i n  q u e s t i o n .  

Excep t ion  No. 8 

Except ion  number 8 is n o t  under c o n s i d e r a t i o n ,  hav ing  been d i s m i s s e d  

by t h e  Commission i n  previous a c t i o n .  

Excep t ion  No. 9 

P l a i n t i f f ' s  n i n t h  e x c e p t i o n  concerns  i n t e r e s t  on I n d i a n  Moneys, 

Proceeds of Labor (IMPL) funds .  Defendant  p a i d  no i n t e r e s t  on IMPL funds  

u n t i l  a n  i n t e r e s t  account  w a s  e s t a b l i s h e d  pur suan t  t o  t h e  A c t  of  June 13, 

1330, 46 S t a t .  584. The IMPL fund was c r e a t e d  by Congress by t h e  appro- 

p r i a t i o n  a c t  of March 3 ,  1883, c .  141,  22 S t a t .  582, 590. 
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I n  Te-Moak Bands of  Western Shoshone Ind ians  v. United States,  

Dockets 326-A, et  al . ,  31 Ind. C 1 .  Comm. 427  (1973), w e  concluded that 

t h e  Uni ted  S t a t e s  had a du ty  t o  make a l l  its Ind ian  t r u s t  funds  p r o d u c t i v e .  

The Commission h e l d ,  a t  page 449, t h a t  Congress in t ended  t r u s t  funds  t o  be 

i n v e s t e d  "if they  were on hand l o n g  enough t o  make inves tment  p r a c t i c a b l e . "  

The Commission de termined i n  Te-Moak as  t o  IMPL funds t h a t  t h e  

damages w i l l  be measured by t h e  l o s s  of  growth of  t h e  p l a i n t i f f ' s  r e s p e c t i v e  

s h a r e s  t h e r e i n  due t o  t h e  f a i l u r e  of t h e  government t o  i n v e s t ,  and t h a t  the  

c o r r e c t  measure is 5% i n t e r e s t  compounded annua l ly .  Accordingly ,  t h e  

de fendan t  i s  l i a b l e  t o  the p l a i n t i f f  f o r  i t s  f a i l u r e  t o  make t h e s e  funds  

p r o d u c t i v e  d u r i n g  t h e  p e r i o d  p r i o r  t o  J u l y  1, 1930, t h e  e f f e c t i v e  d a t e  of 

t h e  1930 a c t .  

Exception No. 10  

P l a i n t i f f ' s  t e n t h  e x c e p t i o n  i s  from d e f e n d a n t ' s  e x p e n d i t u r e  of IMPL 

funds  a l l e g e d l y  c o n t r a r y  t o  s t a t u t o r y  l i m i t a t i o n s .  IMPL funds  were 

a u t h o r i z e d  by t h e  a p p r o p r i a t i o n  a c t  of March 3, 1883,  2 2  S t a t .  582, 590,  

d i r e c t i n g  t h a t  proceeds  from " a l l  pas tu rage  and s a l e s  of  t imber ,  c o a l  or  

o t h e r  p roduc t  of  any I n d i a n  r e s e r v a t i o n  be  covered i n t o  t h e  t r e a s u r y  f o r  

t h e  b e n e f i t  of  t h e  t r i b e . "  However, t h e  Act of  May 18, 1916, 39 S t a t .  

123, 159,  r e q u i r e d  c o n g r e s s i o n a l  a p p r o p r i a t i o n  f o r  a l l  e x p e n d i t u r e s  from 

" Ind ian  t r i b a l  funds" excep t  f o r :  " ~ ~ u a l i z a t i o n  of a l l o t m e n t s ,  e d u c a t i o n  

t t 
of Ind ian  c h i l d r e n  . . ., p e r  c a p i t a  and o t h e r  payments. . . . 

The G.A.O. r e p o r t  (pages 70-71) lists d i s p o s i t i o n  of  a v a i l a b l e  

funds  and i n t e r e s t  be long ing  t o  t h e  p l a i n t i f f  d u r i n g  t h e  p e r i o d  

from Ju ly  1, 1925, through June 30, 1951, pu r suan t  t o  t h e  Act o f  March 3, 

1883, s u p r a ,  i n  t h e  t o t a l  amount of $95,677.12. 
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P l a i n t i f f  a rgues  t h a t  on ly  two of  19  i tems o r  c a t e g o r i e s  o f  

expendi tu res  are inc luded  i n  t h e  aforementioned exemptions t o  t h e  

s t a t u t e ' s  l i m i t a t i o n s ,  as discussed  above. These two a r e  expendi tu res  

f o r  educa t ion  ($7,369.02) and "per c a p i t a "  ( $ 3 , 5 4 7 . 6 3 ) .  as shown i n  

Statement 1 2 ,  page 69, of t h e  G.A.O. r e p o r t ,  l i s t i n g  t h e  disbursements  

made f o r  t h e  p l a i n t i f f  under t h e  Act of  March 3, 1883, supra .  

However, t h e  language of t h e  1916 s t a t u t e  exempts n o t  on ly  expendi- 

t u r e s  f o r  educa t ion  and per  c a p i t a ,  b u t  a l s o  expendi tu res  f o r  "other  

payments. " The balance of the expendi tu res  were f o r  "other  payments!' 

Ne i the r  p a r t y  has  addressed i t s e l f  t o  t h e  s i g n i f i c a n c e  of t h e  term 

"o ther  payments." We w i l l  d e f e r  a d e c i s i o n  on t h e  i s s u e s  r a i s e d  by t h i s  

excep t ion  u n t i l  a f t e r  we have considered t h e  b r i e f s  of t h e  p a r t i e s .  

Exception Nos. 11 and 1 2  

P l a i n t i f f ' s  e l e v e n t h  and t w e l f t h  excep t ions  d e a l  wi th  t h e  same 

p o r t i o n  o f  t h e  account ing r e p o r t  concerning IMPL funds as we discussed  

i n  excep t ion  10. I n  excep t ion  11 p l a i n t i f f  t akes  i s s u e  w i t h  e x p e n d i t u r e s  

of IMPL funds t o t a l l i n g  $26,800.80 f o r  l i v e s t o c k ,  and t o t a l l i n g  $74 for 

feed and c a r e  of l i v e s t o c k .  P l a i n t i f f  a l l e g e s  t h a t  t h e  account ing  r e p o r t  

does n o t  show t h a t  t h e s e  expendi tu res  were f o r  t h e  t r i b a l  he rd .  

In  excep t ion  12  p l a i n t i f f  a l l e g e s  t h a t  t h e  19 disbursement c l a s s i f i -  

c a t i o n s  l i s t e d  i n  t h e  G.A.0 .  r e p o r t  a r e  not expla ined adequa te ly  t o  show 

whether funds were expended f o r  t h e  d i r e c t  and e x c l u s i v e  b e n e f i t  of  t h e  

t r i b e .  
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The Act of March 3, 1883, 22 Stat. 582, 590, a u t h o r i z i n g  IMPL 

funds,  d i r e c t e d  t h a t  expendi tu res  therefrom be made "for  the benefit 

of"  p l a i n t i f f  Indians .  C e r t a i n  of t h e  disbursement c l a s s i f i c a t i o n s  

a r e  i d e n t i c a l  t o  c a t e g o r i e s  of expendi tures  which were chal lenged i n  

Sioux 11, and d i sa l lowed  by t h e  Court of Claims as not  being f o r  t h e  

e x c l u s i v e  b e n e f i t  of t h e  Ind ians ,  bu t  f o r  o b l i g a t i o n s  o f  defendant .  

Expendi tures  f o r  educa t ion  were disa l lowed,  Sioux I1 a t  802 f f . ,  

as were expendi tu res  f o r  p rov i s ions ,  Id. a t  775 f f .  We conclude t h e r e f o r e  

t h a t  expendi tu res  by defendant  i n  t h i s  docket,  i n  the  amount o f  $7,369.02 

f o r  educa t ion ,  and $1,777.50 f o r  p rov i s ions ,  ob jec ted  t o  by p l a i n t i f f  

i n  excep t ion  1 2 ,  were improperly charged a g a i n s t  t r i b a l  funds-  

I n  Sioux I1 t h e  Court concluded t h a t  agencies  and t h e i r  necessary  

expenses were o b l i g a t i o n s  of defendant ,  un less  defendant could prove 

by s a t i s f a c t o r y  evidence what p o r t i o n  of t h e  expenses was chargeable  

a g a i n s t  Ind ian  funds. d. a t  788. Defendant w i l l  have an oppor tun i ty  

t o  o f f e r  such p roof ,  a s  t o  agency expenses i n  t h i s  docket ,  a t  t r i a l .  

A l l  of t h e  remaining i tems under cons idera t ion  m y  o r  may n o t  have 

been f o r  t h e  e x c l u s i v e  benefit of p l a i n t i f f .  These may be disa l lowed 

i f  a t  t r i a l  defendant  i s  n o t  able t o  show a reasonable  connect ion between 

t h e s e  items and t h e  purposes o f  spending au thor ized  by t h e  1883 a c t .  

We can t h e r e f o r e  proceed t o  t r i a l  as t o  except ions  11 and 1 2 -  See 

Blackfee t ,  s u p r a ,  85, 111. 
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Exception Nos. 13 and 14 

These exceptions are no longer under consideration, having been 

dismissed hereinabove pursuant to defendant's motion. 

Exception No. 15 

Plaintif f's  fifteenth exception is from defendant's failure to 

account for lands reserved for and lands patented to religious organi- 

zations pursuant to acts  of 1908 and 1913. (Act of May 29, 1908, 35 

Stat. 460; Act of February 14, 1913, 37 Stat. 675.) Plaintiff states 

that in the accounting to 1925 before the Court of Claims, defendant 

reported dates, land descriptions and acreages of lands reserved and 

patented under the aforementioned acts.  Plaint iff asks that the 

accounting in this case contain corresponding information. Defendant 

denies any liability arising from exclusion of the information from 

the accounting report. 

The accounting to 1925 was in part concerned with disposition of 

reservation lands pursuant to the 1908 and 1913 acts. Information 

concerning the lands reserved for and patented to religious organi- 

zations was pertinent in that context. Plaintiff has not shown the 

relevance of such information in this case, or, forthat matter, given 

any reason to think there is any information concerning the disposition 

of these lands more than was presented in the earlier accounting report. 

We conclude that plaintiff's exception is without merit. 
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Exception No. 16 

P l a i n t i f f ' s  s i x t e e n t h  excep t ion  complains of de fendan t ' s  f a i l u r e  

t o  account f o r  l a n d s  s o l d  a f t e r  1925 pursuant  t o  t h e  1908 and 1913 acts, 

supra .  While d e f e n d a n t ' s  account ing r e p o r t  shows proceeds from t h e  

s a l e  of l a n d s ,  d a t a  concerning t h e  s a l e s  showing p r i c e s  and ac reage ,  

and showing t h e  amount of ac reage  remaining unsold ,  is lack ing .  

Defendant is ordered  t o  f u r n i s h  informat ion showing ac reage  and 

p r i c e s  of t h e  l a n d s  d i sposed  o f  a f t e r  1925 under t h e  1908 and 1913 a c t s ,  

and t h e  amount of ac reage ,  i f  any, remaining unsold.  See Blackfee t ,  

supra ,  p. 76 e t  seq. 

Except i o n  Nos. 1 7  and 1 8  

P l a i n t i f f ' s  seven teen th  excep t ion  complains of de fendan t ' s  f a i l u r e  

t o  pay a  " f a i r  rate of i n t e r e s t "  on proceeds from t h e  s a l e  of t h e  t r i b e ' s  

l ands  under t h e  1908 a c t ,  supra .  P l a i n t i f f  s t a t e s  t h a t  t h e  proceed8 

were p laced  i n  t h e  Treasury  i n  accordance wi th  Sec t ion  6 o f  t h e  a c t  a t  

3% i n t e r e s t ,  and a l l e g e s  t h a t  t h i s  r a t e  was below t h e  market. 

P l a i n t i f f  s t a t e s  t h a t  i t  w i l l  o f f e r  evidence t o  suppor t  Its 

con ten t ions .  We may proceed t o  t r i a l  a s  t o  t h e s e  except ions .  

Exception No. 19 

P l a i n t i f f ' s  n i n e t e e n t h  excep t ion  complains of de fendan t ' s  a c t i o n  

i n c l u d i n g  i n  t h e  3% fund f o r  t h e  1908 a c t ,  supra ,  $50,078.85 from 

sources  o t h e r  than t h o s e  s p e c i f i e d  i n  t h e  a c t .  P l a i n t i f f  r e q u e s t s  t h a t  

defendant  r e c a s t  t h e  accoun t ing  r e p o r t  t o  c r e d i t  t h e  money t o  t h e  a p p r o p r i a t e  

account.  Defendant concedes t h a t  i t  has  r e s p o n s i b i l i t y  t o  a s c e r t a i n  t h e  

source  o f  the ques t ioned  money, and t o  r e c a s t  t h e  accounts  i f  necessa ry .  

me Commission w i l l  o r d e r  the defendant  t o  do SO. 
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Excebtion No. 20 

P l a i n t  i f f  ' a  t w e n t i e t h  excep t ion  complains of d e f e n d a n t ' s  expendi tu re  

o f  t r i b a l  fund8 c o n t r a r y  t o  p e r t i n e n t  law. The funds i n  q u e s t i o n  were 

de r ived  from s a l e  of t r i b a l  l ands  under t h e  aforementioned 1908 and 

1913 a c t s .  

The r e p o r t  shows disbursement of $508,976.60. P l a i n t i f f  h a s  no 

o b j e c t i o n  a s  t o  t h e  p r o p r i e t y  of expendi tu res  i n  t h e  r e p o r t  t o t a l i n g  

$182,547.37. As t o  t h e  remaining expendi tu res ,  p l a i n ~ i f f ' s  excep t ion  

f a l l s  i n t o  f o u r  c a t e g o r i e s .  

A. P l a i n t i f f  o b j e c t s  t h a t  c e r t a i n  of t h e  disbursements were 

o b l i g a t i o n s  of t h e  United Sta tes ,  These were disbursements ,  t o t a l i n g  

$99,100.37, f o r  educa t ion  and p rov i s ions .  I n  t h e  previous  account ing  

case between these p a r t i e s  i n  t h e  Court of Claims such disbursements  

were he ld  t o  be improper, on t h e  grounds t h a t  t h e s e  expendi tu res  were 

f o r  con t inu ing  o b l i g a t i o n s  of  t h e  United S t a t e s  under t r e a t i e s  n e g o t i a t e d  

between t h e  p a r t i e s ,  and p l a i n t i f f  was he ld  e n t i t l e d  t o  r e c o v e r  t h e  

amounts d i sbursed .  S ioux  11, s u p r a ,  pp. 775, 800-05. W e  t h e r e f o r e  

conclude that these expendi tu res  were improperly made from t r i b a l  funds.  

B. P l a i n t i f f  o b j e c t s  t h a t  t h e  exp lana t ion  given i n  t h e  account ing  

r e p o r t  i n d i c a t e s  t h a t  a f t e r  J u l y  1, 1925, t h e  defendant  made expendi- 

t u r e s  ou t  of t r i b a l  funds f o r  agency, a d m i n i s t r a t i v e  and governmental 

purposes which were o b l i g a t i o n s  of t h e  defendant .  These were expendi- 

t u r e s  t o t a l i n g  $75 ,947 .76 .  ( P l a i n t i f f  a r r i v e d  a t  a f a r  higher t o t a l  by 
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er roneous ly  i n c l u d i n g  expendi tu res  f o r  educat ion i n  t h i s  section as 

w e l l  a s  i n  t h e  previous  s e c t i o n . )  

Admin is t ra t ive  expenses of t h e  United S t a t e s  Indian Agency a r e  n o t  

proper  o b j e c t s  f o r  t h e  expendi ture  of t r i b a l  t r u s t  funds. Sioux 11, 

supra ,  a t  783; Rogue River  Tr ibe  v. United S t a t e s ,  105 C t .  C1. 496, 

551, 64 F. Supp. 339, 343-344 (1946); Seminole Nation v. United S t a t e s .  

102 C t .  C 1 .  565,  624, 626 ,  c e r t .  denied,  326 U.S. 719 (1945). Sioux 11 -- 
lists some of t h e  i tems i n  t h i s  ca tegory as pay of miscel laneous  agency 

employees, agency b u i l d i n g s  and r e p a i r s ,  b u i l d i n g  m a t e r i a l s ,  i n c i d e n t a l  

agency expenses,  automobiles,  purchase,  r e p a i r  and maintenance, motor 

t r u c k s ,  pay of agen t  and among o t h e r  c a t e g o r i e s ,  t h e  s a l a r i e s  of several 

c l a s s e s  of employees. Sioux 11, 782-783, 800, 802, 

The expendi tu res  h e r e i n  l i s t e d  i n  this except ion,  i n c l u d i n g  agency 

b u i l d i n g s ,  a d m i n i s t r a t i o n ,  automobiles and pay of employees of t h e  

agency, a r e  i n  t h e  same c a t e g o r i e s  as those  l i s t e d  i n  Sioux I1 o r  o t h e r  

cases  c i t e d  above. Defendant w i l l  have an  oppor tun i ty  a t  t r i a l  t o  prove 

by s a t i s f a c t o r y  evidence what p o r t i o n s  of these  expendi tures  were proper ly  

chargeable  a g a i n s t  Indian funds. See discuss ion  of except ions  11 and 12,  

above. 

C. P l a i n t i f f  o b j e c t s  that defendant inc ludes  $19,883.00 for 

"un iden t i f  l e d  items." I n  Blackfee t ,  supra ,  a t  page 117, t h e  Commission 

d i sa l lowed  a s i m i l a r  expendi tu re  f o r  u n i d e n t i f i e d  i tems.  W e  t h e r e f o r e  

conclude t h a t  t h e s e  expendi tu res  were improperly made from t r i b a l  funds .  
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D. P l a i n t i f f  o b j e c t s  t h a t  t h e  e x p l a n a t i o n  i n  t h e  a c c o u n t i n g  

r e p o r t  is inadequa te  as t o  some e i g h t e e n  c a t e g o r i e s  of e x p e n d i t u r e s  

having a t o t a l  sum of $131,498.10, as l i s t e d  i n  S ta t emen t  i l l3 of t h e  

GAO r e p o r t  a t  pages 150-151. P l a i n t i f f  s t a t e s  t h a t  the captions d o  

not  c l a r i f y  whether the  e x p e n d i t u r e s  were  c h a r g e a b l e  against trust 

funds o r  whether  the funds  were  expended f o r  governmental  purposes  

as o b l i g a t i o n s  o f  t h e  de fendan t  under a n o t h e r  a c t ,  o r ,  f o r  t h e  b e n e f i t  

of  ind iv idua l  I n d i a n s ,  o r  f o r  other purposes ,  n o t  c h a r g e a b l e  a g a i n s t  

t r i b a l  funds.  

The i tems toward which t h e  p l a i n t i f f  d i r e c t e d  i t s  motion f o r  

r u l i n g s  on cer ta in  issues of l a w  conce rn ing  t h e  amended e x c e p t i o n s  are 

s h w n  i n  t h e  f o l l w i n g  l ist  of c a t e g o r i e s  of expend i tu res .  (Statement 

#13, G.A. 0.  report ,  pages 150-151.) 

A d v e r t i s i n g  
A g r i c u l t u r a l  aid: 
a. C l e a r i n g ,  b r e a k i n g ,  and f e n c i n g  l and  
b .  Pay o f  farm l a b o r e r s  
c. P l a n t i n g  and h a r v e s t i n g  crops 
d. Seeds ,  f r u i t  t r e e s ,  and fertilizer 
e. Wells and well equipment 
Agri c u l  t u r d  implements and equipment 
C l o t h i n g  
Expenses of I n d i a n  d e l e g a t i o n s  
Expensss of I n d i a n  f a i r s  
Fuel  and l i ~ h t  
Funera l  expenses 
Hardware, glass, o i l s  and p a i n t s  
Household equipment and s u p p l i e s  
Lives tock : 
a.  Feed and c a r e  of 
b .  Purchase of 
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16. Medical a t t e n t i o n :  
a.  Drugs 
b .  E r e c t i o n  and r e p a i r s  of h o s p i t a l  
c. Fuel and l i g h t  
d. H o s p i t a l  c a r e  
e. H o s p i t a l  equipment 
f .  Pay and expenses of physic ians  
g. Pay of miscel laneous  h o s p i t a l  

employees 
h. Pay of nurses  

17. M i l l s  and shops:  
a .  E r e c t i o n ,  r e p a i r s ,  and s u p p l i e s  

of b lacksmith  shops 
b  . E r e c t i o n ,  r e p a i r s ,  and s u p p l i e s  

of  c a r p e n t e r  shops 
c. Pay of b lacksmi ths  

23. Pay of a t t o r n e y s  
36. P r e s e n t s  t o  Ind ians  
39. Roads and b r i d g e s  
40. Surveying and a l l o t t i n g  
41. Transpor ta t ion  of Indian s u p p l i e s  

Tot a1 : 

The above funds were expended under t h e  Act of May 29, 1908, 35 

S t a t .  460, as amended by t h e  a c t  of February 17,  1910, 36 S t a t .  196, 

and pursuant  t o  t h e  act  of February 14,  1913, 37 S t a t .  675. S e c t i o n  6 

of the 1908 a c t  provided t h a t  t h e  funds der ived from t h e  s a l e  of t h e  

Standing Rock Reservat ion lands  "be expended f o r  t h e  Indians  ' b e n e f i t  

under t h e  d i r e c t i o n  of t h e  Secre ta ry  of the I n t e r i o r . "  S e c t i o n  6 of 

t h e  1913 a c t  provided t h a t  t h e  proceeds of t h e  s a l e s  of r e s e r v a t i o n  

l ands  ". . . s h a l l  b e  a t  a l l  times s u b j e c t  t o  a p p r o p r i a t i o n  by Congress 

f o r  t h e i r  educa t ion ,  suppor t  and c i v i l i z a t i o n . "  

A l l  of t h e  i t e m  l i s t e d  are s u b j e c t  t o  i n t e r p r e t a t i o n  a s  f a l l i n g  

w i t h i n  t h e  l i t e r a l  meaning of t h e  terms "for t h e  Indians ' b e n e f i t "  o r  

"for  t h e i r  educa t ion ,  suppor t  and c i v i l i z a t i o n .  " Hwever ,  these may 

b e  disa l lowed i f  a t  t r i a l  defendant  is not a b l e  t o  show a reasonab le  
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connection between these items and the aforesaid authorized purposes 

of spending. 

For example, item 23 on the above list shows $5,140.98 spent for 

"pay of attorneys ." Such expenditures might or might not have been for 
authorized purposes, Defendant will have an opportunity to show at 

trial that it was for authorized purposes; if it is unable to make 

such a showing, the item may be disallowed. 

We therefore can proceed to trial as to exception No. 20. See 

Blackfeet, supra. at 85, 111. 

Exception No. 21 

Plaintiff's twenty-first exception concerns defendant's alleged failure 

to furnish adequate information and defendant's alleged expenditures 

contrary to law and trustee-f iduciary standards. A portion of plaintiff's 

exception concerns alleged inadequacies in the report and in effect simply 

r e p a t s  the twelfth exception and that part of the twentieth exception 

discussed as part 'ID" above. We have already determined hereinabove that 

the case may proceed to trial as to plaintiff's twelfth exception and 

part "D" of the twentieth exception. 

In addition, plaintiff maintains that defendant's accounting report 

does not confirm distribution and delivery of various listed items to 

the Indians, despite laws and regulations calling for such records. 

Plaintiff's demand for proof of distribution and delivery is well taken. 

Accordingly, defendant will be ordered to make the appropriate records 

available for inspection by plaintiff. Blackfeet and Cros Venfre Tribes v. 

United States, Dockets 2 7 9 4  and 250-A, 34 Ind. C1. C o m b  122, 151-52 (1974). 
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P l a i n t i f f  a l s o  main ta ins  t h a t  t h e  records  do n o t  i n d i c a t e  whether 

i tems were d i s t r i b u t e d  t o  Ind ians  i n  payment f o r  l a b o r  performed by 

t h e  Ind ians .  Regulat ions  i n  e f f e c t  a t  t h e  time provided t h a t  Ind ians  

could be recompensed f o r  t h e i r  l a b o r  i n  such a fashion.  W e  po in ted  

out  i n  Blackfeet  t h a t  such informat ion can be ob ta ined ,  wi thout  o r d e r  

of  t h e  Commission, under Rule 14,  etx. of our  Rules of P r a c t i c e  

(25 C . F . R .  503.14 (1968)). d. 95. 

P l a i n t i f f  main ta ins  i n  a d d i t i o n  t h a t  t h e  r e p o r t  f a i l s  t o  i n d i c a t e  

t h e  e x i s t e n c e  of any cash r e t u r n s  and c r e d i t s  a r i s i n g  from s a l e  of  

goods t o  f e d e r a l  o r  c o n t r a c t  employees, o r  refunds  o r  c r e d i t s  because 

of d e f e c t i v e  goods, f a i l u r e  t o  d e l i v e r ,  s p o i l a g e ,  o r  o t h e r  reasons .  

This  r e q u e s t  is  denied.  B lackfee t ,  supra ,  pages 68, 84 f f .  

F i n a l l y ,  p l a i n t i f f  r e q u e s t s  an  account ing of c e r t a i n  p roper ty  

purchased by defendant  w i t h  p l a i n t i f f ' s  t r u s t  money, s p e c i f i c a l l y ,  

agency b u i l d i n g s ,  automobiles and v e h i c l e s ,  shops f o r  c a r p e n t e r s  and 

blacksmiths ,  and school  b u i l d i n g s .  As t o  those  i tems,  we w i l l  fo l low 

Blackfee t ,  wherein we r u l e d  t h a t  defendant must f u r n i s h  a n  account ing 

a s  t o  b u i l d i n g s ,  Id. 81, and s p e c i f i e d  t h e  requirements of an account ing 

as t o  movable p roper ty ,  Id. 83. 

Future  Proceedings 

Exceptions 11, 12  and 20, as we have i n d i c a t e d  i n  our  fo rego ing  

d i s c u s s i o n s ,  d e a l  wi th  t h e  ques t ion  of whether c e r t a i n  disbursements 

made by defendant  were i n  f a c t  made "for the b e n e f i t  o f"  p l a i n t i f f ,  

We have determined above t h a t  w e  can proceed t o  t r i a l  a s  t o  t h e s e  



except ions .  Exceptions 10, 1 7  and 18 are a l s o  ready for t r i a l .  In the 

i n t e r e s t s  of  moving t h i s  case  a long,  we w i l l  s chedu le  a t r i a l  as t o  

t h e s e  except ions .  

In some of the  remaining excep t ions  b e f o r e  us, defendant  has  

conceded an o b l i g a t i o n  t o  f u r n i s h  d a t a  i n  a d d i t i o n  t o  t h a t  i n  t h e  

account ing r e p o r t s .  I n  s e v e r a l  o t h e r  excep t ions  w e  have determined 

defendant has  an o b l i g a t i o n  t o  f u r n i s h  a d d i t i o n a l  d a t a .  P l a i n t i f f  

r e q u e s t s  u s  t o  f u r n i s h  a d a t e  c e r t a i n  f o r  t h e  p r o v i s i o n  of such 

informat ion.  

The Commission is under c o n g r e s s i o n a l  mandate to complete t h e s e  

cases w i t h i n  a time c e r t a i n ,  There fore ,  i t  is a p p r o p r i a t e  t h a t  the 

p a r t i e s  also work w i t h i n  f i x e d  t ime l i m i t s .  

As to exceptions 2, 3 and 5, i t  appears  t o  t h e  Commission, on t h e  

b a s i s  of our  examination of t h e  GAO Report ,  t h a t  r e l a t i v e l y  small sums 

a r e  involved.  I t  i s  c l e a r ,  n o n e t h e l e s s ,  t h a t  t h e s e  excep t ions  cannot 

be reso lved  wi thout  f u r t h e r  account ing.  We sugges t  t h a t  p l a i n t i f f s  

c a r e f u l l y  e v a l u a t e  whether,  o r  t o  what e x t e n t ,  they a r e  r e a l l y  worth 

urging.  De ta i l ed  data such as  would be r e q u i r e d  by l i t e r a l  implementa- 

t i o n  of p l a i n t i f f ' s  demands f o r  supplemental  account ing does n o t  appear  

warranted,  and i n  our  view would n o t  be t o  the  b e n e f i t  of  e i t h e r  p a r t y .  

We w i l l  o r d e r  t h e  p a r t i e s  t o  a t t e n d  a conference b e f o r e  Commissioner 

Vance and M r .  Gal lagher  of  the Conunission s t a f f  t o  d i s c u s s  what f u r t h e r  

informat ion should be supp l ied  by defendant and in what form. We 
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sugges t  t h a t  the p a r t i e s  cons ider  t h e  use  of d a t a  c o l l e c t e d  from s e l e c t e d  

r e p r e s e n t a t i v e  sample pe r iods .  For example, supplemental  d a t a  for every  

f i f t h  y e a r  would appear  t o  provide a n  adequate sample on which t o  base  

a reasonab le  e s t i m a t e  of p o s s i b l e  damages, i f  any, wi th  regard t o  t h e  

excep t ions  under c o n s i d e r a t i o n .  

A s  t o  excep t ions  16,  19,  and 21, i n  which we have determined t h a t  

defendant  is r e q u i r e d  t o  f u r n i s h  a d d i t i o n a l  informat ion,  defendant w i l l  

be o rdered  t o  f u r n i s h  s a i d  informat ion w i t h i n  60 days.  

P l a i n t i f f  w i l l  have 60 days w i t h i n  which t o  respond t o  de fendan t ' s  

f i l i n g .  The n a t u r e  of those  except ions  is  such t h a t  when t h e  d a t a  is 

submit ted,  and a f t e r  p l a i n t i f f  has  made i t s  amended except ions  t h e r e t o ,  

i f  any, i t  is p o s s i b l e  that they may be disposed of on motion wi thout  

t h e  n e c e s s i t y  f o r  f u r t h e r  t r i a l .  

I f  defendant  h a s  n a s u p p l i e d  t h e  a d d i t i o n a l  d a t a  c a l l e d  f o r  w l t h i n  

t h e  p r e s c r i b e d  per iod ,  t h e  Conxnission w i l l  r eques t  p l a i n t i f f  t o  submit 

a c la im f o r  damages based on e x i s t i n g  evidence.  If p l a i n t i f f ,  a f t e r  

r e c e i p t  of de fendan t ' s  a d d i t i o n a l  d a t a ,  has n o t  f i l e d  amended excep t ions  

t h e r e t o  w i t h i n  60 days ,  we w i l l  e n t e r t a i n  a motion f o r  d i s m i s s a l  a s  t o  

t h e  r e l e v a n t  excep t ions  . 

We concur: CJqbd~.  Vance, Commissioner 

M a r g a r e g ~ .  P i e r c e ,  Commissioner 
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Kuykendall, Chairman, and Yarborough, Commissioner, concurring: 

We concur,  s i n c e  we are now bound by t h e  a u t h o r i t y  of Te-Moak Bands 

of Western Shoshone I n d i a n s  v. United S t a t e s ,  Dockets 326-A, e t  al., 

31 Ind. C1. Com. 427 (1973). i n  which we d i s s e n t e d  from the views of 

t h e  m a j o r i t y  of t he  Commission concerning t h e  p roper  measure of damages 

for defendan t ' s  f a i l u r e  t o  make t h e  p l a i n t i f f s '  IMPL funds p roduc t ive .  

We sta ted  t h a t  t h e  proper  measure of such damages is s imple  i n t e r e s t  on 

t h e  unproduct ive  balances which were i n ,  o r  should have been i n ,  t h e s e  

accounts .  Since  t h e  m a j o r i t y  decided o therwise ,  we now are  bound t o  

fo l low t h e  a u t h o r i t y  of Te-Moak, supra ,  i n  t h e  i n s t a n t  c a s e .  
\ 


