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BEFORE THE INDIAN CLAIMS COMMISSION 

GIIA RIVER PIMA-MARICOPA INDIAN ) 
COMMUN ITY , ct a1 . , 1 

1 
Plaintiff, 1 

1 
v. ) Docket No, 236-G 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant, 1 

Decided: Julv 25, 1974 

Appearnnc es : 

Z.  Simpson Cox, Attorney for Plaintiff. 

David M. Marshall, with whom was Assistant 
Attorney General Wallace H. Johnson, Attorneys 
for Defendant. 

OPINION OF THE COMMISSION 

Yarborough ,  Commissiot~er, delivered the opinion of the Commission. 

T h i s  i s  an a c t i o n  brought under Section 2 ,  Clause 2 ,  of the Indian 

Claims Commission Act (25 U.S.C. I 70a(2)). Plaintiff's claim in 

t h i s  case was filed as Docket 236-G on June 12, 1968, pursuant to the 

C o m m i s r i c m ' s  order of November 6 ,  1959, in Docket 236, ordering plaintiff 

to file amended petitions separating the claims of its original petition. 

It has prevfouslv been determined that plaintiff is an identifiable 

group of American Indians residing on the Gila River Reservation in 

Arizona. Docket 228, 24 Ind. C1. Comm. 301 (1970). 

I ' l a i n t i f f  m a i n t a i n s  i n  this s u i t  that defendant wrongfully imposed 

liens on p l a i n t i f f ' s  l a n d  for the construction costs of "certain dams, 
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d i v e r s i o n s ,  c a n a l s ,  power p l a n t s ,  power t r ansmiss ion  f a c i l i t i e s ,  and 

o t h e r  works." P l a i n t i f f  f u r t h e r  a l l e g e d  t h a t  such l i e n s  were e x c e s s i v e .  
* /  - 

It a p p e a r s  t h a t  t h e  amount of such l i e n s  is $1,516,149.95. 

On March 1 8 ,  1971,  p l a i n t i f f  f i l e d  a  motion s e e k i n g  (1)  t h a t  t h e  

Commission e n t e r  summary judgment i n  f a v o r  of p l a i n t i f f  on t h e  ground 

t h a t  t h e r e  is  no genuine  i s s u e  a s  t o  any m a t e r i a l  f a c t  and p l a i n t i f f  

is e n t i t l e d  t o  a  judgment a s  a m a t t e r  of law, o r ,  i n  t h e  a l t e r n a t i v e  

(2) t h a t  t h i s  c l a i m  a b i d e  t h e  d e t e r m i n a t i o n  of Docket 236-E f o r  t h e  

r eason  t h a t  t h e  s o l e  i s s u e  p resen ted  i n  Docket 236-E i s  a lmost  i d e n t i c a l  

t o  t h e  pr imary  i s s u e  i n  Docket 236-G. 

The Commission thereupon o rde red  t h a t  t h e  schcdulcd  t r i a l  on l i a b i l i t y  

in Docket 236-G be removed from t h e  c a l e n d a r  pending e i t h e r  the d e f e n d a n t ' s  

r e sponse  t o  t h e  p l a i n t i f f ' s  mot ion  and t h e  Commission's d e c i s i o n  t h e r e o n ,  

o r  t h e  d e c i s i o n  of t h e  Commission i n  Docket 236-E. 

The Commission i s s u e d  i t s  d e c i s i o n  on l i a b i l i t y  i n  Docket 236-E 

on January  10, 1974,  33 Ind .  C 1 .  Comm. 18.  The d e f e n d a n t ' s  r e s p o n s e  

t o  p l a i n t i f f ' s  motion was f i l e d  on February 12 ,  1974,  making t h e  t ime 

r i p e  f o r  a Commission d e c i s i o n  on p l a i n t i f f ' s  motion. Defendant  a r g u e s  

i n  i ts  response  t h a t  p l a i n t i f f  does  n o t  s t a t e  a c l a im upon which r e l i e f  

can be  g r a n t e d .  

* P l a i n t i f f  i nc luded  w i t h  i ts  motion f i l e d  on March 1 8 ,  1971,  a copy of - 
a  le t ter  d a t e d  March 1 2 ,  1971,  from M r .  Kendal l  Cumming, S u p e r i n t e n d e n t  
of  t h e  Pima Agency of t h e  Bureau o f  I n d i a n  A f f a i r s ,  t o  M r .  Alexander 
Lewis,  S r . ,  Governor of t h e  G i l a  R ive r  I n d i a n  Community. I n  t h e  l e t t e r  
Mr. Cumming r e p o r t s  t h a t  " c o n s t r u c t i o n  l o a n s  due" d e f e n d a n t ,  "accrued t o  
t h e  San C a r l o s  P r o j e c t ,  I n d i a n  Works," amount t o  $1,516,149.95. Mr. 
Cumming a l s o  repor ted  o t h e r  " re imbursable  balances" due  de fendan t  i n  t h e  
m o u n t  of $1,957,537.88, making a t o t a l  o f  $3,473,687.83. I n  its motion,  
p l a i n t i f f  a s k s  f o r  judgment a g a i n s t  de fendan t  for t h e  f u l l  amount o f  
$3,473,687.83. I t  is  n o t  c l e a r  from t h e  motion why p l a i n t i f f  r e q u e s t s  

judgment f o r  t he  f u l l  sum. 
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The  c o n s t r u c t i o n  l i e n s  which a r e  t h e  s u b j e c t  of t h i s  l i t i g a t i o n  were 

crea ted  by Congress by t h e  Act of June 7 ,  1924,  43 S t a t .  475, referred t o  

as  t h e  San Car los  A c t .  This  ac t  au thor ized  t h e  c o n s t r u c t i o n  of Coolidge 

Dam,at a c o s t  of f i v e  and one-half  m i l l i o n  d o l l a r s ,  and the reby  completed 

t h e  Sari Carlos Irrigation P r o j e c t .  See Docket 236-E, supra, a t  

19 ,  35-39, Sec t ion  1 of t h e  a c t  p rov ides  t h a t  t h e  t o t a l  c o s t  of t he  

p r o j e c t  is t o  be  e q u a l l y  d iv ided  p e r  each a c r e  served among I n d i a n  and 

non-Tntlian l ands .  Section 2 of the  a c t  d e a l s  wi th  the c o n s t r u c t i o n  

charges  assessed a g a i n s t  on ly  t h e  Ind ian  l ands ,  and makes t h e  charges  

rcirnbursable under r u l e s  presc r ibed  by t h e  S e c r e t a r y  of t h e  I n t e r i o r .  

Sec t ion  2 f u r t h e r  s t a t e s  t h a t  a l i e n  is  c r e a t e d  a g a i n s t  a l l  such l a n d s ,  

w h i c h  m u s t  be r e c i t e d  i n  any p a t e n t s  i s s u e d ,  p r i o r  t o  re imburs ing a l l  

charges  a g a i n s t  t h e  l and .  

Under the  L e a v i t t  Act of J u l y  1, 1932, 47 S t a t .  564,  Congress 

au thor ized  t h e  S e c r e t a r y  of t h e  I n t e r i o r  t o  a d j u s t  and e l i m i n a t e  reimburs- 

a b l e  c h a r g e s , s u b j e c t  t o  c o n g r e s s i o n a l  approval .  Congress f u r t h e r  d e f e r r e d  

t h e  enforcement of c o n s t r u c t i o n  l i e n s  u n t i l  Ind ian  t i t l e  t o  t h e  l a n d s  

subject t o  t h e  l i e n s  was ex t ingu ished .  P l a i n t i f f  does  n o t  c la im 

t h a t  any  of t h e  l ands  s u b j e c t  t o  l i e n s  have as y e t  been s o l d ,  or that the 

c o n s t r u c t i o n  l i e n s  have e v e r  been enforced ,  and defendant  s p e c i f i c a l l y  

denies t h a t  t h e r e  have been any such sales. 

i ' l a i n t i f f ' s  p e t i t i o n  r e q u e s t s  two r e m e d i e s ,  i n  t h e  a l t e r n a t i v e .  

F i r s t  plaintjff a s k s  f o r  d e c l a r a t o r y  r e l i e f .  Rut t h e  Commission has 

never i s s u e d  a d e c l a r a t o r y  judgment, and has  no a u t h o r i t y  t o  do so .  
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The Indian Claims Commission Act, 25 U.S.C. 70, contemplates 

monetary relief only, as is indicated in section 70a, where reference 

is made to the Commission's determination of "the quantum of relief." 

The legislative history of the act nowhere indicates that Congress 

ever contemplated that the Commission should have jurisdiction to 

grant declaratory judgments. United States v .  Kina, 395 U.S. 1 (1969). 

We must therefore deny plaintiff's petition ior such relief in this case. 

In the alternative, plaintiff requests monetary damages in the 

amount of the liens. But clearly, the liens never having been enforced, 

plaintiff has not suffered any such damages. Plaintiff recognizes 

this when it states in its motion (p. 13) that defendant is entitled 

to an offset in the same amount as the lien. Such a decision, however, 

would in effect be nothing more than a declaratory judgment. 

We therefore conclude that this docket must be dismissed for 

failure to state a claim upon which relief can be granted. We will 

issue an order to show cause, to allow plaintiff to respond before 

we issue a final order. 

We will mention in passing certain additional issues raised by 

the parties. Defendant points out that plaintiff's claim is formed to 

include liens on allotted lands. The Commission does not have 

jurisdiction to hear claims of individual Indians. If plaintiff's 

claim were viable, our consideration would be limited to liens on 

tribal lands. Absentee Shawnee Tribe v. United States,lfjS Ct. 
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510 (1963); Creek Freedmen v. United S t a t e s ,  Docket 25, 1 I n d .  C 1 .  

Comm. 156 (1949 ) .  

P l a i n t i f f ' s  motion r e q u e s t e d  t h a t  t h e  d e t e r m i n a t i o n  of t h e  c l a i m  

i n  t h i s  docket  a b i d e  t h e  d e t e r m i n a t i o n  o f  t h e  c l a i m  i n  Docket 236-E, 

a rgu ing  t h a t  the claims i n  t h e  two d o c k e t s  p r e s e n t e d  i d e n t i c a l  i s s u e s .  

We have reviewed t h e  two d o c k e t s ,  and conclude  t h a t  t h e  r e s p e c t i v e  

c l a ims  are d i s t i n g u i s h a b l e  on two grounds .  

In  ou r  d e c i s i o n  i n  Docket 236-E, s u p r a ,  w e  found t h a t  p l a i n t i f f  

has p a i d  f o r  o p e r a t i o n  and maintenance  c h a r g e s  from t r i b a l  f u n d s .  

Hcnce p l a i n t i f f  has s u f f e r e d  r e a l  damages i n  Docket 236-E, i n  c o n t r a s t  

t o  t h e  i n s t a n t  c a s e ,  where d e f e n d a n t  h a s  no t  sough t  t o  c o l l e c t  con- 

s t r u c t i o n  l i c n s  a g a i n s t  p l a i n t i f f ' s  l a n d s .  I n  a d d i t i o n ,  i n  t h e  i n s t a n t  

d o c k ~ t -  tlle c o n s t r a c t i o n  l i e n s  have been  c r e a t e d  by Congress p u r s u a n t  

t o  t h c  Snn C a r l o s  A c t ,  s u p r a ,  w h i l e  i n  Docket 236-E w e  concluded t h a t  

Congrpss, i n  e n a c t i n g  t h e  San C a r l o s  Ac t ,  d i d  n o t  a u t h o r i z e  t h e  

i m p o s i t i o n  of o p e r a t i o n  and maintenance  c h a r g e s  of t h e  San C a r l o s  

p r o j e c t  on p l a i n t i f f .  33 I n d .  C 1 .  Comm. a t  28. 

F i n a l l y ,  w e  o b s e r v e  t h a t  under t h e  L e v i t t  Act of  J u l y  1, 1932,  

supra ,  c o n s t r u c t i o n  l i e n s  such  as a r e  under  c o n s i d e r a t i o n  h e r e i n  a r e  

n o t  t o  be c o l l e c t e d  u n t i l  I n d i a n  t i t l e  t o  encumbered l a n d s  is e x t i n g u i s h e d .  

Rut t h e  I n d i a n  Reorgan iza t ion  Act of 1934,  25 U.S.C.A. 461 gt- seq., 

s t o p p e d  virtuallv a l l  a l i e n a t i o n  of I n d i a n  l a n d s  u n l e s s  f u r t h e r  Con- 

gressicmal a c t i o n  were t o  b e  t a k e n .  I f  t h e  i m p o s i t i o n  of t h e  l i e n s  

by t h e  1924 A c t  of Congress were  wrongfu l ,  a n o t h e r  A c t  o f  Congress  
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would be necessary to do the plaintiff damage. Our determination that 

plaintiff's claim is  one upon which we cannot grant relief does not 

mean that it is without possible remedy if title to plaintiff's lands 

were somehow to be extinguished: If defendant were then to assert  

its liens, p l a i n t i f f  would still have adequate opportunity at that 

time to seek legal redress. 

We concur: 
n 

John T . i a n c e  , Commissioner 

~ a r g a r e t  fi pierce ,  Commissioner 


