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BEFORE THE INDIAN CLAIMS COMMISSION 

THE NISQUALLY TRIBE OF INDIANS, ) 

1 
P l a i n t i f f ,  1 

1 
V. ) Ilocket No. 197 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant. 1 

Decided: J u l v  31, 1974  

Appearances: 

F reder ick  W. Pos t ,  Attorney f o r  
P l a i n t  i f f  . 

Bernard M. S i s son ,  wi th  whom w a s  
A s s i s t a n t  Attorney General Wallace 
H. Johnson, Attorneys f o r  Defendant. 

OPINION OF TIE C0FIMISSIC)N 

Kuykendall,  Chairman, d e l i v e r e d  t h e  opinion of the Commission. 

In  t h i s  phase of Docket 197 t h e  Commission is  faced w i t h  d e f e n d a n t ' s  

c l a im t h a t  c e r t a i n  monies which i t  expended g r a t u i t o u s l y  on beha l f  o f  

p l a i n t i f f  should  be  s e t  o f f  a g a i n s t  an i n t e r l o c u t o r y  sward t o  p l a i n t i f f  

i n  t h e  amount of $81,106.08. See 29 Ind. C 1 .  C m .  432, 470 (1973). 

Defendant r e q u e s t s  t h a t  t h e  award be reduced by g r a t u i t i e s  t o t a l i n g  

$11,215.22. A h e a r i n g  on de fendan t ' s  claim was h e l d  b e f o r e  t h e  

Commission on August 7,  1973. 

In  suppor t  o f  its c l a i m  defendant submit ted  p o r t i o n s  of a 1960 

account ing r e p o r t  prepared by the General  Accounting Of f i ce  and 

a series of  r e p r e s e n t a t i v e  vouchers (Def. Exs. 0-1 through 0-28, 0-30 

through 0-34). In  a d d i t i o n ,  M r .  C u r t i s  R. Ful ton t e s t i f i e d  a t  the  
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hear ing  as  an expert  fo r  defendant .  

The g r a t u i t o u s  o f f s e t s  which defendant c la ims  c o n s i s t  of expendi- 

tu res  i n  v a r i o u s  c a t e g o r i e s  made on beha l f  of t r i b e s  p a r t y  t o  t h e  

Trea ty  of Medicine Creek, 10  Stat. 1132, o r  a t  t he  r e s e r v a t i o n s  

upon w h i c h  those  t r i b e s  r e s i d e d .  I n  determining t h e  g r a t u i t o u s  

o f f s e t s  chargeable  t o  the  Nisqual ly  Tr ibe  defendant  has appor t ioned  the 

t o t a l  o f f s e t s  among t h e  t r i b e s  on the  same basis t h a t  t h e  Commission 

appor t ioned c o n s i d e r a t i o n  payments under t h e  Medicine Creek Trea ty .  See 
9: / 

29 Ind. C1. Comm. a t  468. -  

P l a i n t i f f  argues t h a t  a l l o c a t i o n  of claimed g r a t u i t i e s  on a p e r c e n t -  

age b a s i s  f a i l s  t o  s a t i s f y  de fendan t ' s  burden of  proving t h a t  t h e  

g r a t u i t i e s  wcrc cxpendcd " f o r  t h e  b e n e f i t  of  t h e  c la imant ,"  as r e q u i r e d  

by Sec t ion  2 of  t h e  Ind ian  C l a i m s  Commission Act .  25 U.S.C. S 708 (1970). 

For reasons  expressed i n  our  op in ion  i n  Squaxin Tribe v. United States, 

Docket 206, 34 Ind .  C 1 .  Comm. 311, 313 , a l s o  decided today,  w e  

reject p l a i n t i f f ' s  argument and adopt de fendan t ' s  method of apportionment* 

Dcfcnclant has  claimed i ts  o f f s e t s  i n  f o u r  proposed f i n d i n g s  o f  f a c t ,  

which correspond t o  f o u r  s e c t i o n s  of t h e  G.A.O. r e p o r t .  The claimed 

o f f s e t s  i n  the f i r s t  proposed f i n d i n g  a r e  based on P a r t  11, S e c t i o n  E ,  

of  thc  r e p o r t ,  which purpor t s  t o  be disbursements  for t h e  p a r t i e s  t o  

t h e  Medicine Creek Trea ty  under o t h e r  than t r e a t y  a p p r o p r i a t i o n s .  These 

o f f s e t s  claimed by defendant  a r e  t h e  fol lowing:  

*/  The Commission determined t h a t  t h e  Nisqua l ly  Tr ibe ,  w i t h  a population - 
f  184, c o n s t i t u t e d  40.89% of the Indians p a r t i c i p a t i n g  i n  the Medicine 

Crcck Trea ty ,  
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T o t a l  Percent c 3 ~ e  Nisqually Share 
A g r i c u l t u r a l  Aid $ 198.45 ,4089 $ 81.15 
L i v e s t o c k ,  Feed & C a r e  o f  1 ,016 .80  .4089 4 1 5 . 7 7  
Livestock,  p u r c h a s e  of 648.72 .4089 265.26 
Pay of I n t e r p r e t e r s  4 ,911.10 .4089 2 ,008 .15  
P r o v i s i o n s  657.65 .4089 268 .91  

T o t a l s  $7,432.72 $3,039.24 

I n  i t s  second  proposed  f i n d i n g  d e f e n d a n t  c l a ims  o f f s e t s  based on 

P a r t  111, S e c t i o n  I$ of t h e  G.A.O. r epo r t .  These p u r p o r t  t o  b e  d i s -  

b u r s e m e n t s  f o r  t he  b e n e f i t  o f  t h e  r e s e r v a t i o n s  on which t h e  p a r t i e s  t o  

t h e  T r e a t y  of Med ic ine  Creek  r e s i d e .  These  o f f s e t s  claimed bv defendant 

are  t h e  f o l l o w i n g :  

C l o t h i n g  
T o t a l  
_C__ 

$6,511 .98  
Percen tagc Nisqually Share 

.4089 $2,662.75 
~ o u s e h o l d  Equipment  & 2,961.58 .4089 1 ,210 .99  

s u p p l i e s  
Hun t ing  & F i s h i n g  equipment  1 ,204 .50  .4089 492 .52  
L i v e s t o c k ,  Feed 6 c a r e  o f  273.87 .4089 111.99 
P r o v i s i o n s  1 ,176 .59  482 .11  

Tota l s  $12,128.52 $4 ,959 .36  

I n  f i n d i n g s  of f a c t  34 t h rough  4 1  t h e  Commission h a s  considered 

t h e  c l a i m e d  o f f s e t s  i n  t h e s e  two proposed  f i n d i n g s  on n c a t e g o r y  by 

c a t e g o r y  b a s i s .  We have found  t h a t  the  e x p e n d i t u r e s  t o t a l i n g  $81.15 

for a g r i c u l t u r a l  a i d  were  of t o o  small a n  amount t o  suppor t  t h e  inference 

t h a t  they c o n s t i t u t e d  a t r i b a l  b ene f i t .  We d i s a l l o w  t h e s e  e x p e n d i t u r e s .  

W e  are a l l o w i n g  $150.20 o f  t h e  $527.76 claimed by d e f e n d a n t  f o r  

feed and care of l i v e s t o c k .  T h i s  e x p e n d i t u r e  i n  1868  was of  t r i b a l  
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b e n e f i t ,  The G.A.O. r e p o r t  indicates t h a t  $89.96 s p e n t  in this  ca tegory  

i n  1858 was d i sbursed  from t h e  a p p r o p r i a t i o n   emov oval and Subsistence 

of Ind ians  i n  Washington T e r r i t o r y . "  As defendant  h a s  n o t  submi t t ed  

any evidence t o  t h e  c o n t r a r y ,  w e  must assume t h a t  t h e s e  disbursements  

were, a t  l e a s t  i n  p a r t ,  f o r  purposes of removal. The Ind ian  Claims Commis- 

s i o n  Act s p e c i f i c a l l y  s t a t e s  t h a t  "monies s p e n t  f o r  t h e  removal of the 

t I claimant from one p l a c e  t o  ano ther  . . . are n o t  p roper  o f f s e t s .  25  

U.S.C.  §70a, See Suquamish Tr ibe  o f  Ind ians  v. United S t a t e s ,  Docket - 
132, 24 Tnd. C1. Comm. 34, 41 (1970). This  expendi tu re  is d i sa l lowed .  

?he remaining expendi tu res  i n  t h i s  ca tegory  a r e  o f  t o o  small an amount 

t o  permit  t h e  i n f e r e n c e  t h a t  they c o n s t i t u t e d  t r i b a l  b e n e f i t s .  They are 

disa l lowed .  

The s u p p o r t i n g  documents f o r  d e f e n d a n t ' s  c la im of $265.26 f o r  the 

purchase  of  l i v e s t o c k  i n d i c a t e  t h a t  t h i s  amount c o n s t i t u t e d  a  t r i b a l  

b e n e f i t  t o  p l a i n t i f f .  It  is allowed. 

Defendant has claimed a t o t a l  of $2,008.15 f o r  t h e  pay of i n t e r -  

p r e t e r s .  The s e r v i c e s  of i n t e r p r e t e r s ,  however, were g e n e r a l l y  as 

b e n e f i c i a l  t o  defendant  as t o  p l a i n t i f f .  We d i s a l l o w  t h e s e  expendi tu res .  

We a r e  d i s a l l o w i n g  the e n t i r e  $750.02 claimed by defendant  f o r  

p rov i s ions .  The G.A.O. report i n d i c a t e s  t h a t  t h e  bu lk  of the money 

s p e n t  on p r o v i s i o n s  i n  1859 was disbursed  from t h e  a p p r o p r i a t i o n  

"Removal and Subs i s tence  of Indians i n  Washington ~ e r r i t o r y  ." This 

must be  d i sa l lowed .  See, Suquamish T r i b e ,  supra .  The remaining 

expendi tu res  i n  this ca tegory  are denied because the disbursements  are t o o  

small t o  permitthe i n f e r e n c e  t h a t  a t r i b a l  benef i t  was confe r red ,  o r  because 

t h e  record i n d i c a t e s  that t r i b e s  other than the p a r t i e s  t o  the Medicine 
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Creek Treaty received p r o v i s i o n s .  

De fendan t  claims $2,662.75 as a n  o f f s e t  f o r  t h e  p u r c h a s e  of c l o t h i n g ,  

and $1 ,210 .99  f o r  t h e  p u r c h a s e  of househo ld  equipment  and supplies. 

The  s u p p o r t i n g  documents  i n d i c a t e  t h a t  e x p e n d i t u r e s  of $1,598.89 f o r  

c l o t h i n g  and  $1 ,112 .21  f o r  househo ld  equipment  and s u p p l i e s  during 

f i s c a l  y e a r  1859 w e r e  d i s b u r s e d  f rom t h e  a p p r o p r i a t i o n  "Removal and 

S u b s i s t e n c e  o f  I n d i a n s  i n  Washington T e r r i t o r y e V t  Thesc a r e  d i s a l l o w e d .  

See Suquamish T r i b e ,  s u p r a .  The r ema in ing  $677.55 d i s b u r s e d  f o r  c l o t h i n g  - 
i n  1859  c o n s t i t u t e d  a  t r i b a l  b e n e f i t .  We a l l o w  i t .  T h e  r e m a i n i n g  

amounts  c l a i m e d  i n  each c a t e g o r y  are t o o  small t o  permit t h e  i n f e r c n c c  

t h a t  t h e y  c o n s t i t u t e d  a  t r i b a l  b e n e f i t .  They a r e  t h e r e f o r e  d i s a l l o w e d .  

De fendan t  h a s  c l a imed  o f f s e t s  f o r  h u n t i n g  and f i s h i n g  equipment 

i n  t h e  amount of $492.52.  The G.A.O.  r e p o r t  i n d i c a t e s  t h a t  o n l y  $13.50 

w a s  expended f o r  h u n t i n g  and f i s h i n g  equipment  fo r  a l l  t h e  p a r t i e s  t o  

t h e  Med ic ine  Creek  T r e a t y .  T h e r e f o r e  the o f f s e t  c l a imed  i n  t h i s  

c a t e g o r y  is  d e n i e d ,  

I n  i t s  t h i r d  a n d  f o u r t F  proposed f i ~ d i n g s ,  bnscd on P a r t  111, 

Section Z and Part 111, Section AC, of t h e  G . A . O .  r e p o r t ,  d e f e n d a n t  

c l a i m s  $ 3 , 0 4 4 . 6 6  as a n  o f f s e t .  Defendant  a s s e r t s  t h a t  t h i s  amount 

r e p r e s e n t s  t h e  N i s q u a l l y  p r o p o r t i o n a t e  s h a r e  of e x p e n s e s  i n c u r r e d  f o r  

t h e  care a n d  sa le  of t i m b e r  on  r e s e r v a t i o n s  undc r  t h e  j u r i s d i c t i o n  

o f  t h e  T a h o l a  Agency and t h e  Wes te rn  Washington Agency d u r i n g  t h e  

p e r i o d  1922 t h r o u g h  1958.  The s u p p o r t i n g  documents  f o r  t h e s e  e x p e n d l t u r c n  

i n d i c a t e  t h a t  t h e  money was expended fo r  t h e  salaries of fores t  g u a r d s .  

These  employees  we re  p r i m a r i l y  a p a r t  o f  t h e  agency o r  a d m i n i s t r a t i v e  
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service.  We t h e r e f o r e  d i s a l l o w  t h e s e  e x p e n d i t u r e s .  See Mohave I n d i a n s  

v .  United S t a t e s ,  Dockets  283 and 295, 26 I n d ,  C 1 .  Comm. 563, 573 

(1971). 

In i t s  f o u r t h  proposed f i n d i n g ,  based on P a r t  111, S e c t i o n  AC, of 

t h e  G.A.O.  r e p o r t ,  de fendan t  c l a i m s  a n  a d d i t i o n a l  $171.96. T h i s  

represent s  t h e  N i s q u a l l y  p r o p o r t i o n a t e  s h a r e  of monies s p e n t  i n  the 

Western Washington Agency f o r  s o i l  and m o i s t u r e  c o n s e r v a t i o n  d u r i n g  

1953, 1954 a n d  1955. There  a r e  no documents t o  s u p p o r t  t h e s e  c la imed 

expenditures, and  d e f e n d a n t  has  n o t  o t h e r w i s e  d e s c r i b e d  t h e i r  n a t u r e .  

I t  is likely t h a t  d i sbur semen t s  i n  t h i s  c a t e g o r y  were f o r  t h e  s a l a r i e s  

of agency or  a d m i n i s t r a t i v e  employees.  See Mohave I n d i a n s ,  s u p r a .  

Defendant has n o t  s u s t a i n e d  i t s  burden of p rov ing  t h a t  t h e s e  were p r o p e r  

g r a t u i t o u s  e x p e n d i t u r e s .  They are d i s a l l o w e d ,  

In f i n d i n g  44  we have summarized t h e  amounts which a r e  a l lowed 

i n  each of thc  c n t c g o r i e s  i n  which d e f e n d a n t  h a s  c la imed o f f s e t s ,  

The allowable g r a t u i t o u s  offsets t o t a l  $1,093.01. 

T h c  gross  amount of t h e  award t o  p l a i n t i f f  was $81,106.08. The 

d e d u c t i o n  of $1,093.01 from t h i s  sum leaves a  ne t  of $80,013.07, f o r  

wh fch sum a  f i n a l  award w i l l  b e  e n t e r e d  i n  f a v o r  of p l a i n t i f f  . 

WP concur:  U 

Margaret Pierce,   omm missioner 


