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BEFORE THE INDIAN CLAIYS COMMISSION 

THE SQUAXIN TRIBE OF INDIANS, 1 
1 

P l a i n t i f f  , 1 
1 

v. ) Docket No. 206 

1 
THE UNITED STATES OF AMERICA, 1 

) 
Defendant .  1 

Decided:  . Ju ly  31, 1974 

Appearances : 

F r e d e r i c k  W. P o s t ,  A t to rney  f o r  t he  P l a i n t i f f .  

Bernard M. S i s s o n ,  w i t h  whom was A s s i s t a n t  
A t to rney  Genera l  Wallace H .  Johnson,  A t t o r n e y s  
f o r  t h e  Defendant .  

OPINION OF THE COMMISSION 

Kuykendal l ,  Chairman, d e l i v e r e d  t h e  opinion of t h e  Commission. 

T h i s  phase  of Docket 206 d e a l s  w i t h  t h e  issue of what gratuitous 

offsets, i f  any ,  will be  a l lowed under  t h e  lndian Claims Commission A c t  

aga in s t  an i n t e r l o c u t o r y  award t o  t h e  p l a i n t i f f  i n  t h e  amount of $ 7 , 8 4 7 . 4 7 .  

See 29 Ind. C1. Comm. 288, 323 (1972). - 
On Februa ry  12 ,  1973,  d e f e n d a n t  f i l e d  a n  amended answer r e q u e s t -  

ing t h a t  the award be reduced by g r a t u i t i e s  of  $13,856.00. O n  

August 7 ,  1973,  a h e a r i n g  on t h e  m a t t e r  was h e l d  b e f o r e  t h e  Comission 

i n  Seattle, Washington. However, i n  i t s  proposed findings of f a c t  

f i l e d  on  November 26,  1973,  d e f e n d a n t  reduced its claimed o f f s e t s  t o  
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Defendant  in t roduced  i n  suppor t  of i t s  c la im a 1960 account ing  

r e p o r t  prepared by t h e  General Accounting O f f i c e .  It  was supplemented 

by a  s e r i e s  of r e p r e s e n t a t i v e  vouchers (Def. Exs. 0-1 through 0-31, 0-33 

and 0-34). Also, a t  t h e  h e a r i n g  on o f f s e t s ,  M r .  C u r t i s  R. F u l t o n  

testified as an expert for defendan t .  

The g r a t u i t o u s  o f f s e t s  which d e f e n d a n t  c la ims  c o n s i s t  of  e x p e n d i t u r e s  

f o r  a g r i c u l t u r a l  a i d ,  c l o t h i n g ,  household equipment, hunt ing and f i sh -  

ing equipment, l i v e s t o c k ,  pay f o r  i n t e r p r e t e r s ,  p r o v i s i o n s ,  s u b s i s t e n c e  

f o r  i n d i g e n t  Inc!inns, care and sale of t imber ,  and soil and m o i s t u r e  

conserva t ion .  T h e s e  e x p e n d i t u r e s  were made on beha l f  of  t r i b e s  p a r t y  

to t h e  Treaty of Medic ine  Creek,  10 S t a t .  1132, o r  at  t h e  r e s e r v a t i o n s  

on which those  t r i b e s  r e s i d e d .  

I n  d e t e r m i n i n g  t h e  g r a t u i t o u s  o f f s e t s  chargeab le  t o  t h e  

Squaxin T r i b e ,  t h e  d e f e n d a n t  has  appor t ioned  t h e  t o t a l  o f f s e t s  among 

t h e  t r ibes  on the  s,mc bas is  that t h e  Commission appor t ioned  cons idera -  

t i o n  payments undcr t h e  M ~ d i c i n e  Creek  Trea ty .  See 29 Ind. C 1 .  Comm. 
*/ - 

a t  321. 

P l a i n t i f f  has argued t h a t  a l l o c a t i o n  of g r a t u i t i e s  on a p e r c e n t a g e  

b a s i s  is i n v a l i d  s i n c t  i t  fails to e s t a b l i s h  that t h e  Squaxin T r i b e  

a c t u a l l v  received t h e  b e n e f i t  of t h e  g r a t u i t i e s .  Thus, asserts p l a i n -  

t i f f ,  defcxldant h a s  no t  m e t  i t s  burden o f  p rov ing  t h a t  gratuities were 

* I  The Commission determined t h a t  t h e  Squaxin Tribe, w i t h  a p o p u l a t i o n  - 
of  40 ,  c o n s t i t u t e d  8.89 percent of t h e  total Indians participating in 
the Treaty of Medicine Creek. 
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expended " f o r  t h e  b e n e f i t  o f  t h e  c l a i m a n t " ,  a s  r e q u i r e d  h y  S e c t i o n  ? 

of t h e  I n d i a n  C la ims  Commission A c t ,  25 U.S.C.  § 70a (1970). 

W e  do  n o t  a g r e e  w i t h  p l a i n t i f f ' s  a rgument .  This Commission has 

o n  a number of o c c a s i o n s  u t i l i z e d  t h e  method of p r o r a t i o n  i n  determining 

g r a t u i t o u s  e x p e n s e s  when a number of t r i h e s  a r c  involvt3d. E.g.. Peoria  

T r i b e  v .  Un i t ed  S t a t e s ,  Docket 314, 9 I nd .  C1.  Comrn. 2 7 4 ,  281-82 (1961), 

Po t t awa tomie  T r i b e  v .  Un i t ed  S t a t e s ,  Dockets  15-£3 and 111, 3 Tnd. C1. 

Comm. 540, 557-58 ( 1 9 5 5 ) .  I n  Po t t awa tomie ,  supra ,  t h e  Commission 

s t a t e d :  

. . . W h i l e  the r e c o r d  of  s u c h  expenditures d o e s  
n o t  show how much of t h e  a g g r e g a t e  amount was a c t u a l l y  
expended f o r  a p a r t i c u l a r  t r d b e  o r  band, t h e  p r o c c d u r c  
o f  a l l o c a t i n g  a  p r o p o r t i o n a t e  amount o f  t h e  t o t a l  ex- 
p e n d i t u r e s  t o  e a c h  t r i b e  on a p o p u l a t i o n  b a s i s  has t h e  
a p p r o v a l  o f  t h e  Cou r t  o f  Claims and t h i s  Comm3ssion. 

De fendan t  h a s  c l a imed  i t s  offsets i n  f i v e  proposed findings of 

f a c t ,  w h i c h  c o r r e s p o n d  t o  f i v e  s e c t i o n s  of t h e  G . A . 0 .  r e p o r t .  The 

claimed o f f s e t s  i n  its f i r s t  p roposed  f i n d i n g  a re  b a s r d  on  Part 11, 

S e c t i o n  & o f  t h e  G . A . O .  r e p o r t ,  which p u r p o r t  t o  b e  dishurs~mcnts f o r  

the p a r t i e s  t o  t h e  T r e a t y  of  Medic ine  Creek  unde r  o t h e r  than t rea ty  

a p p r o p r i a t i o n s .  These o f f s e t s  c l a imed  by d e f e n d a n t  a r c  t h e  f o l l o w i n g :  

T o t a l  P e r c e n t a g e  Squnxin Sharv 

A g r i c u l t u r a l  Aid:  $ 198.45 .0889 $ 1 7 . 6 5  
L i v e s t o c k ,  Feed & Care  of : 1,016.80 .0889 3 0 .  3 0  
L i v e s t o c k ,  P u r c h a s e  o f :  648.72 ,0889 57.67  
Pay of  I n t e r p r e t e r s :  4 ,911.10 .0889 436.60 
P r o v i s i o n s :  657.65 ,0889 -- 58.47 

Totals : 
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I n  i t s  second proposed  f i n d i n g  de fendan t  clalms o f f s e t s  b a s e d  on 

Par t  111, S e c t i o n  B, of  t h c  G . A . O .  report. These  p u r p o r t  t o  be disbursments  

f o r  t h e  b e n e f i t  of t h e  r e s e r v a t i o n s  on which t h e  p a r t i e s  t o  the Treaty 

of Mcdicine Creck  rcs idc .  T h e s e  o f f s e t s  claimed by t h e  d e f e n d a n t  are 

t h e  Pol  l o w i n g :  

Amount Pcrcentagc Squaxin S h a r e  

I n  f i n r l i r i g s  i t f  f i i c t  3 1  t h r o u g h  38 t h e  Com-iission h a s  cons ide red  

thta claimrtl n f f s t ~ t c ;  i n  thc.sc two vroposed  f i n d i n g s  o n  a ca tegory  by 

c a t r g o r y  b , ~  is . Ide ha\-t found  f l 1 3 t  the c ~ p ~ n d i t u r e s  t o t a l i n g  $17.65 

f o r  a ~ r i c u l t u r n l  a i d  were r.f too small a n  a m o u n t  t o  p e r m i t  t he  i n f e r e n c e  

t h a t  t h q  c c l n s t i t u t t x d  3 t r i h ~ ~ l  b c n e f i t ,  ide d i s a l l o w  t h e s e  e x p e n d i t u r e s .  

Wc art> r l i s n l l t ~ w i n g  d c f ' e n d a n t ' s  c la im of  a t o t a l  of $114.74 f o r  feed 

and c;lrtl of l i v c s r o c k .  T h c  y e a r l y  e x . ~ c n d i t u r e s  a re  g e n e r a l l y  of too 

small a n  , ln~ount  t o  p e r m i t  a n  i n f e r e n c p  of t r i b a l  b e n e f i t .  

Tllc supp~r t  i i ~ ~ :  ~ O C ' U R P ~  t s  for. d e f  cndnnt's claim of $38.34 f o r  the 

p ~ r ~ ~ h , ~ s t .  o f  l i i - t l s t ~ ) c k  i n  1864 i n d i c a t e  t h a t  n t r i b a l  benefit w a s  

c n n f t . r r e d .  ?'$is amount is nllowpd. The  voucher f o r  t h e  expenditure 

of $19.33 t o r  t h e  y u r c h a s e  of l i v e s t o c k  i n  1866 i n d i c a t e s  t h a t  t h e  
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a n i m a l s  pu rchased  were  f o r  an Indian t r i b e  o t h e r  t h a n  t h e  p l a i n t i f f .  

We t h e r e f o r e  d i s a l l o w  t h i s  c l a imed  e x p e n d i t u r e .  

De fendan t  h a s  c l a imed  a t o t a l  of $436.60 f o r  t h e  pay o f  i n t e r p r e t e r s .  

The s e r v i c e s  of i n t e r p r e t e r s ,  however ,  were g e n e r a l l v  a s  b e n e f i c i a l  t o  

t h e  d e f e n d a n t  as t o  t h e  p l a i n t i f f .  We d i s a l l o w  t h e s e  e x p e n d i t u r e s .  

We a r e  d i s a l l o w i n g  t h e  e n t i r e  $163.07 c la imed by d e f e n d a n t  f o r  

p r o v i s i o n s .  The G.A.O. r e p o r t  i n d i c a t e s  t h a t  t h e  b u l k  of money s p e n t  

f o r  p r o v i s i o n s  i n  1859 was d i s h u r s e d  from t h e  a p p r o p r i a t i o n  "Rcmcrval 

and S u b s i s t e n c e  of  I n d i a n s  i n  Washington T e r r i t o r y . "  As d e f e n d a n t  

h a s  n o t  s u b m i t t e d  any  e v i d e n c e  t o  t h e  c o n t r a r y ,  we mus t  assume t h a t  

t h e s e  d i s b u r s e m e n t s  w e r e ,  a t  l e a s t  i n  p a r t ,  f o r  p u r p o s e s  of removal .  

The I n d i a n  C la ims  Commission Act  s p e c i f i c a l l y  s t a t e s ,  t h a t  "monies 

s p e n t  f o r  t h e  removal  of t h e  c l a i m a n t  f rom one  p lace  t o  a n o t h e r .  . ." 
a r e  n o t  p r o p e r  o f f s e t s .  25 U.S.C. 570a. Set Suquamish T r i b e  o f  

I n d i a n s  v.  U n i t e d  S t a t e s ,  24 I n d .  C1. Comm. 34 ,  4 1  (1970). T h e  

r e m a i n i n g  e x p e n d i t u r e s  i n  t h i s  c a t e g o r y  a r e  d e n i e d  b e c a u s e  t h e  d i s -  

b u r s e m e n t s  a r e  t o o  s m a l l  t o  p e r m i t  t h e  i n f e r e n c e  t h a t  a t r i b a l  b e n e f i t  

was c o n f e r r e d ,  o r  b e c a u s e  t h e  r e c o r d  i n d i c a t e s  t h a t  t r i b e s  o t h e r  t h a n  

t h e  p a r t i e s  t o  t h e  Med ic ine  Creek  T r e a t y  r e c e i v e d  p r o v i s i o n s .  

De fendan t  c l a i m s  $578.91 as an offset f o r  t h e  purchase of  c l o t h i n g ,  

and $263.28 f o r  the p u r c h a s e  of household  e q u i p m e n t  and s u p p l i e s .  The 

G.A.O. r e p o r t  i n d i c a t e s  t h a t  e x p e n d i t u r e s  of $374.62 f o r  c l o t h i n g  and 

$241 .81  f o r  househo ld  equipment  and s u p p l i e s  d u r i n g  fiscal y e a r  1859 

were  d i s b u r s e d  f rom t h e  a p p r o p r i a t i o n  "Removal and S u b s i s t e n c e  of 
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Indians i n  Washington T e r r i t o r y . "  These must b e  d i sa l lowed .  See 

Suquamish T r i b e ,  supra .  The remaining $147.31 d i s b u r s e d  for c l o t h i n g  

i n  1859 c o n s t i t u t e d  a t r i b a l  b e n e f i t .  IJc al low it. The remaining 

amounts claimed i n  each c a t e g o r y  are too small on a y e a r l y  b a s i s  t o  

permit  t h e  inferc.nc:c t h a t  they c o ~ r s t i t u t c d  a t r i b a l  b e n e f i t .  They are 

therefore  d i s a l l o w e d .  

The clef endan t  has claimed offsets f o r  h u n t i n g  and f i s h i n g  equip-  

ment in t h e  amount c)f $107.08. The G.A.O. r e p o r t  indicates that 

only $13.50 was expt.sndcd for hunting and fishing equipment f o r  a l l  

of t h e  p a r t i e s  to thC M i d  i c i n c  Creek T r e a t y .  Therefore, all the 

o f f s e t s  c l n i ~ n c d  i n  t h i s  catvgory are  disallowcd. 

Thc dcfcndant, i n  i t s  t h i r d  propcscd finding has claimed o f f s e t s  

for cxpcnditurcs in the ainount of $6,258.05 d i s b u r s e d  d u r i n g  the 

per iod  from J u l y  1 ,  1919, to J u n e  30 ,  1947, under t h e  head ing  

1 8  Indigent  I n d i a n s  - ~~t!)s i : ; tence."  This claim is based on P a r t  111, 

S e c t i o n  W, of  t h c  G . A . O .  r e p o r t .  T h i s  o f f s e t  can be  d i sposed  of 

wi thou t  much d i s c u s s i o n .  S i n c e  i 3 l l  payments were made f o r  the 

b e n e f i t  of i n d i v i d u a l  indigcnt Indians, this item is d i s a l l o w e d  as 

an o f f s e t .  See Seminolt3 Ind ians  v .  Llnitcd Sta tes ,  Dockets 73 and 

151, 24 I n d .  Cl. Comm. 1 ,  6 (1970).  

I n  i t s  four t i1  and f i f t h  proposed f i n d i n g s ,  based on P a r t  111, 

Sect ion  Z ,  and P a r t  111, S ec t i on  AC, of t h e  G.A.O. r e p o r t ,  d e f e n d a n t  

claims $3,911.60 a s  a g r a t u i t o u s  o f f s e t .  Defendant asserts t h a t  

t h i s  amount represents t h e  Squaxin  p r o p o r t i o n a t e  s h a r e  of expenses 



34 Ind. C1. Conan. 311 

i n c u r r e d  for the c a r e  and sale  o f  t i m b e r  on r e s e r v a t i o n s  u n d e r  t h e  

j u r i s d i c t i o n  o f  t h e  T a h o l a  Agency and t h e  Western Washington Agency 

d u r i n g  t h e  p e r i o d  1922 t h r o u g h  1958. The s u p p o r t i n g  documents  

f o r  these e x p e n d i t u r e s  i n d i c a t e  t h a t  t h e  money was expended f o r  t h e  

s a l a r i e s  of f o r e s t  g u a r d s .  These  emplovees were p r i m a r i l y  o part 

of t h e  agencv  o r  a d m i n i s t r a t i v e  s e r v i c e .  We t h e r e f o r e  d i s a l l o w  

t h e s e  e x p e n d i t u r e s .  S e e  Mohave I n d i a n s  v .  l l n i t ed  S t a t ~ s ,  Dockets 

283 and 295, 26 I n d .  C1. Comrn. 563, 573 ( 1 9 7 1 ) .  

I n  i t s  f i f t h  p roposed  f i n d i n g ,  based on P a r t  111, S e c t i o n  AC,  

of t h e  G . A . O .  r e p o r t ,  d e f e n d a n t  claims an  a d d i t i o n a l  $218.87. T h i s  

amount r e p r e s e n t s  t h e  Squaxin p r o p o r t i o n a t e  s h a r c  of monies  spen t  i n  

t h e  Wes t e rn  Washington Agency f o r  s o i l  and m o i s t u r e  c o n s e r v a t i o n  d u r i n g  

1953, 1954 and 1955. T h e r e  a r e  no documents  t o  s u p p o r t  t h e s e  c l a i m e d  

e x p e n d i t u r e s  and d e f e n d a n t  h a s  n o t  o t h e r w i s e  d e s c r i b e d  t h e  n a t u r e  of 

t h e s e  e x p e n d i t u r e s .  I t  is  l i k e l y  t h a t  d i s b u r s e m e n t s  i n  t h i s  

c a t e g o r y  w e r e  f o r  t h e  s a l a r y  o f  agencv  o r  a d m i n i s t r a t i v e  employees. 

See,  -. +have I n d i a n s ,  s u p r a .  Defendant  h a s  n o t  s u s t a i n 4  i t s  - 
bu rden  of p r o v i n g  t h a t  t h e s e  were  p r o p e r  g r a t u i t o u s  e x p e n d i t u r e s .  

They are d i s a l l o w e d .  

I n  f i n d i n g  42 ,  we have  summarized t h e  amounts which a r c  a l l owed  

i n  e a c h  o f  t h e  c a t e g o r i e s  f o r  which t h e  d e f e n d a n t  h a s  c l a imed  c r e d i t .  

The a l l o w a b l e  g r a t u i t o u s  o f f s e t s  t o t a l  $185.65. 
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The gross amount of t h e  award t o  the p l a i n t i f f  was $ 7 , 8 4 7 - 4 7 ,  

From t h i s  sum, t h e  d e d u c t i o n  of o f f s e t s  i n  the  amount of $185.65 

leaves n n e t  sum of $7,661.82, f o r  which amount an order of f i n a l  

judgment will bc  e n t e r e d .  

W i t  concur :  


