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BEFORE THE INDIAN CLAIMS COMMISSION 

THE LUMMI TRIBE OF INDIANS, 1 
1 

P l a i n t i f f ,  ) 

v. 
1 
1 Docket No. 110 
1 

THE UNITED STATES OF AMERICA, 1 
) 

Defendant. ) 

Decided: J u l v  31, 1974  

FINDINS OF FACT ON ATTORNEY'S FEE AMD EXPENSES 

On Ju ly  3, 1972,  Freder ick W. Post ,  a t t o rney  of record f o r  t h e  

Lurnni T r i b e  of  Ind ians ,  p l a i n t i f f  i n  t h i s  docket,  f i l e d  a p e t i t i o n  f o r  

payment of compensation and expenses.  This  p e t i t i o n  con t a in s  a  s t a t e -  

ment of the  l e g a l  s e rv i ce s  performed, and t h e  moneys expended, i n  t h e  

formulat ion and prosecut ion of the p l a i n t i f f s '  c la im i n  t h i s  docket.  

Having considered t h i s  p e t i t i o n ,  t h e  responses of t he  p l a i n t i f f  t r i b e  

and t h e  defendant ,  t h e  c o n t r a c t  of employment under which Freder ick  W. 

Post served t h e  p l a i n t i f f ,  and t h e  e n t i r e  record i n  t h i s  docket ,  t h e  

Commission makes t h e  following f ind ings  of fact. 

1. The Award. 

On October 2 2 ,  1970, t h e  Commission entered f i n a l  judgment i n  this 

docket ,  e n t i t l i n g  p l a i n t i f f  t o  recover  from defendant t h e  sum of $57,000. 

24 Ind. C1. Corn. 2 1 ,  33. Th is  award was aff i rmed by the Court of Claims 

on March 1 7 ,  1972. 197 C t .  C1. 789. 



34 Ind. Cl. Comm. 339 

2.  Attorneys'  Contracts.  

Attorneys'  s e rv i ce s  i n  t h i s  case were performed i n i t i a l l y  under c 

con t r ac t  dated July 20,  1950, i den t i f i ed  as I-1-ind. 42430, between the 

Lummi T r ibe  of Indians  and a t to rneys  Frederick W. Post and Kenneth J. Selandec. 

The con t r ac t  was effective f o r  a period of seven years  beginning November 13, 

1950, the d a t e  of i t s  approval by the  Bureau of Indian A£ f a i r s .  

On September 25, 1950, Kenneth J. Selander assigned h i s  e n t i r e  

i n t e r e s t  in t h e  con t r ac t  t o  Frederick W. Post. This assignment was 

approved by t h e  Bureau of Indian Affa i r s  on Febmary 26, 1951. 

A second c o n t r a c t ,  i d e n t i f i e d  as Symbol 14-20-650 No. 581, was 

ente red  i n t o  between t h e  Lummi Tribe of Indians and Freder ick W e  Post 

on November 12, 1957. This con t rac t  was e f f e c t i v e  f o r  a period of seven 

years  beginning November 13, 1957. An extension of the con t r ac t  f o r  a 

period of two years  beginning November 13, 1964, was approved by t he  

Bureau on March 5,  1965. Another extension for a period of five Years 

beginning November 13, 1966, was approved on August 10, 1967. The 

con t r ac t  expired November 1 2 ,  1971, while appeal of t he  Commission's 

judgment was pending before  t he  Court of Claims. A t  the request  of the  

t r i b e ,  M r .  Post  completed prosecut ion of t he  appeal.  

3. Contractual  Provis ions  f o r  Compensation and Reimbursement 
of Expenses. 

The 1950 con t r ac t  provided t h a t  compensation of t h e  a t t o rneys  was 

t o  be wholly cont ingent  upon p l a i n t i f f ' s  recovery,  and a t  t h e  fixed r a t e  
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t he  at torneys should be reimbursed from any judgment recovered by 

p l a i n t i f f  t h e  expenses of l i t i g a t i o n  incurred by them i n  prosecuting 

the claim. A modif icat ion of t h e  cont rac t ,  r e t roac t ive ly  e f f e c t i v e  

as of November 13, 1950, and providing t h a t  p l a i n t i f f  pay M r .  Post 

$750.00 toward the  cxpenses of l i t i g a t i o n ,  was approved Apri l  13, 1956. 

The second cont rac t  provided t h a t  compensation of M r .  Post was t o  

be wholly contingent upon p l a i n t i f f ' s  recovery, and was not t o  exceed 

101 of the  amount of t h a t  recovery. The cont rac t  provided t h a t  M r .  Post 

should be reimbursed from any judgment recovered by p l a i n t i f f  f o r  t he  expenses 

of l i t i g a t i o n h e  incurred i n  prosecuting the  claim. However, t h e  con t rac t  

also provided t h a t  p l a i n t i f f  advance M r .  Post  an additional $750.00 

toward l i t i g a t i o n  cxpenses. 

4. Requested Fee and Expenses. 

M r .  Pos t ' s  p e t i t i o n  requests  t h e  award of an a t to rney ' s  f e e  i n  t h e  

mount of $5,700, which i s  equivalent  t o  a  f u l l  1V/, of the judgment 

entered by the Commission i n  t h i s  docket. 

Mr. Post a l s o  requests  reimbursement of a t o t a l  of $3,643.20 i n  

l i t i g a t i o n  cxpenses incurred i n  prosecuting p l a i n t i f f ' s  claim. The 

p e t i t i o n  breaks down these expenses a s  follows: 

1 - Balance due on expense voucher approved 

by B. I .A .  on November 5, 1956 $114.16 

2 - Balance due on expense voucher approved 

by B . I . A .  on February 29, 1960. 164.12 
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3 - Mileage expenses of t r i p s  t o  t r i b a l  

meetings . 
4 - Expert wi tness  f ee  of D r .  Wayne 

S u t t l e s .  

5 - Propor t iona te  share  of expenses 

incur red  i n  a t t end ing  t r i a l  i n  

B i l l i n g s ,  Montana, May 10, 1956. 128.00 

6  - Expenses incurred i n  a t t end ing  

hear ing  i n  Washington, D.  C. 

September 24, 1951. 

7  - Expenses incur red  i n  prosecuting 

appeal t o  Court of Claims, Apr i l  22 ,  

1966, t o  November 9, 1968. 868.65 

8 - Expenses incurred i n  prosecut ing 

second appeal t o  Court of Claims, 

J u l y  27, 1971, t o  Feb. 7 ,  1972. 

9 - Expert wi tness  f e e  of D r .  James R. 

Crutchf i e l d .  500.00 

5. Response of t he  Defendant. 

The response,  dated August 31, 1972, of the  Department of J u s t i c e  

t o  M r .  Pos t ' s  p e t i t i o n  advised the Comission t h a t  " [ t l h i s  Department 

takes no p o s i t i o n  with  re fe rence  t o  t he  f ee s  and expenses claimed." 

Enclosed w i t h  t he  response was a l e t t e r  from the  Ass i s t an t  S o l i c i t o r ,  

Divis ion of Indian Affairs, Department of t he  I n t e r i o r ,  and a memorandum 

from the  Acting Commissioner of Indian Af fa i r s .  The Ass i s t an t  S o l i c i t o r  

* M r .  Post  has de l e t ed  h i s  reques t  f o r  reimbursement of mileage expenses 
of $40.00 incur red  i n  t r ave l i ng  t o  Be l l inghm,  Washington, f o r  t h e  purpose 
of v a l i d a t i n g  h i s  contract with t h e  t r i b e .  
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i n d i c a t e d  t h a t  t h e  Department of I n t e r i o r  concurred i n  t h e  views expressed  

i n  t h e  Act ing Commissioner's memorandum. That memorandum i n d i c a t e d  that 

t h e  Bureau had no o b j e c t i o n s  t o  al lowance of t h e  f u l l  $5,700 fee* 

With regard  t o  expenses of l i t i g a t i o n ,  t h e  Bureau had no o b j e c t i o n  

t o  t h e  payment of t h e  ba lances  due under M r .  P o s t ' s  vouchers  of 1956 

and 1960. A s  t o  t h e  remaining expenses ,  t h e  memorandum i n d i c a t e d  t h a t  

Mr. Post  had f a i l e d  t o  p roper ly  document many of h i s  c la ims ,  and t h a t  

some of h i s  claimed t r a v e l  expenses were n o t  a l lowable  under t h e  c o n t r a c t .  

The Bureau i n d i c a t e d  t h a t  i t  had no views on whether t h e  claimed e x p e r t  

w i t n e s s  f e e s  were reasonab le  o r  proper .  

6 ,  Notice t o  and Response of t h e  P l a i n t i f f .  

On J u l y  5,  1 9 7 2 ,  t h e  Cle rk  of t h e  Commission n o t i f i e d  M r .  Samuel 

Cagey, Chairman of t h e  Lummi T r i b e ,  t h a t M r .  Pos t  had f i l e d  h i s  p e t i t i o n .  

By l e t t e r  da ted  J u l y  18, 1972 ,  p l a i n t i f f  responded t o  M r .  p o s t ' s  p e t i t i o n  

as follows: 

We have reviewed M r .  F reder ick  P o s t ' s  p e t i t i o n  f o r  payment 
of h i s  a t t o r n e y s  fees and expenses i n  connect ion w i t h  our  
c la ims c a s e ,  and t h i s  is t o  inform t h e  Commission t h a t  the 
Lummi T r i b e  wishes t o  go on record  as o b j e c t i n g  t o  t h e  
g r a n t i n g  of this p e t i t i o n .  

Our reasons  a r e  t h a t  w e  have been s e r i o u s l y  d i s s a t i s f i e d  
wi th  M r .  p o s t ' s  hand l ing  of t h i s  case, and under t h e  circum- 
s t a n c e s  do n o t  f ee l  t h a t  h i s  c la im for a t t o r n e y s  f e e s  and 
expenses is  jus t i £  i e d .  

We a r e  aware t h a t  M r .  Post  has  been a c t i n g  a s  Claims At to rney  
f o r  a number of  Puget Sound t r i b e s .  As such,  i t  is  o u r  o p i n i o n  
t h a t  he  f a i l e d  t o  p roper ly  c o n s o l i d a t e  t h e  l a n d  c la ims s o  as t o  
e s t a b l i s h  title t o  t h e  t r u e  area occupied by t h e  I n d i a n s  of 
the  Puget Sound reg ion .  

In  fact ,  he boasted t o  u s  t h a t  h e  had managed t o  g e t  by w i t h  
minimum expendi tu re  of money by r e l y i n g  on t h e  government 
w i t n e s s e s  and r e c o r d s ,  I t  seems t o  u s  t h a t  this was a 
s e r i o u s  d e r e l i c t i o n  of d u t i e s  t o  us. By reason  o f  h i s  f a i l u r e  
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t o  properly and aggressively a s se r t  our r igh t s ,  we ended 
up with an award which completely disregarded our true 
t i t l e  t o  the  San Juan Is lands and subs tan t i a l  areas of 
i n t e r i o r  lands. The r e s u l t  i s  a monetary award which is  
more of an i n s u l t  than an award. 

Unfortunately, as a r e s u l t  of the  subs tant ia l  period of 
time which has elapsed and the  f i n a l  and binding decision 
t h a t  has been made, we have not been able t o  secure any 
o ther  a t torney  t o  undertake the  handling of these claims; 
and s o  we have had no a l t e rna t ive  but t o  allow M r .  Post 
t o  continue t o  the  end. Under the circumstances, we 
cannot approve an award of fees  t o  him f o r  services 
which were detr imental  t o  our i n t e r e s t s ;  and w c  object  
t o  any such award. 

~ e r j  t r u l y  yours, 

LUMMI INDIAN BUSINESS COUNCIL 

/ s /  Samuel M. Cagey 

By: Samuel M. Cagey, Chainnan 

7. Hearing. 

On August 7, 1973, a hearing on M r .  Pos t ' s  p e t i t i o n  was held i n  

S e a t t l e ,  Washington. M r .  Post appeared i n  support of h i s  p e t i t i o n .  

M r .  James C;. McKay, Chairman of the  Lwmni Business Council, appeared 

on behalf of t he  Lummi Tribe. 

A t  the hearing M r .  Post described the  l ega l  serv ices  he had 

performed on behalf of t h e  t r ibe .  He a l s o  introduced i n  evidence vouchers 

t o  support some of h i s  claimed expenditures. 

A t  the hearing M r .  MeKay again s ta ted  t h e  t r i b e ' s  d i s s a t i s f a c t i o n  

with M r .  Pos t ' s  performance as at torney,  and i t s  object ion t o  h i s  

receiving any fee. 
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8. Attorney Services.  

The claim i n  t h i s  docket was f o r  add i t iona l  compensation f o r  

p l a i n t i f f ' s  aboriginal t i t l e  lands acquired by the  defendant under t h e  

Point E l l i o t t  Treaty of January 22,  1855, 12 S t a t .  927. P l a i n t i f f ' s  

p e t i t i o n  and defendant 's answer presented l e g a l  and f a c t u a l  i s sues  which 

included t h e  following: 

a. Whether p l a i n t i f f ' s  claim was barred by the  dec is ion  of 

t h e  Court of Claims i n  Duwmish v. United S ta t e s ,  79 C t .  C1. 530 (l934), 

c e r t .  denied, 295 U.S. 755 ( 1 9 3 5 ) ;  - 
b .  Whether p l a i n t i f f  had standing t o  prosecute the claim; 

c.  The na ture  and extent  of p l a i n t i f f ' s  land t i t l e ,  

if any; 

d .  The value of t he  land owned; 

c .  The amount of considerat ion,  i f  any, received by p l a i n t i f f ;  

f .  The allowability of gra tu i tous  o f f s e t s  claimed by defendant. 

The r e s  judica ta  i ssuc  w a s  heard by the  Commission on September 24,  

1951. After b r i e f ing  by t h e  p a r t i e s ,  t h e  Commission, on January 30, 1952, 

decided t h a t  thc 1934 Court of Claims dec is ion  did not ba r  p l a i n t i f f  

from asse r t ing  i t s  claim. 2 Ind. C1. Comm. 1 

The i s sues  of p l a i n t i f f ' s  standing t o  sue and t i t l e  were t r i e d  i n  

June 1952 and August 1955. Both p a r t i e s  f i l e d  proposed f indings  of fact 

and b r ie f s ,  and on October 30, 1957, t he  Commission issued i ts  decis ion  

holding that p l a i n t i f f  had t h e  r i g h t  t o  prosecute i ts  claim, and that 
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it held abo r ig ina l  t i t l e  t o  a c e r t a i n  area of land. 5 Ind. Cl. Coma. 525. 

Defendant moved f o r  rehear ing and amendment of t h e  boundaries of p l a i n t i f f ' s  

t i t l e  area ,  which motion was denied by the Commission on December 19, 1957. 

T r i a l  on the value  of p l a i n t i f f ' s  abor ig ina l  lands was held i n  

August 1959. The Commission issued i t s  value dec is ion  on March 2, 1962. 

10 Ind. C1. Comm. 286. 

This docket was consolidated with dockets involving claims of o the r  

t r i b e s  ar is ing  under t h e  Point E l l i o t t  Treaty f o r  t he  purpose of a l l o c a t i n g  

t h e  t r e a t y  cons idera t ion  among t h e  tribes. On August 13, 1964, t h e  

Commission issued i t s  dec is ion  a l l oca t ing  considerat ion among t h c  p a r t i -  

c ipan t s  t o  t h e  Point E l l i o t t  Treaty. Upper Skagit  Tribe of Indians v. 

United S t a t e s ,  Docket 92,  e t  a l . ,  13 Ind. C1. Corn. 583. 

Defendant then  f i l e d  a  motion f o r  a judgment of dismissal .  On 

February 18, 1966, t he  Commission decided t h a t  t h e  considerat ion  received 

by p l a i n t i f f  f o r  i t s  lands was not unconscionablc, and t h a t  t h e  Point 

E l l i o t t  Treaty d id  not amount t o  a  lack of f a i r  and honorable dea l ings ,  

and accordingly dismissed p l a i n t i f f ' s  pe t i t i on .  

On Apr i l  26, 1966, p l a i n t i f f  f i l e d  i t s  no t i ce  of appeal from t h e  

Coimnission's order. The Court of Claims, on Dccember 15, 1967, reversed 

the  Commission's dec is ions  on va lua t ion  and consc ionabi l i ty  of cons idera t ion ,  

and remanded t h e  case  t o  the  Commission. 181 C t .  C1. 753. On October 18, 

1969, t h e  Commission revalued the  Lumi t r a c t ,  and entered an i n t e r l o c u t o r y  

award i n  favor  of p l a i n t i f f  i n  the amount of $57,000. On October 22, 1970, 
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t h e  Conrmission disal lowed a l l  g r a t u i t o u s  o f f s e t s  claimed by defendant 

and en te red  f i n a l  judgment i n  favor  of p l a i n t i f f .  24 Ind. C1.  Comm. 21. 

The Court of Claims aff i rmed t h i s  award. 197 C t .  C 1 .  780 (1972). 

P l a i n t i f f ' s  a t t o r n e y  prepared and f i l e d  t he  p e t i t i o n  i n  t h i s  docket. 

A t  each s t a g e  of the  l i t i g a t i o n  of t h i s  c la im he presen ted  documentary 

evidence and exper t  testimony, f i l e d  motions,  responses  t o  motions, 

proposed f i nd ings  of f a c t  and b r i e f s ,  and appeared be fo re  t h e  Comis s ion  

on behalf of the  t r i b e .  In  p rosecu t ing  two appeals  t o  t h e  Court of Claims, 

he f i l e d  b r i e f s ,  and argued p l a i n t i f f ' s  cause before  t he  c o u r t .  

9. Conclusion on ~ t t o r n e y b  Fee. 

On t h e  b a s i s  of t h e  e n t i r e  record  i n  t h i s  docket ,  inc lud ing  t h e  

a t t o r n e y ' s  c o n t r a c t ,  and cons ider ing  t h e  r e s p o n s i b i l i t i e s  undertaken, 

t he  d i f f i c u l t  problems of f a c t  and law involved,  t h e  t i m e  and work 

involved i n  the l i t i g a t i o n ,  t he  cont ingent  n a t u r e  of  t h e  compensation, 

t he  award ob ta ined ,  and a l l  app rop r i a t e  f a c t o r s  p e r t i n e n t  t o  t h e  

de te rndna t fon  of a t t o rneys '  fees under t h e  s tandards  e s t a b l i s h e d  by 

t h e  Indian Claims Commission Act, t h e  Commission concludes t h a t  Freder ick  

W. Pos t ,  a t t o rney  f o r  p l a i n t i f f , h a s  rendered va luab le  l e g a l  s e r v i c e s  i n  

prosecut ing h i s  c l i e n t ' s  c la im and u l t ima te ly  ob t a in ing  a judgment. Under 

t h e  terms of h i s  con t r ac t  and s a i d  s t anda rds ,  inc lud ing  those  ob t a in ing  

i n  t h e  prosecut ion of s i m i l a r  c la ims i n  c o u r t s  of 1 3 w ,  M r .  Post  ha s  

earned an a t t o r n e y  fee of $5,700, r ep re sen t i ng  t e n  percen t  of  the award 

t o  t he  p l a i n t i f f .  Payment of t h i s  amount t o  M r .  Post  w i l l  r ep re sen t  

payment i n  f u l l  of h i s  c la im f o r  compensation fo r  l e g a l  s e r v i c e s  rendered 

i n  t h i s  docket. 



10. Denia l  of C e r t a i n  Claimed Expenses. 

Based on i ts  rev iew of t h e  e n t i r e  r e c o r d ,  i n c l u d i n g  t h e  ev idence  

i n t r o d u c e d  a t  the h e a r i n g  August 7 ,  1973, t h e  Commission f i n d s  t h a t  

the f o l l o w i n g  claimed expenses are no t  allowed f o r  t h e  r easons  

i n d i c a t e d  : 

Paragraph 

XI11 

XIV 

Amount 
C l a  imed 

Amount 
Disal lowed Reasons 

$344.19 The c l a im is  n o t  
adequa te ly  suppor t ed  
by documentary ev idence .  

$ 75.00 P e r  diem expenses  n o t  
adequa te ly  suppor t ed  by 
d o c u m e n t a r y  e v i d e n c e ,  
nor i n  confo rmi ty  w i t h  
r equ i remen t s  of Com- 
m i s s i o n ' s  P o l i c y  S t a t e -  
ment 5102. 

$ 25.00 Per diem expenses  n o t  
a d e q u a t e l y  suppor t ed  
by documentary e v i d e n c e ,  
nor  i n  confo rmi ty  w i t h  
r equ i remen t s  o f  Com- 
m i s s i o n ' s  P o l i c y  State- 
ment 5102. 

11. Conclus ion .  

The Commission concludes  that F r e d e r i c k  W.  P o s t  is  e n t i t l e d  t o  
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receive $5,700.00 as an attorney fee, plus $2,299.01 in reimbursement 

of litigation expenses, or a total of $7,999.01. 

L > . L 4 G L &  
J4br(~. Vance, Commissioner 

-- - 

Brantley Blue, Commissioner 


