
BEFORE THE INDIAN CLAIMS COMMISSION 

THE SUQUAMISH TRIBE OF INDMS, ) 
1 

P l a i n t i f f ,  1 

v. 
1 
) Docket No. 132 

THE UNITED STATES OF AMERICA, 
1 
1 
1 

Defendant. 1 

FINDINGS OF FACT ON ATTORNEY'S FEE AND EXPENSB 

On July 3, 1972, Freder ick W. Post,  attorney of  record f o r  the 

Suquamish Tribe of  Indians ,  p l a i n t i f f  i n  t h i s  docket,  f i l e d  a p e t i t i o n  

f o r  payment of compensation and expenses. Th i s  p e t i t i o n  conta ins  a 

s ta tement  of the l e g a l  services performed, and moneys expended, i n  t h e  

formulation and prosecut ion of t he  p l a i n t i f f ' s  claim i n  t h i s  docket. 

Having considered this p e t i t i o n ,  the  responses of t hc  p l a i n t i f f  t r i b e  

and the defendant,  the  con t r ac t  o f  employment under which Frederick 

W. Post  served t he  p l a i n t i f f ,  and the  e n t i r e  record i n  t h i e  docket ,  

t he  Commission makes the following findings of f a c t .  

1. The Award. 

On October 22, 1970, t he  Commission entered f i n a l  judgment i n  t h i s  

docket ,  e n t i t l i n g  p l a i n t i f f  t o  recover from defendant t he  sum of  

$42,170.49. 24 Ind. C1. Comn. 34, 49. This award was aff i rmed by t h e  

Court of Claims on March 17,  1972. 197 C t .  C1.  775. 

2. Attorneys'  Contract.  

Attorneys'  services i n  this case were performed under a c o n t r a c t  

dated October 14, 1949, i d e n t i f i e d  as I - b i n d  42420, between the 
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Suquamish Tribe of Indians and attorneys Frederick W. Post, Kenneth J. 

Selander, Kenneth L. R. Simmons, and Ralph G. Wiggenhorn. The contract 

was effective for a period of five years beginning February 21, 1950, 

the date of its approval by the Bureau of Indian Affairs. 

On October 19, 1949, Ralph G. Wiggenhorn assigned his entire interest 

in the contract to Kenneth Simmons, This assignment was approved by the 

Bureau of Indian Affairs on February 21, 1950. On September 25, 1950, 

Kenneth J .  Selander assigned his entire interest in the contract to 

Frederick W. Post, This assignment was approved by the Bureau on February 27, 

1951. Mr. Simmons died in May 1953. Mr. Simmons did not formally assign 

his interest in the contract to Mr. Post prior to his death. 

The contract between Mr. Post and the Suquamish Tribe was extended 

several times for periods of two years. The most recent extension, for 

a period of two years beginning February 21, 1971, was approved on 

February 23, 1971. 

3. Contractual Provisions for Compensation and Reimbursement of Expenses, 

The contract provides that compensation of the attorneys is wholly 

contingent upon plaintiff's recovery, and is to be set by the Commission 

at a sum not to exceed 10% of the amount of that recovery. The contract 

furthclr provided that within six months of its approval plaintiff would 

pay the attorneys $750 as an advance on their fee. This amount was to 

be deducted from any contingent fee owed to the attorneys. This advance 

was paid by the tribe -- $375.00 to Mr. Simmons, $375.00 to Mr. Post -- 
on or before April 10, 1951. On February 3, 1953, Mr. Simmons transferred 

$153-06 of his advance to Mr. Post. 

The contract also provided that the attorneys should be reimbursed 
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from any judgment recovered by p l a i n t i f f  the expenses of litigation 

incur red  i n  prosecut ing the  claim. 

4. Requested Fee and Expenses. 

M r .  Pos t ' s  p e t i t i o n  requests the  award of an a t t o rney ' s  fee i n  the 

amount o f  $4,217.05, which is  equivalent  t o  a f u l l  102, of the judgment 

en t e r ed  by the Commission i n  this docket. 

M r .  Post  a l s o  reques t s  reimbursement of a t o t a l  of $1,329.49  i n  

l i t i g a t i o n  expenses incurred i n  prosecuting p l a i n t f f ' s  claim. 

p e t i t i o n  breaks down these expenses a s  follows: 

General expenses of l i t i g a t i o n  including 

expenses of appeals .  

One-ninth share  of expenses incurred i n  

common prosecut ion  of claims of n i n e  

t r i b e s .  

Expert wi tness  fee of D r .  James R. Cru tchf ie ld .  

Tota l  i n c u r r e d  
Less Suquamish Tribe payment 

Total due 

The 

5. Response of the Defendant. 

The response,  dated A p r i l  2 ,  1973, of the  Department of Justice 

t o  Mr. Pos t ' s  pe t i t io lqwas  accompanied by a l e t t e r  from t h e  Associate  

S o l i c i t o r  for Indian Af fa i r s ,  Department of the i n t e r i o r ,  and a memo- 

randum from the  Ass i s t an t  t o  the Secretary of t h e  I n t e r i o r .  These 

documents indicated t h a t  i n  accordance with t he  a t t o r n e y  c o n t r a c t  the 

Suquamish Tribe had a l ready  paid i t s  a t t o rneys  $750 a 8  an advance on 

t h e i r  fee. The Government t he r e fo re  had no ob j ec t i on  t o  t h e  allowance 
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of the  f u l l  10% fee,  l e s s  t h e  $750 already paid. With regard t o  expenses, 

the  memorandum indicated t h a t  although the  items f e l l  genera l ly  wi th in  

ca tegor ies  of expenses which a r e  proper f o r  reimbursement, M r .  Post 

had f a i l e d  t o  properly document many of h i s  claims. 

6. Notice t o  and Response of the  P l a i n t i f f ,  

On July 5,  1972, the Clerk of the  Comission n o t i f i e d  M r ,  Richard 

Belmont, Jr. ,  Chairman of the  Suquamish Tribe,  t h a t  M r .  Post had f i l e d  

h i s  p e t i t i o n .  By l e t t e r  dated Ju ly  LO, 1972, p l a i n t i f f  responded 

t o  M r .  Pos t ' s  p e t i t i o n  a s  follows: 

In reference t o  our claim; Docket No. 132. 
The Suquamish Indian Tribe considers  it a grave 
i n s u l t  t o  our ances tors  t o  acccpt $.90 an ac re  
fo r  land they fought and died for .  W e  r e a l i z e  
t h a t  M r .  Post has been working on the  case f o r  
twenty years  and has a  ju s t  claim of lox, 

Since we w i l l  never exgept [ s i c ]  the  f inding of 
t he  Claims Comission a j u s t  one, the  a t torneys  fees  
can not  be paid out of t h i s  judgment. 

We need a l l  t he  copy's [ s i c ]  of t he  a t to rney  
cont rac ts  before the  t r i b e  could consider  paying M r .  
Post. We would apprec ia te  more information on the  
Comissions f i n a l  judgment s ince  we r e j e c t  i t .  As  
a t r i b e ,  we know our ch i ldren  w i l l  a l s o  r e a l i z e  t h e  
i n s u l t  of these f indings and w i l l  not  acccpt t he  
Comissions small token f o r  Suquamish ances t r a l  land. 
I f  we rece ive  no money f o r  our claim, we w i l l  s t i l l  
have pr ide  and love i n  t h i s  land, which t o  us ,  w i l l  
always be ours. 

Yours t r u l y ,  
Richard We Bclmont Jr. /s/  
Suquarnish Tr iba l  Chairman 

7. Trip of T r iba l  Representatives t o  Washington, D. C, 

On January 19, 1973, t he  C m i s s i o n ,  i n  fu l f i l lmen t  of the  requi re-  

ments of Section 27(a) of t he  Indian Claims Commission Act, 25 U.S.C 



570w, scheduled a ca lendar  conference fo r  February 12, 1973, and ordered 

a l l  a t t o rneys  of record t o  inform the  C m i s s i o n  of t he  da t e  they would 

be prepared t o  try t h e  next phase of t h e i r  cases.  I n  response to t h i s  

o rde r ,  on January 31, 1973, Frederick W. post submitted t o  the Commission 

a "Notice of  Hearing," a copy of which he s e n t  t o  Richard W. Bclmont, Jr., 

Suquamish T r iba l  Chairman. The not ice  read as follows: 

BEFORE THE INDIAN CLAIMS COMMISSION 
THE SUQUAMISH TRIBE OF INDIANS, ) 

P l a i n t i f f s ,  ) 
vs . ) Docket No.  132 

THEUNITEDSTATESOFAMERICA,  ) 
Defendant. ) NOTICE OF HI%RING 

TO: Richard W. Belmont, Jr., Suquamish T r i b a l  Chairman 
Suquamish Tribe of Indians 
Route 1, Box 1417A 
Bremerton, Washington 98310 

NOTICE IS HEREBY GIVEN t h a t  t he  p e t i t i o n  of FREDERICK 
W .  POST, Attorney f o r  the  Suquamish Tribe of Indians  i n  
t he  w i th in  and foregoing ac t i on ,  w i l l  come on for hear- 
ing before  t he  Indian Claims Commission, 6 th  f l o o r ,  
Riddel l  Bui lding,  1730 K St . ,  N.W., Washington, D. C .  
20006, on February 15, 1973, a t  10:OO a.m., o r  as 
soon t h e r e a f t e r  as the mat ter  can bc heard. The said 
p e t i t i o n  is f o r  a t t o rney ' s  f ee s  and expenses. 

/ s /  Frederick W. Post  
P e t i t i o n e r  

On February 15, 1973, M r .  Belmont and M r .  Donald J .  Bread, plaintiff's 

Business Manager, appeared a t  t he  ~omni s s ion ' s  off i c e s  i n  Washington, D.C., 

with the i n t e n t  of p a r t i c i p a t i n g  i n  the  hear ing ind ica ted  i n  M r .  Post's 

"Notice of  Hearing." They were informed by the Deputy Clerk of  t h e  

C m i s s i o n  t h a t  no hear ing  was scheduled t h a t  day f o r  Docket 132, and 

that t he  "Notice of Hearingfr they had responded t o  was sent by Mr. 
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Poat, not  by the  Conrmission. 

On March 6, 1973, M r .  Bread wrote t o  the  Chairman of the Indian 

Claims C m i s s i o n  again expressing the  t r i b e ' s  d i s s a t i s f a c t i o n  wi th  

the  judgment entered by the  Comnission. Mr, Bread a l s o  indica ted  t h a t  

the  t r i b e  was completely d i s s a t i s f i e d  with the  way t h e i r  case  was 

handled by M r .  Post.  Enclosed with Mr, Breadfs  l e t t e r  was a copy of a 

l e t t e r  s en t  by M r .  Bread t o  the  Washington S t a t e  Bar Association, 

complaining of M r .  Pos t ' s  behavior i n  i ssu ing  an unauthorized n o t i c e  

of hearing. M r .  Bread a l leged  t h a t  the  t r i b e  had expended i n  excess 

of $1200 i n  sending two representa t ives  t o  a t tend  the  "hearing" scheduled 

by M r .  Post. 

8. Hearing. 

On August 7 ,  1973, a hearing on M r .  Pos t ' s  p e t i t i o n  was held i n  

S e a t t l e ,  Washington. Mr. Post appeared i n  support of h i s  p e t i t i o n ,  

M r .  Bread appeared on behalf of the  Suquamish Tribe. 

A t  t h e  hearing M r .  Post described the  l ega l  s e rv ices  he  had per- 

formed on behalf of the  t r i b e .  He also introduced i n  evidence vouchers 

t o  support some of h i s  claimed expenditures.  

A t  the hearing Mr.  Bread read i n t o  the  record l e t t e r s  the  t r i b e  

had w r i t t e n  t o  the  Chairman of the  C m i s s i o n ,  t h e  Washington S t a t e  

Bar Association, and Senator James Abourezk, complaining about t h e  

judgment they had received i n  t h i s  case and the  se rv ices  rendered by 

Mr. Post,  

In  replying with regard t o  h i s  "Notice of Hearing" and the  t r i p  

of t he  t r i b a l  representa t ives  t o  Washington, D. C., M r .  Post s t a t e d  



t h a t  the  mat te r  had been invest igated by the Washington S t a t e  Bar 

Association, which concluded t h a t  he had not been q u i l t y  of any uneth ica l  

conduct. 

9 ,  Attorney Services,  

The claim i n  t h i s  docket was for  addi t ional  compensation f o r  

p l a i n t i f f ' s  abor ig ina l  t i t l e  lands acquired by the defendant under the 

Point E l l i o t t  Treaty of January 22 ,  1855, 12 S t a t .  927. p l a i n t i f f ' s  

p e t i t i o n  and defendant 's answer presented lega l  and f ac tua l  i ssues  which 

included the  following: 

a. Whether p l a i n t i f f ' s  claim was barred by the decis ion of t h e  

Court of Claims i n  Duwamish v. United S ta t e s ,  79 C t .  C1. 530 (1934), 

c e r t .  denied, 295 U. S. 735 (1935); - 
b. Whether p l a i n t i f f  had standing t o  prosecute the  claim; 

c. The value and extent  of   la in tiff's land t i t l e ,  if any; 

d .  The value of the  land owned; 

e. The amount of consideration, if any, received by p l a i n t i f f ;  

f .  The a l lowabi l i ty  of gra tu i tous  o f f s e t s  claimed by defendant, 

The i s sues  of p l a i n t i f f ' s  standing t o  s u e  and t i t l e  were t r i e d  i n  

June 1952, August 1953, and August 1955. Both p a r t i e s  f i l e d  proposed 

f indings of f a c t  and b r i e f s .  On March 25, 1957, t h e  Commission issued i ts  

decision,  ho ld ing  that p l a i n t i f f  had the r igh t  t o  prosecute i t s  claim, 

and t h a t  p l a i n t i f f  held aboriginal  t i t l e  t o  a por t ion  of t h e  lands it 

claimed. 5 Ind. C1. Comm. 140. The Commission a l s o  decided that the 



1934 Court of Claims dec is ion  was not res judica ta  with respec t  t o  

p l a i n t i f f ' s  claim. 5 Ind. C1. Corn, a t  160. 

T r i a l  on the  value of p l a i n t i f f ' s  abor ig ina l  lands was held i n  

January 1959. The Commission issued i t s  value dec is ion  on July 10, 

1959. 7 Ind. C1. Cornm. 747. 

This docket was consolidated with other dockets involving claims 

a r i s i n g  under t h e  Point E l l i o t t  Treaty f o r  the  purpose of a l l o c a t i n g  

t h e  t r e a t y  cons idera t ion  among the t r i b e s  which par t i c ipa ted  i n  t h e  

t r ea ty .  On August 13, 1964, t he  Commission issued i t s  dec is ion  a l loca t ing  

considerat ion among t h e  p a r t i c i p a n t s  t o  the  Point E l l i o t t  Treaty. 

Upper Skagit  T r i b e  of Indians v. United S ta t e s ,  Docket 92, e t  a l . ,  13 

Ind. C1.  Comm. 583. 

Defendant then f i l e d  a motion f o r  determination of i t s  l i a b i l i t y .  

On January 21,  1966, t he  Commission decided t h a t  t h e  cons idera t ion  

received by p l a i n t i f f  f o r  i t s  lands was unconscionable, and t h a t  

defendant was l i a b l e  t o  p l a i n t i f f  i n  the amount of $42,170.49. 16 Ind. 

C l .  c m .  479. 

T r i a l  on the  offsets phase of t h e  case was held i n  November 1968. 

On October 22,  1970, t h e  Commission disallowed a l l  g ra tu i tous  o f f s e t s  

c la imed by defendant and entered f i n a l  judgment i n  favor of p l a i n t i f f .  

24 Ind. C1. Corn .  34.  P l a i n t i f f  f i l e d  i t s  no t i ce  of appeal from t h e  

Comnission's judgment on January 18, 1971. On March 17, 1972, t h e  Court 

of Claims affirmed t h e  Commission's award. 197 C t .  C1. 775. 
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Plaintiff's attorney prepared and filed the petition in this docket. 

At each stage of the litigation of this claim he presented documentary 

evidence and expert testimony, filed motions, responses to motions, 

proposed findings of fact, and briefs, and appeared before the CotMnission 

on behalf of the tribe. In prosecuting an appeal to the Court of Claims, 

he filed briefs and argued plaintiff's cause before the court. 

10. Conclusion on Attorney's Fee. 

On the basis of the entire record in this docket, including the 

attorney's contract, and considering the responsibilities undertaken, the 

difficult problems of fact and law involved, the time and work involved 

in the litigation, the contingent nature of the compensation, the award 

obtained, and all appropriate factors pertinent to the determination of 

attorneys' fees under the standards established by the Indian Claims 

Commission Act, the Commission concludes that Frederick W. Post, attorney 

for plaintiff, has rendered valuable legal services in prosecuting 

plaintiff's claim. However, the events described in finding of fact 7 ,  

supra, have led the Contxnission to conclude that Mr. Post should not receive 

the maximtun fee allowable under his contract. Therefore, under the terms 

of the contract in this docket, and the standards established by the 

Coarmission for determination of attorneys' fees, which include those 

obtaining in the prosecution of similar claims in courts of law, 

Frederick W e  Post has earned an attorney fee of $3,700.00--representing 

8.77 percent of the award to plaintiff-less $750 previously paid by the 

tribe as an advance on the attorney fee. Payment of $2,950.00 to Mr. Post 

will represent payment in full of his claim for compensation for legal 

services rendered in this docket. 
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11, Denial of Certain Claimed Expenses. 

Based on i ts review of the  e n t i r e  record, including t h e  evidence 

introduced a t  the  hearing August 7,  1973, the Conmission f inds  t h a t  

the  following claimed expenses a r e  not allowed,for t h e  reasons indicated.  

Amount Amount 
Paragraph Claimed Date Disallowed - Reasons 

11 $1,090.42 5/8/51 $ 2.31 Travel expenses on 
through Suquamish ledger indi -  
1/20/71 cated as $6.79 per  t r i p  

r a t h e r  than $7.00. Dis- 
allow $,21 per  t r i p  f o r  
11 t r i p s .  

8/5/51 $ 2.71 Claim f o r  miscellaneous 
item not adequately 
supported by documentary 
evidence. 

11/5-9/68 $ 25.00 P e r  diem expenses not 
adequately supported by 
documentary evidence, nor 
i n  conformity with requi re -  
ments of Commission's 
Policy Statement 5102. 

1/14/71 $ 10.00 Court of Claims f i l i n g  
fee already reimbursed by 
p l a i n t  i f f .  

2/1-7/72 $ 2 5 . 0 0  P e r d i e m e x p e n s e s n o t  
adequately supported by 
documentary evidence, nor 
i n  conformity wi th  require- 
ments of Commission's ~ol i :?  
Statement 102. 
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1 2 .  Unreimbursed Expenses Allowed. 

I n  paragraph 13 of h i s  p e t i t i o n ,  M r .  Post i n d i c a t e s  t h a t  he was paid 

$528.06 by t h e  p l a i n t i f f  f o r  expenses of l i t i g a t i o n .  M r .  p o s t ' s  ledger 

f o r  t h e  Suquamish Tr ibe  i n d i c a t e s  t h a t  he  received $375.00 from t h e  t r i b e  

on Apr i l  10, 1951, and an add i t i ona l  $153.06 from M r .  Simmons on 

February 3, 1953.  This l a s t  amount represen ts  part  of t h e  $375.00 paid 

by the  t r i b e  t o  M r .  Simmons on o r  before Apr i l  10,  1951. As ind ica ted  i n  

f i nd ing  of f a c t  3, supra ,  t h e  moneys advanced t o  M r .  Post and M r .  Simmons 

i n  1951 represented advances aga ins t  fees r a t h e r  than fo r  t h e  payment of  

expenses. We have a l r eady  s e t  o f f  these moneys aga in s t  M r .  Pos t ' s  f e e  

i n  f i nd ing  of fact  10, supra .  Therefore,  we s h a l l  not deduct t h i s  $528.06 

from t h e  t o t a l  a t t o r n e y  expenses otherwise allowed to M r .  Post .  

13 .  Conclusion. 

The Commission concludes t h a t  Frederick W. Post  i s  e n t i t l e d  t o  

r ece ive  $2,950.00 a s  an a t t o rney  fee, p l u s  $1,842.53 i n  reimbursement of 

l i t i g a t i o n  expenses, or  a t o t a l  of $4,792.53. 

& a * r 3 1 ~ ; + (  
Margarea~. Pierce ,  Commissioner 


