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BEFORE THE INDIAN CLAIMS COMMISSION 

THE ALEUT TRIBE, et al., 1 
) 

Plaintiffs, ) 
) 

v ) Docket No. 369 
1 

THE UNITED STATES OF AMERICA, 1 
) 

Defendant. ) 

Appearances: 

Donald H. Green and Stephen M. Truitt, 
Attorneys for the Plaintiffs; Wald, 
Harkrader & Ross, of Counsel. 

Bernard J. Rothbaurn, Jr., with whom was 
Assistant Attorney General Wallace H. 
Johnson, Attorneys for the Defendant. 

OPINION ON MOTION FOR JUDGMENT ON THE PLEADINGS 

Yarborough, Commissioner, delivered the opinion of the Commission. 

On June 20, 1973, the Court of Claims reversed the Commission's 

prior dismissal of both this docket and Docket 352, and remanded both 

these dockets to the Commission with instructions that the plaintiffs 

". . . should be given the opportunity to proceed to trial on their 
claim for breach of fair and honorable dealings, within stated restric- 

tions." Aleut Community v.  United States, 202 Ct. C1. 182, 195 (1973) 

(a f f 'g  in part, rev'g in part Dockets 352 and 369, 27 Ind. C1. Comm. 

177 (1972)). The court affirmed the Comission's dismissal of all other 

claims in these two dockets. 



35 Ind. C1.  Corn. 21  

On February 26, 1974, t h e  defendant  moved t o  d i smiss  t h e  f a i r  and 

honorable d e a l i n g s  c l a i m  under t h i s  docket f o r  f a i l u r e  t o  s t a t e  a c la im 

upon which r e l i e f  can b e  g ran ted .  The p l a i n t i f f s  responded i n  o p p o s i t i o n  

on March 18, 1974,  and on Apr i l  24, 1974, f i l e d  a supplemental  memo- 

randum i n  o p p o s i t i o n  t o  t h e  motion. On June 27, 1974, t h e  defendant  

responded t o  t h e  p l a i n t i f f s '  supplemental  memorandum and a l s o  f i l e d  a 

motion f o r  judgment on t h e  p lead ings  t o  which t h e  p l a i n t i f f s  responded 

on August 23, 1974. The grounds suppor t ing  the motion for judgment on 

the plead ings  a r e  d u p l i c a t i v e  of those  suppor t ing  t h e  motion t o  d i s m i s s  

for f a i l u r e  t o  s t a t e  a c la im upon which r e l i e f  can be granted.  Since  

t h e  two motions seek  t h e  same r e l i e f  on i d e n t i c a l  grounds and,  under 

Rule l l ( h )  of t h e  Ind ian  C l a i m s  ~ormniss ion ' s  General Rules of Procedure, 

25 C.F.R. 5 503.11(h), t h e  motion f o r  judgment on t h e  p lead ings  is t h e  

proper  motion a t  t h i s  s t a g e  of proceedings ,  we w i l l  deny on p rocedura l  

grounds t h e  de fendan t ' s  motion of February 26, 1974,  t o  d i s m i s s  f o r  

f a i l u r e  t o  s t a t e  a c la im upon which r e l i e f  can be  granted.  We w i l l  

d e c i d e  on i ts  merits t h e  d e f e n d a n t ' s  motion fo r  judgment on t h e  p l e a d i n g s -  

The defendant  argues t h a t ,  i n  remanding t h i s  docket and Docket 352, 

the Court of Claims found t h a t  any " s p e c i a l  r e l a t i o n s h i p "  necessa ry  t o  

support  a c la im under f a i r  and honorable d e a l i n g s  was c r e a t e d ,  if a t  a l l ,  

under t he  Acts  of J u l y  1, 1870, 16 S t a t .  180, and A p r i l  21, 1910, 36 S t a t .  

326. According t o  defendant  t h e s e  two a t a t t d e s a p p l i e d  on ly  t o  t h e  P r i b i l o f  

I s l a n d s ,  a group of islands--which i n c l u d e s  S t .  Paul Island--north of and 
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geograph ica l ly  d i s t i n c t  from t h e  i s l a n d s  of t h e  Aleu t ian  Archipelago. 

The defendant f u r t h e r  a s s e r t s  t h a t  t h e  p l a i n t i f f s  under t h i s  Docket 

369 have a l l e g e d  themselves t o  b e  t h e  Aleut T r i b e  who now, and s i n c e  

t ime immemorial, have r e s i d e d  upon t h e  Aleu t ian  I s l a n d s .  The defendant  

t h e r e f o r e  a rgues  t h a t  t h e  s p e c i a l  r e l a t i o n s h i p  which may have been 

c r e a t e d  by t h e  1870 and 1910 s t a t u t e s  could not have extended t o  t h e  

p l a i n t i f f s  under t h i s  docket .  The defendant  f u r t h e r  a rgues  t h a t ,  a s  

a mat te r  of law, no such s p e c i a l  r e l a t i o n s h i p  was c r e a t e d  by the 

Alaska Trea ty  of Cess ion,  15 S t a t .  539 (1867), o r  o therwise .  Conse- 

q u e n t l y ,  t h e  de fendan t  a s s e r t s  t h a t  i n  t h e  absence of such a s p e c i a l  

r e l a t i o n s h i p  between t h e  United S t a t e s  and t h e  Aleut  T r i b e  t h e  c la im i n  

Docket 369 under f a i r  and honorable  d e a l i n g s  should be  d i smissed .  

Both t h i s  docket  and Docket 352 were dismissed by t h e  Commission 

on March 24, 1972, a t  27 I n d ,  C 1 ,  Comm, 186, on motion of t h e  

defendant .  The Commission dismissed t h e  f a i r  and honorable  d e a l i n g s  

c la ims under bo th  docke t s  on t h e  a u t h o r i t y  of t h e  c a s e  of G i l a  River  

Pima-Maricopa I n d i a n  Community v. United S t a t e s ,  Dockets 2 3 6 4 ,  L ,  

and M, 20 Ind.  C 1 .  Comm. 131 (1968), a f f ' d ,  190 C t .  C 1 .  790, c e r t .  d e n i e d ,  

400 U.S. 819 (1970), which case h e l d  t h a t  i n  t h e  absence of a " s p e c i a l  

r e l a t i o n s h i p "  c r e a t e d  by s t a t u t e ,  t r e a t y ,  o r  r e p r e s e n t a t i o n s ,  under 

which t h e  United S t a t e s  e x p r e s s l y  undertook t o  p rov ide  c e r t a i n  s e r v i c e s  
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on behalf  of a n  I n d i a n  t r i b e ,  t h e  f a i l u r e  t o  perform such s e r v i c e s  d i d  

n o t  g i v e  rise t o  a c la im under f a i r  and honorable d e a l i n g s .  

The p l a i n t i f f s  appealed t h e  d i s m i s s a l  of t h e  f a i r  and honorable  

d e a l i n g s  c la ims under bo th  t h i s  docket  and Docket 352 a rgu ing ,  i n s o f a r  

as h e r e  p e r t i n e n t ,  t h a t  t h e  p e t i t i o n s  under both dockets  a l l e g e d  f a c t s  

s u f f i c i e n t  t o  c r e a t e  a s p e c i a l  r e l a t i o n s h i p .  The p l a i n t i f f s  a s s e r t e d  t o  

t h e  Court of Claims t h a t ,  under t h e  claim i n  Docket 352, a s p e c i a l  

r e l a t i o n s h i p  had been c r e a t e d  by t h e  Alaska Treaty  of Cession,  s u p r a ,  

and by t h e  Acts of J u l y  1, 1870, and A p r i l  21 ,  1910, supra .  Under t h e  

c la im i n  Docket 369, t h e  p l a i n t i f f s  a s s e r t e d  t h a t  the Alaska Trea ty  
1/ - 

of Cession a l o n e  c r e a t e d  t h e  s p e c i a l  r e l a t i o n s h i p .  

The Court of Claims reversed  t h e  Commission's d e c i s i o n  which had 

dismissed t h e  f a i r  and honorable  d e a l i n g s  claims unde r  both t h e s e  

dockets .  The c o u r t  remanded bo th  docke t s  ". . . f o r  f u r t h e r  proceedings 

i n  accordance w i t h  t h i s  opinion." (202 C t .  C 1 .  a t  201.) 

While i t  is t r u e ,  as b o t h  par t i es  have pointed ou t ,  t h a t  nowhere 

i n  its op in ion  d i d  t h e  c o u r t  e p e c i f i c a l l y  d i f f e r e n t i a t e  t h e  f a i r  and 

honorable  d e a l i n g s  c la im pleaded under Docket 352 from t h e  corresponding 

c la im pleaded under this docket and,  f u r t h e r ,  t h a t  t h e  c o u r t ' s  opinion 

d e a l s  almoat e x c l u s i v e l y  w i t h  t h e  f a i r  and honorable d e a l i n g s  c la im 

pleaded under Docket 352, we b e l i e v e ,  f o r  s e v e r a l  reasons ,  t h a t  t h e  c o u r t  

in tended t h a t  t h e  f a i r  and honorable  d e a l i n g s  c la im under t h i s  docket 

shou ld  b e  tried. 

I/ The p l a i n t i f f s '  p lead ings  under Docket 369 c o n t a i n  no a l l e g a t i o n s  - 
r e l a t i n g  t o  t h e  Acts of July 1, 1870, and A p r i l  21 ,  1910. 
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The Court of Claims was c e r t a i n l y  aware of t h e  f a c t  t h a t  two docke ts  

were on appea l  and t h a t  t h e  f a i r  and honorable dea l i ngs  c la ims under t h e  

two dockets  were d i s t i ngu i shab l e .  The b r i e f s  on appea l ,  p a r t i c u l a r l y  

t h a t  of the p l a i n t i f f s ,  c l e a r l y  drew the se  d i s t i n c t i o n s  f o r  t h e  cou r t  t o  

ponder. A s  a mat te r  of f a c t ,  t h e  c o u r t ' s  f a m i l i a r i t y  wi th  t h e  p l a i n t i f f s '  

b r i e f  is quite eviden t  i n  t h a t  t h e  c o u r t ' s  d e t a i l e d  d i s cus s ion  of t h e  

p l a i n t i f f s '  f a i r  and honorable dea l i ngs  c la im under Docket 352 is  drawn 

i n  l a r g e  p a r t  from t h e  e x p l i c a t i o n  of s a id  claim set  f o r t h  i n  t h e  

p l a i n t i f f s '  b r i e f .  

The cou r t  explained why i t  was remanding both dockets  i n  t h e  following 

terme : 

As s t a t e d  by t h i s  cou r t  i n  Native Vi l lage  of Unalakleet ,  
supra, a t  p .  1 4 ,  411 F. 2d a t  1261, "in read ing  p lead ings  f o r  
t h e  purposes of  a motion t o  d i smiss  o r  f o r  summary judgment, 

- .  

we are  obl iged t o  consider  them i n  a  l i g h t  most favorab le  t o  
t he  pa r ty  a g a i n s t  whom judgment is sought." Applying t h i s  
r u l e  t o  the p lead ings  i n  t h e  ca se  a t  bar l e ads  u s  t o  t h e  
conclusion t h a t  a p p e l l a n t s  should be given the  oppor tun i ty  t o  
proceed t o  t r i a l  on t h e i r  c la im f o r  breach of f a i r  and honor- 
able dea l i ngs ,  wi th in  s t a t e d  r e s t r i c t i o n s .  Whether o r  not  t h e  
f a c t s  alleged i n  t h e  a p p e l l a n t s '  p e t i t i o n s  w i l l  be proven a t  
t r i a l  remains t o  be seen. In our view they should not  be 
precluded from t h e  oppor tun i ty  of  proving t h e i r  a l l e g a t i o n s .  
(202 C t .  C 1 .  a t  195-96.) 

Next, a f t e r  s t a t i n g  t h e  need f o r  a showing of t h e  ex i s t ence  of a 

"spec ia l  r e l a t i onsh ip"  i n  a  c la im under fa i r  and honorable dea l ings ,  

and r e c i t i n g  t he  requirements f o r  recovery under a f a i r  and honorable 

dea l ings  claim, t h e  cou r t  proceeded t o  s t a t e  t h a t :  
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. . . Cer ta in  a l l e g a t i o n s  i n  the appel lan ts '  p e t i t i o n s  
meet a l l  of t h e  above requirements. 

In  a s s e r t i n g  a "spec ia l  r e l a t i onsh ip"  appe l lan ts  i n v i t e  t h e  
cou r t ' s  a t t e n t i o n  t o  A r t i c l e  I11 of t h e  Treaty of Cession, 15  
S t a t .  539, March 30, 1867. They contend tha t  as a c i v i l i z e d  
t r i b e  they were e n t i t l e d ,  under t h i s  Ar t i c l e ,  t o  " a l l  t h e  
r i g h t s ,  advantages and immunities of c i t i z e n s  of t he  United 
S t a t e s ,  and s h a l l  be maintained and protected i n  t he  f r e e  
enjoyment of t h e i r  l i b e r t y ,  property,  and r e l i g ion .  " (202 
C t .  C l .  a t  196.) 

W e  be l i eve  that t he se  s ta tements  from the  cou r t ' s  opinion can only 

mean t h a t  the court  intended t h a t  t he  a l l e g a t i o n  under this docket of 

t he  ex i s t ence  of a s p e c i a l  relationship a r i s i n g  under t he  1867 Treaty of 

Cession should be put t o  proof a t  t r i a l .  See Lipan Apache Tribe v. United 

S t a t e s ,  180 C t .  C1. 487, 502 (1967). I f  t he  court  had intended otherwise,  

i t  would have aff i rmed our  d i smissa l  of Docket 369. The f a c t  t h a t  the 

cour t  remanded t h i s  docket is s u f f i c i e n t  t o  defea t  the  defendant 's  

argument. 

W e  acknowledge the  fo rce  of defendant's arguments that the 1867 

Treaty of Cession alone d id  no t  create a "epecial  re la t ionahip, ' '  i . e .  , 

a duty owed t he  t r i b e ,  breaches of which by any acts alleged i n  the 

p e t i t i o n  could g ive  rise t o  l i a b i l i t y ,  However, our previous opinion 

was r e j ec t ed  by the  cour t  above, and we judge t h a t  the  Docket 369 

p l a i n t i f f s  were the re  ordered t o  proceed t o  provide the f a c t u a l  context 

i n  which the  su f f i c i ency  of t h e i r  p e t i t i o n  may be made c l ea re r .  

Our conclusion is t h a t  t he  cou r t ' s  remand of t h i s  docket requi res  a 

t r ial .  Our accompanying order  therefore deniea t he  defendant ' 8  m o t 1  on f o r  

judgment on the pleadings.  W e  will also deny defendant 's  motion of March 28, 
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1974, to strike a portion of the plaintif fa' response to the defendant's 

motion to diamiss. We see nothing improper or erroneous in permitting 

plaintiffs to make such assertions. We note, however, that our denial 

of the defendant's motions doe8 not rest upon any of these assertions. 

M k f i  
Richard W. Yarb ugh, Coxumi oner 

We concur: 

w 

J O ~ .  Vance , Cornmissione~ - 
Or- 

Margaret ~ . # i e r c e ,  Commissioner 
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Kuykendall, Chairman, dissent ing:  

I am of the  opinion t h a t  the defendant's motion fo r  judgment on the  

pleadings should be granted, The briefs on appcctl t c 3  the Court o f  

Claims, p a r t i c u l a r l y  t h a t  of the  p l a i n t i f f s ,  unequivocally pointed out  

t h a t  the  f a i r  and honorable deal ings claims under the  two appealed dockets 

were dis t inguishable ,  the  d i s t i n c t i o n  being t h a t  only i n  the  claim i n  

Docket 352 was it a l leged  t h a t  the  Acts of Ju ly  1, 1870, 16 S t a t .  180, 

and Apri l  22 ,  1910, 36 Stat .  326, created a spec ia l  re la t ionship  which 

obl igated the  United S t a t e s  t o  pro tec t  the  Aleut Community agains t  

economic exp lo i t a t ion  arising out of the  operation of the Government 

authorized sea l sk in  monopoly on St .  Paul Island. The court expressly 

held t h a t  i t  was these two s t a t u t e s  which created a spec ia l  r e l a t ion -  

sh ip ,  and tha t  the claim t o  be t r i e d  was t he  one based upon such economic 

explo i ta t ion .  

The p l a i n t i f f s  a l s o  had pointed out i n  their br i e f  t ha t  the  o t h e r  

claim which they asser ted  arose  s o l e l y  out of obl igat ions assumed by 

the  United S ta t e s  under the  Aleaka Treaty of Cession, 15 S t a t .  539 (1867). 

The opinion of the  court  merely took note of the t r ea ty  (202 C t .  C1 .  a t  

196) but t h e r e a f t e r  made no conment upon it i n  reaching i ts conclusions. 

We were not  ins t ruc ted  t o  t r y  t h i s  l a t t e r  claim. The only na tura l  and 

reasonable conclusion t o  be drawn from the cour t ' s  opinion is t ha t  we 

were t o  t r y  only the  claim the  c a r t  ins t ruc ted  us t o  try. 

In my opinion the  Court of Claims has c l ea r ly  and unmistakably s a i d  

t h a t  the  purported claim in Docket 369 does not contain any basis f o r  

a recovery by p l a i n t i f f .  Plaintiffs will gain nothing by our ordering 
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a t r i a l ,  and defendant should not be required to go t o  t r i a l  in a case It 

has already won. 

Under the authority of Gila River Pima-Maricopa Indian Cornunity v. 

United States, Dockets 236-K, L, and M,  20 Ind. C1. Comm. 131 (1968), 

a f f ' d ,  190 C t .  C1. 790, cer t .  denied, 400 U .  S .  819 (1970), the claim i n  - 
Docket 369 i s  not cognizable under sect ion 2 ,  clause (5) of our ac t .  

60 Stat. 1049, 1050 (1946).  

What has been remanded to  us  under Docket 369 is a hollow docket 

without a viable claim wfthin i t .  


