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BEFORE THE INDIAN CLAIMS COMMISSION 

MINNESOTA CHIPPEWA TRIBE, et al., 

RED LAKE BAND, e t  al., 

Plaintiffs, 

v. 

THE UNITED STATES OF AMERICA, 

Defendant. 
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Appearances : 

Rodney J. Edwards, Attorney for 
Plaintiffs. Marvin J. Sonosky 
was on the briefs. 

Robert E. Fraley with whom was 
Assistant Attorney General 
Wallace H. Johnson, Attorneys 
for Defendant. 

OPINION OF THE COMMISSION 

Pierce, Commissioner, delivered the opinion of t h e  Comieslon. 

These consolidated cases are now before the Commission on plaintif fe' 

motions for leave to amend the complaints and defendant's motion to strike. 

Plaintiffs' motions to amend were filed on February 7, 1973, and on 

May 21, 1973. defandmt: filed its opposition and moved to strike certain 

words and phrases from the complaint in Docket 189-C. Plaintiffs' 

replies were filed on June 6, 1973. 

On July 31, 1374, plaintiffs submitted another series of proposed 

amendments to the .ztitions in the subject dockets. It appears t h a t  the 
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proposed amendments generally dup l i ca t e  the  amendments which are t h e  

s u b j e c t  of t h i s  dec is ion .  Accordingly, the Commission is returning t h e  

proposed amendments t o  p l a i n t i f f s .  If any matters involved i n  t h e  

submission of Ju ly  31, 1974, are not resolved by t h i s  dec is ion ,  p l a i n t i f f s  

may resubmit them i n  accordance with our  r u l e s  of procedure. 

P l a i n t i f f s '  proposed amendments relate t o  claims f o r  lands o r  property 

taken without paynent of j u s t  compensation within the meaning of the F i f t h  

Amendment. In most i n s t ances  p l a i n t i f f s  had no t  pleaded F i f t h  Amendment 

claims i n  t h e i r  o r i g i n a l  complaints,  b u t  first raised this i s s u e  i n  

t h e i r  ob j ec t i ons  t o  defendant 's  accounting report. In  our  opinion of 

November 29, 1972,  29 Ind. C 1 .  Corn. 211, we held t h a t  in t he  absence of 

such pleaded claims i n  t h e  complaints,  the plaintiffs would have t o  mend 

t h e i r  p e t i t i o n s  before  w e  would permit them t o  proceed with a claim f o r  

a t ak ing  of t h e i r  p roper ty ,  wi th in  the meaning of the F i f t h  Amendment. In 

t h a t  opinion we followed a broad r u l e  we had formulated i n  Ft .  Peck Indians 

v .  United States, Docket 184, 2 8  Ind. C l .  Comm. 1 7 1 ,  190 (1972). W e  have 

r ecen t ly  reversed t h a t  pos i t i on .  I n  Ft .  Peck Indians v. United S t a t e s ,  

Docket 184, 34 Ind. C l .  Comm. 24, 47-61 ( l976) ,  w e  held t h a t  Fifth Amendment 

claims may be brought as except ions t o  an accounting r epo r t ,  wi thout  

amendment. In that case we held t h a t  no amendment of t he  p e t i t i o n  was 

necessary s i n c e  t he  accounting except ion and its support ing s ta tement  had 

a l ready  s u f f i c i e n t l y  defined t h e  issues. W e  f u r t h e r  found t h a t  there w a s  

no r u l e  of law which p r o h i b i t s  a claim f o r  just compensation from being 

a s se r t ed  i n  the sane case as a claim f o r  an equ i t ab l e  accounting. The 

d i s t i n c t i o n  between a Fifth Amendment claim and an equitable claim affects 



t h e  quantum of proof and t h e  measure of damage, but  i t  does not  a f f e c t  t h e  plain-  

t i f f s  ' r i g h t  t o  a s s e r t  both i n  t he  same case.  Ft. Peck, supra, 34 Ind. C 1 .  Conrm. 

a t  58. However, p l a i n t i f f s  have moved f o r  leave t o  amend t h e i r  p e t i t i o n s ,  

and we s h a l l  r u l e  on those motions even though the requested amendaents 

may not  be necessary i n  t he  l i g h t  of our  dec is ion  i n  Ft. Peck. 

Defendant has  opposed the  motions t o  amend the  complaints on the 

ground t h a t  the  prof fe red  amendments set f o r t h  new claims not timely pleaded 

and the re fo re  bar red  by the s t a t u t e  of l i m i t a t i o n s .  Since t h e  l a s t  day f o r  

f i l i n g  claims before  t he  Commission was August 13, 1951, any new cause of 

ac t i on  now brought by amendment t o  a p e t i t i o n  is  barred by the  s t a t u t e  of 
I/ 

l i m i t a t i o n s ,  25 U.S.C. 5 76kT A t  i s s u e  then is  the question whether t he  

claims a l leged  i n  t he  amended p e t i t i o n s  were "presented" i n  t imely-f i led 

complaints thereby permi t t ing  t h e  causes of ac t i on  s e t  f o r t h  i n  the  amended 

p e t i t i o n s  t o  relate back. In determining whether a claim r e l a t e s  back we 

consider  t h e  no t i ce  given by the  genera l  f a c t  s i t u a t i o n  s e t  f o r t h  i n  t he  

o r i g i n a l  p e t i t i o n .  I f  t he  cla im arose  out  of the  same conduct, t r ansac t ion ,  

o r  occurrence, t h e  Government wa3 t imely n o t i f i e d  of t he  claim and the  

Commission has j u r i s d i c t i o n  t o  consider i t .  Snoqualmie Tribe of Indians 

v. United Staees, 178 C t .  C1 .  750, 372 F.2d 951 (1967), aff'g i n  p a r t ,  

rev 'g  i n  p a r t ,  Docket 93, 15 Ind. C1.  Corn. 263 (1965). 

Our determinat ion on each of t h e  requested amendments and on defendant 's  

motion t o  s t r i k e  is as follows: 

1/ The Indian Claims Commission Act provides as follows: - 
11 The Co~miss ion  shall rece ive  claims f o r  a period of f i v e  years  a f t e r  

August 13, 1946, axd no claim e x i s t i n g  before such da t e  but no t  presented 
wi th in  such per iod m y  t h e r e a f t e r  be submitted t o  any cour t  o r  adminis t ra t ive  
agency f o r  cons idera t ion ,  nor w i l l  such claim the rea f t e r  be en t e r t a ined  
by t h e  Congress. " 



Docket No. 188 - Amended Count 11. 

This amendment s u b e t a n t i a l l y  r e s t a t e s  Count I1 of the o r i g i n a l  

complaint. We have already held  t h a t  the p l a i n t i f f s  have alleged t h e  

basks of a claim f o r  a taking under t he  F i f t h  Amendment on this claim. 

29 Ind. C1. Com. a t  230-232, Defendant contends t h a t  the  "taking" of 

t he  Leech Lake damsite was not  pleaded i n  the o r i g i n a l  complaint. Although 

the  word "taking" does no t  appear i n  the  o r i g i n a l ,  the  claim is c l e a r l y  

set out .  The o r i g i n a l  Count I1 reads as follows: 

COUNT I1 

22. P l a i n t i f f s  r ea l l ege  a l l  t he  foregoing a l l e g a t i o n s  
and f u r t h e r  a l l e g e :  

23. An a c t  of Congress of June 6 ,  1880, (21 S t a t .  
193) and o t h e r  a c t s  of Congress authorized the  cons t ruc t ion  
of dams upon the  Miss i ss ipp i  River and o the r  waters ,  in- 
c luding Winnibigoshish and Leech Lake. 

24. Pursuant t h e r e t o  dams were constructed and 
t h e r e a f t e r  t he  he igh t  was r a i s e d ,  thereby f looding l a r g e  
a r ea s  of land belonging t o  p l a i n t i f f s ,  and causing damage 
t o  t h e  r i c h  beds,  hunt ing and f i s h i n g  areas, b u r i a l  grounds 
and lands  and timber. 

25. Defendant paid damages f o r  f looding por t ions  
of t h e  a r e a s  thus flooded but p l a i n t i f f s  have not  been 
compensated f o r  all of t he  damages sus ta ined  thereby, 
p a r t i c u l a r l y  by reason of r a i s i n g  t h e  he ight  of t he  
dams. Some of t h e  p l a i n t i f f  bands have received no compensation. 
The e x t e n t  of t h e  damages must be l e f t  t o  t he  proof he re in ,  

26. P l a i n t i f f s  a l l e g e  on information and b e l i e f  t h a t  
they have not  been compensated f o r  the site of the dam on 
Lake Winnibigoshish. 

Defendant w a s  placed on no t i ce  of a l l  claims a r i s i n g  from the 

cons t ruc t ion  and opera t ion  of t he  dams i n  quest ion.  The absence of 

the words "taking" o r  " ju s t  compensation" w i l l  not  bar  a claim under 

t h e  F i f t h  Amendment. The amendment is not  barred by our s t a t u t e  of 

l i m i t a t i o n s .  
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Defendant a l s o  objects that t h e  Amended Count 11 asks f o r  double dagagcs. 

We w i l l  no t  consider  t h e  merits of t h i s  argument a t  t h i s  time, as  it presents 

no reason t o  deny amendment. P l a i n t i f f s  w i l l  be granted leave t o  f i l e  t h e i r  

Amended Count 11. 

Docket 188, Amended Count I V  

This c la im involves  lands  granted t o  t h e  S t a t e  of Minnesota a s  swamplands. 

The p l a i n t i f f s  a s s e r t  t h e i r  r i g h t  t o  compensation f o r  some 25,699.92 a c r e s  of 

such swampland a l l e g i n g  t h a t  t h e  lands  were t h e  proper ty  of t he  Chippewas on 

t h e  d a t e  of t h e  g r an t .  Swamplands i n  Minnesota were granted t o  t h e  s t a t e  by 
2 /  - 

t h e  Act  of March 1 2 ,  1860, 1 2  S t a t .  3 ,  In  1925 t h e  Supreme Court held t h a t  

any swamplands which were wi th in  Chippewa r e se rva t i ons  c rea ted  p r i o r  t o  the 

1860 gran t  d id  not  pass t o  Minnesota. But swamplands which were located 
3/ 

with in  t he  boundaries of r e se rva t i ons  granted t o  t he  Chippewas a f t e r  1860- 

were not excepted from t h e  swamplands g r an t .  The Court found t he re  were 

152,124.18 acres of such lands which belonged t o  t h e  S t a t e  of Minnesota, and 

t he  1863, 1864, and 1867 t r e a t i e s  with  t h e  Chippewas had impliedly excepted 

those  swamplands from the ~ n d i a n s '  r e se rva t i ons .  United S t a t e s  v. Minnesota 

270 U. S. 181 (1925). 

I n  1936 Congress appropria ted $223,162.62 t o  compensate t he  Chippewas 

for some 178,530,l acres of swampland embraced wi th in  t he  1863, 1864, and 

1867 r e se rva t i ons  but  which had been patented t o  Minnesota pursuant t o  t h e  

2 /  This  a c t  extended t he  Swamplands Act of 1850, 9 S t a t .  519, t o  t h e  new - 
S t a t e s  of Minnesota and Oregon. 

31 The r e se rva t i ons  involved had been granted t o  t h e  p l a i n t i f f s  by three - 
treaties: Treaty of March 11, 1863, 12 S t a t .  1249; Treaty of May 7 ,  1864, 
1 3  S t a t .  693; and Treaty of March 19,  1867, 16 Stat. 719. 



1860 amendatory Swampland8 ~ c t .  We are now concerned wi th  t h e  25,699.92 

acre d i f f e r e n c e  between the acreage s e t  f o r t h  i n  t he  1936 a c t  and t h a t  

involved i n  t he  Supreme Court dec i s ion .  

The p l a i n t i f f s  p rev ious ly  a s se r t ed  t h i s  c la im a s  except ion 10 t o  t he  

account ing r e p o r t  f i l e d  i n  Dockets 19 and 189-A, claiming t h e r e i n  t h a t  

t h e  25,699.92 a c r e s  were p a r t s  of Chippewa r e se rva t i ons  e x i s t i n g  before  

1860 and t h a t  t h e  United S t a t e s  was l i a b l e  f o r  a t ak ing  under t h e  F i f t h  

Amendment. I n  our  previous decis ion  on t h i s  issue w e  he ld  t h a t  a F i f t h  

Amendment t ak ing  cla im was not pleaded i n  t h e  Dockets 19  and 189-A 

complaints ,  and, t h e r e f o r e ,  we would not  proceed with  the  a s s e r t e d  c la im 

u n t i l  t h e  complaints  had been app rop r i a t e ly  amended. 29 Ind.  C1. Cown. 

211,  215-220, As prev ious ly  noted t he  b a s i s  for this r u l i n g  was spec i f ica l ly  

reversed by u s  i n  For t  Peck Indians  v. United S t a t e s ,  Docket 184, 34 Ind. 

C1, Comm, 24, 61  (1974). I n  t h a t  Fort  Peck dec i s ion  we held t h a t  a c la im 

such as t h a t  presented a s  except ion 10  was a proper except ion t o  a n  

account ing and t h a t  no amendment t o  t h e  complaint was requi red .  

The p l a i n t i f f s  now wish t o  prosecute  t he  above descr ibed  claim as 

amended Count IV of  t h e  Docket 188 p e t i t i o n .  It is p l a i n t i f f s f  con ten t ion  

t h a t  t h i s  claim r e l a t e s  t o  t he  genera l  f a c t  s i t u a t i o n  s e t  f o r t h  i n  

paragraphs 29 and 30 of t h e  o r i g i n a l ,  t imely- f i l ed  Docket 188 complaint.  

Those paragraphs are as follows: 

29.  P l a i n t i f f s  a r e  e n t i t l e d  t o  an  accounting f o r  a l l  
property and money belonging t o  p l a i n t i f f s  which have come 
i n t o  t h e  hands of defendant o r  under i t s  c o n t r o l  belonging 
to  t h e  various bands of Minnesota Chippewa Ind ians  o r  arising 
ou t  of  t h e  r e s e r v a t i o n s  of the Minnesota Chippewa Indlana.  
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30. On informat ion and b e l i e f  p l a i n t i f f s  a l l e g e  t h a t  
defendant has  f a i l e d  t o  sell  and dispose of timber on t he  
var ious  r e se rva t i ons  which has  long s i n c e  matured and 
timber which has blown down o r  been otherwise  k i l l e d  o r  
damaged. 

We do n o t  agree with  p l a i n t i f f s .  Nowhere i n  t he  c i t e d  paragraphs,  

o r  elsewhere i n  t h e  complaint,  a r e  t h e r e  a l l e g a t i o n s  which i n  any way relate 

t o  t h e  c la im which is  now being a s se r t ed .  The o r i g i n a l  Docket 188 complaint 

does not  mention the  1860 Swamplands Act o r  a l l e g e  t h a t  the  United S t a t e s  

f a i l e d  t o  set a s i d e  f o r  t he  Chippewas a l l  of t he  land promised them i n  

t h e  1863, 1864, and 1867 t r e a t i e s .  The Government d id  not rece ive  t imely 

n o t i c e  of t h i s  c la im i n  Docket 188, and t he  Commission is  without j u r i s d i c t i o n  

t o  consider  i t .  P l a i n t i f f s '  motion f o r  l eave  t o  f i l e  an amended Count I V  

i s  denied. 

This swampland cla im is  s t i l l  before  t he  Commission as exception 10 

t o  t he  accounting r e p o r t  f i l e d  i n  Dockets 19 and 189-A, and, i n  view of 

our  more recen t  r u l i n g  i n  F t .  Peck, p l a i n t i f f s  may proceed with t h i s  c la im i n  

those dockets.  

Docket 188, Amended Count V 

This count con ta ins  claims which were r a i s e d  by exceptions t o  t he  

accounting provided by defendant i n  Dockets 19 and 189-A. Count V dup l i ca t e s  

t h e  claims under except ions  14 ,  15, 16,  and 27, which claims were held t o  

have been bar red  by t h e  doc t r i ne  of res j ud i ca t a ,  having been previously 

ad jud ica ted  by t he  Court of Claims i n  Chippewa Indians  v. United S t a t e s ,  

87 C t .  C1.  1 (l938) ,  a f f  'd 305 U.S. 479 (1938). 29 Ind. C l .  Comm. a t  220- 

225. The claims under except ions  14 ,  15, 16 ,  and 27 were dismissed by order 

of t h e  Commission on November 29, 1972, 29 Ind. C1. Comm. 242-3. 
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In moving for leave  t o  amend t he  Docket 188 p e t i t i o n  t o  inc lude  

these  claims p l a i n t i f f s  seek t o  reargue t h e  merits of t h e  claims.  Thus, 

i n  e f f e c t ,  t he  p l a i n t i f f s  would have the  Comlss ion  rehear  t he se  claims 

even though the  time f o r  f i l i n g  a motion f o r  rehear ing has expired. The 

claims having been dismissed and no timely motion for  rehear ing  having 

been f i l e d ,  t h e  C o d e s i o n  w i l l  not  permit them t o  be  r e i n s t a t e d  by means 

of t h e i r  i nc lu s ion  es Count V of t he  Docket 188 complaint. P l a i n t i f f s  

w i l l  have an opportuni ty  t o  appeal the  ~onxnissi.on's dec i s ion  on these  

c l a i m  when f i n a l  determinat ions a r e  entered i n  Dockets 19 and 189-A. 

Docket 188, Amended Count V I  

Count V I  dup l i ca t e s  the  claims a s se r t ed  under except ions 1 8  through 

23 i n  Dockets 19 and 189-A. On November 29,  1972, t he  Comnission entered 

a dec i s ion  on p l a i n t i f f s '  motion f o r  determination of l e g a l  i s sues .  Among 

t h e  i s s u e s  determined a t  t h a t  time was t he  quest ion of whether the Free 

Homestead Act of May 17,  1900, 31 S t a t .  179, cons t i t u t ed  a F i f t h  Amendment 

tak ing  of Indian t r u s t  land. The Commission decided i t  d i d  not .  29 Ind. 

C1.  Corn. a t  225-228. However, we withheld r u l i n g  on two a l t e r n a t i v e  

arguments under except ions 1 8  through 23. The claims under t he se  

except ions were no t  dismissed and a r e  s t i l l  pending under Dockets 19 and 

189-A. We w i l l  no t  permit them t o  be dupl icated by inc luding  them i n  an 

amended p e t i t i o n  t o  Docket 188. If p l a i n t i f f s  do not wish t o  proceed on 

t h e i r  a l t e r n a t i v e  t heo r i e s ,  t he  Colmrission, upon proper motion, w i l l  

consider dismissing these  claims i n  Dockets 19 and 189-A. 

Docket 1 8 9 4 ,  Amended Count I 

P l a i n t i f f s  st::te t h a t  Amended Count I does no t  involve any subs tan t ive  



change b u t  merely r e s t a t e s  t h e  count set ou t  i n  the Docket 1 8 9 4  Complaint. 

However, defendant  now o b j e c t s  t o  t h e  Docket 1 8 9 4  Complaint on t h e  

ground t h a t  i t  a l l e g e d  t ak ings  under t h e  F i f t h  Amendment which had n o t  

been a l l e g e d  i n  t h e  o r i g i n a l  Complaint and t h a t  t h e s e  t ak ing  c la ims were 

impermiss ible  enlargements  of  t h e  o r i g i n a l  complaint .  The o r i g i n a l  p e t i t i o n  

i n  Docket 189 was f i l e d  on August 2 ,  1951. The Docket 189-C p e t i t i o n  was 

f i l e d  on February 2 ,  1956, when Docket 189 was subdivided i n t o  Dockets 189, 

189-A, 189-B and 1 8 9 - C .  Since the l a s t  date f o r  f i l i n g  claims before t h e  

Commission was August 13 ,  1951, any new cause  of a c t i o n  a s s e r t e d  i n  t h e  

Docket 1894 p e t i t i o n  was barred by t h e  s t a t u t e  of l i m i t a t i o n s ,  25 U .S .C .  

The "enlargements" t o  which defendant  refers are the  underlined 

p o r t i o n s  of t h e  fol lowing:  

4 .  By Treaty  of October 2 ,  1863, 1 3  S t a t .  667, 1 
Kappler 853, a  r e s e r v a t i o n  i d e n t i f i e d  a s  Royce 446 was 
confirmed a s  p roper ty  of t h e  Red Lake Band. Subsequently, 
by agreement, or by cess ion ,  or by taking under t h e  F i f t h  
Amendment, p o r t i o n s  of  Royce 446 were made a v a i l a b l e  f o r  
d i s p o s a l  l e a v i n g  t h e  Red Lake Band w i t h  a r e s e r v a t i o n  
i d e n t i f i e d  as Royce 707. 

As o r i g i n a l l y  pleaded t h e  Royce 446 c la ims read:  

7. The lands  of p l a i n t i f f s  i n  Minnesota and 
W o t a  were ceded t o  defendant  by t h e  Red Lake Band 
and t h e  a n c e s t o r s  of p l a i n t i f f s  pursuant  t o  t h e  t r e a t i e s  
o f :  

October 2,  1863 
May 1 2 ,  1864 

Lands surrounding Red Lake were r e t a i n e d  as  descr ibed 
by Royce a s  No. 446 Minnesota 1. 



8. By the  t r e a t y  of June 21, 1785, 7 S ta t .  16, and 
subsequent treaties, a c t s  and ru l ings ,  the  defendant con- 
s t i t u t e d  and assumed i t s e l f  t o  be, became and was and ever  
s i n c e  has been a t r u s t e e , a n d  guardian of the  p l a i n t i f f s ,  
and the  defendant became obligated t o  deal  j u s t l y  and 
f a i r l y  with p l a i n t i f f s  and v f t h  t h e i r  property and t o  
car ry  ou t  said truet agreenrents and the provisions of 
t r e a t i e s  according t o  t h e i r  p l a in  tenor and not other- 
wise, and without compensation o r  reitrbursement f o r  s o  
doing, aave aa expressly provided i n  the  t r e a t i e s .  

9. Members of p l a i n t i f f  bands and t h e i r  ancestors  
were l a r g e l y  un le t t e red  and ignorant of the ways of the  
white men and were e a s i l y  convinced t h a t  the agreements 
sought wre [sic] advantageous, though the  contrary was 
t rue .  

COUNT 1 

10. Defendant acquired a port ion of the a foresa id  
a rea  s o  r e t a ined  and described as No. 446 i n  Royce by 
various a c t s  and executive orders ,  including the a c t  of 
January 1 4 ,  1889, (25 S ta t .  642,  1 Kapp. 301). . . . 
Defendant states t h a t  the  underlined port ions of the Docket 189-C 

complaint cons t i t u t ed  a new claim. 

kre do not  agree with defendant 's contention. The o r i g i n a l  p e t i t i o n  

i n  Doc < e t  189 included a claim a r i s i n g  from the  defendant 's acqu i s i t i on  

of Roy' e Area 446 by various acts and executive orders.  The present  claim 

under .:aunt I a l l e g e s  t h a t  t h e  defendant 's acquis i t ion  of p l a i n t i f f s '  

lands (Royce Area 446) cons t i t u t ed  a F i f t h  Amendment taking. Therefore 

the  claim which p l a i n t i f f s  asserted i n  the  c i t e d  language of the Docket 

1 8 9 4  complaint wcls presented i n  the  o r i g i n a l ,  t imely-filed complaint 

i n  Docket 189, and the  Docket 1 8 9 4  cause of ac t ion  i d e n t i f i e d  as Count 

I r e l a t e s  back t o  claims f i l e d  i n  the o r i g i n a l  pe t i t i on .  Defendant's 

w t i o n  t o  s t r i k e  is denied. P h i n t f f f s  d l 1  be  petmitted t o  f i l e  Amended 

Count I. 
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Docket 189-C, Amended Count 11 

Count I1 is a claim f o r  damages a r i s i n g  from the  a l leged mismanagement 

of t he  Red Lake Indian Fores t .  We d iscussed  t h i s  claim i n  detail i n  our  

November 29, 1972, opinion,  29 Ind. C 1 .  Comm. a t  236-39. A t  t h a t  time 

t h i s  claim c o n s t i t u t e d  except ion 1 2  t o  t he  Docket 189-C accounting r e p o r t .  

The o r i g i n a l  complaint,  f i l e d  on August 2 ,  1951, contained ( i n  

Count I11 t he r eo f )  a reques t  f o r  an accounting of the logging opera t ions  

conducted dn p l a i n t i f f s '  r e s e rva t i on .  

The p e r t i n e n t  p a r t s  of t h e  complaint read as follows: 

24. Defendant i n  adminis te r ing  t he  business  and a f f a i r 8  
of p l a i n t i f f s  has  made i l l e g a l  and improper deductions and 
charges,  the  n a t u r e  and extent  of which can only be determined 
by an accounting. Among such items a r e  t he  following: 

(c) P l a i n t i f f s  were i l l e g a l l y  charged with the  cos t  
of logging t h e  t r i b a l  t imber upon t he  reservations, including 
sca l ing  charges ,  

(d) Timber upon the r e se rva t i ons  was so ld  a t  p r i ce s  
below t h e  market value and reasonable  worth. 

(e) Defendant caused estimates t o  be made of timber 
by inexperienced persons and charge t he  expense thereof 
t o  p l a i n t i f f s ,  al though s a i d  s e r v i c e s  were of no value.  

(f) As a r e s u l t  of such improper es t imate  timber was 
s o l d  ~ C I O W  t he  t r u e  value.  

(g) Upon informat ion and b e l i e f  p l a i n t i f f s  a l l e g e  
t h a t  defendant f a i l e d  t o  c o l l e c t  f o r  t imber cu t  from plaln-  
t i f f s '  t r i b a l  l ands  e i t h e r  i n  treapass o r  o t h e w i s e .  

(h) Funds of p l a i n t i f f s  have been i l l e g a l l y  used f o r  
var ious  i l l e g a l  and unlawful purposes and contrary t o  law, 
some of which inc lude  t h e  r e p g i r  and maintenance of agency 
bu i ld ings  and f o r  o t h e r  administrative expense, as w e l l  as 
for  educacion, highway and medical a id .  

25. On informat ion and b e l i e f  plaintiffs a l l e g e  t h a t  
defendant has  f a i l e d  t o  sell and dispose of timber upon t he  
var ious  r e se rva t i ons  which had long s i n c e  matured and timber 
which had blown down o r  been otherwise  k i l l e d  and damaged. 



W ~ ~ ~ O R e ,  P l a i n t i f f s  , co l l ec t ive ly  and indiv idual ly ,  
a s  t he  case may be, demand judgment against  defendant: 

First--Tbat defendant be required t o  account t o  p l a i n t i f f s  
when such accounting i a  necessary f o r  a l l  property and money 
belonging t o  p l a i n t i f f s  which have come i n t o  the  hands of 
defendant o r  under i t s  cont ro l ;  t h a t  the  account should s e t  out  
what funds and o ther  property have been taken from p l a i n t i f f s ,  
t h e i r  ancestors  and predecessors, by defendant o r  disposed of 
by defendant without compensation t o  p l a i n t i f f s ,  t h e i r  ances tors  
and predecessors.  

* * * *  

Although the  1916 a c t  and the ac t ions  of the Secretary of t h e  I n t e r i o r  

were not expressly mentioned, we f ind  tha t  t h i s  was a timely n o t i c e  of 

all claims a r i s i n g  from logging operat ions conducted on p l a i n t i f  f a '  

reserva t ion ,  and the defendant was placed on not ice  with respec t  t o  a l l  

such claims. Amended Count I1 properly r e l a t ea  back t o  the  o r i g i n a l  

complaint. See Menominee Tribe v. United States, 142 Ct. C1. 555, 564 (1945). 

P l a i n t i f f s  w i l l  be permitted t o  f i l e  Amended Count 11. 

Docket 1 8 9 4 ,  Amended Count 111 

This count involves a claim which p l a i n t i f f s  previously asserted 

a s  exception 8 t o  the  accounting report i n  Docket 189-C. In  i ts  dec is ion  

of November 29, 1972,  the  Commission determined t h a t  t he re  had been no 

taking of p l a i n t i f f s '  lands wi th in  the meaning of t h e  F i f t h  Amendment 

(29 Ind. C1.  Comm. a t  232-235), and the claim w a s  dismissed (29 Ind. C1. 

Corn. 244-245) .  This claim having been dismissed and no timely motion 

f o r  rehearing having been f i l e d ,  t he  Commission w i l l  not permit it t o  

be r e ins t a t ed  by amendment t o  the p e t i t i o n  i n  t h i s  case. ?he p l a i n t i f f s  
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will have an opportunity to appeal the C o ~ s s i o n ' s  decision on t h i s  

case when a final determination is entered in Docket 189-C. 

We concur: 
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Kuykendall, Chairman, dinsentisg i n  part: 

I dissent from that part of the decision which permits the p la int i f f s  

to  prosecute a claim f o r  a Fi f t'? Arcendment taking of 25,699.92 acres of 

8 t swampland" as an except lm LC, t:, 1 accounting report f i l e d  in Dockets 19 

and 189-A. My views on t h i s  j . < ~ ~ e  are set  f o r t h  in my dissent in Ft. Peck 

Indians v. United States, :,o:;..c>. 1 9 4 ,  34 Ind. C1. Comm. 2 4 ,  67-76 (1974) . 


