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OPINION OF THE COMMISSION 

Vance, Commistr ioner ,dcl ivered t h e  op in ion  of t h e  Commission. 

This a c c o u n t i n g  case i s  b e f o r e  t h e  Commission on a motion by 

p l a i n t i f f  f o r  an order  f i x i n g  a t ime c e r t a i n  f o r  d e f e n d a n t  t o  f u r n i s h  

c e r t a i n  da ta ,  and f a r  r u l i ~ i g s  on i s s u e s  of law, and a motion by defen- 

d a n t  f o r  summary judgment and for leave t o  amend answers t o  t h e  amended 

excep t  i o n s .  

P l a i n t i f f  f i l e d  i ts  a c c o u n t i n g  p e t i t i o n  i n  1951,  asking for an 

a c c o u n t i n g  from J u l y  1, 1925, of funds  h e l d  by d e f e n d a n t  p u r s u a n t  t o  

v a r i o u s  acts of Congress.  An a c c o u n t i n g  Eor t h e  p e r i o d  up through 

June 30.  1925, had been adjudicated by t h e  C o u r t  of Claims. Sioux Tribe 
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v. United S t a t e s ,  105 Ct. C1. 658, 64 F. Supp. 303, remanded, 329 U. S.  

684 ( 1 9 4 6 ) ,  jud-nt reentered, 112 C t .  C1. 39 (1948), cert. denied, 

337 U. S. 908 (1949); Sioux Tribe v. United S t a t e s ,  105 C t .  C 1 .  725,  64 

F. Supp. 312, remanded, 329 U. S. 685 ( l 9 4 6 ) ,  judgment r een te red ,  112  

C t .  C1.  50 (1948), cert. denied,  337 U. S. 908 (1949). (The case  r e p o r t e d  

a t  105 C t .  C 1 .  658 concerns an  accoun t ing  of t h e  p r i c e  s t i p u l a t e d  i n  t h e  

agreement of 1889, 2 5  S t a t .  888, and w i l l  be  r e f e r r e d  t o  h e r e i n a f t e r  as 

Sioux I. The c a s e  r e p o r t e d  a t  105 C t .  C1. 725 concerns a genera l  -- 
account ing,  and w i l l  be  r e f e r r e d  t o  h e r e i n a f t e r  as S ioux  11.) 

I n  response  t o  p l a i n t i f f ' s  p e t i t i o n ,  defendant  f i l e d  a General  

Accounting Office Report ,  c e r t i f i e d  on March 11, 1900. O f  t h e  subsequent  

h i s t o r y  of  the  case, s u f f i c e  i t  t o  s a y  t h a t  pursuan t  t o  our d e c i s i o n  

r e p o r t e d  a t  26 Ind. C1.  Comm. 92 ( l 9 7 l ) ,  n i n e t e e n  amended except ions  t o  

t h e  GAO Repor t ,  f i l e d  by p l a i n t i f f  on May 8, 1970, a r e  b e f o r e  us. 

Defendant f i l e d  an answer on October 29, 1971, t o  t h e  amended 

excep t ions ,  and p l a i n t i f f  f i l e d  a r e p l y  t o  d e f e n d a n t ' s  answer, and a 

motion f o r  an  o r d e r  f i x i n g  t ime f o r  defendant  t o  f u r n i s h  d a t a ,  and f o r  

r u l i n g s  on i s s u e s  of law. On October 23, 1973, defendant f i l e d  motiona 

r e q u e s t i n g  l e a v e  t o  f i l e  a n  amended answer t o  p l a i n t i f f ' s  amended 

excep t  i o n s  and f o r  p a r t i a l  summary judgment. 

P l a i n t i f f  on November 1, 1973, f i l e d  a r e sponse  t o  de fendan t ' s  

motion f o r  l e a v e  t o  amend, t o  which de fendan t  f i l e d  a rep ly  on November 1 3 ,  

1973. P l a i n t i f f  f i l e d  a response  t o  de fendan t ' s  motion f o r  Su-V  

judgment on December 3 ,  1973, t o  which defendant  f i l e d  a r e p l y  on 

December 11, 1973. 



Doeke t 118 i a  f o r  t h e  most p a r t  p a r a l l e l  t o  Docket 119. The 

r e spec t i ve  p l a i n t i f f s  i n  t h e  two dockets are Sioux t r i b e s  from t h e  

Rosebud and Standing Rock r e se rva t i ons  i n  t h e  Dakotas, represen ted  by 

the  same counsel ,  predominantly r a i s i n g  s i m i l a r  i s s u e s  and r e l y i n g  on 

similar arguments. Many of the i s eues  r a i s ed  i n  Docket 118 were there- 

f o r e  r a i s e d  i n  Docket 119, and were discussed and disposed of by t h e  

Commiesion. Consequently many of the i s sues  before  us  now will be 

decided by r e f e r ence  t o  our  dec i s ion  i n  Docket 119, 34 Ind. C1. Comm. 230 

(1974), ref e r r e d  t o  h e r e i n a f t e r  as Standing Rock. 

Defendant argues i n  i ts  amended answer t h a t ,  i n s o f a r  as amended 

except ions  2 t o  6 and 1 2  may r e l a t e  t o  funds appropria ted o r  expended 

under s e c t i o n  17 of t h e  Act of 1889, 25 S t a t .  894, p l a i n t i f f  i a  ba r r ed  

by r e s  j u d i c a t a  and c o l l a t e r a l  e s toppe l  from a s s e r t i n g  t h a t  t h e  money 

involved t r i b a l  funds. Defendant s t a t e s  t h a t  t h e  Court of Claim, de t e r -  

mined i n  the Sioux ca se s ,  supra ,  t h a t  funds appropria ted and expended 

under the  Act of 1889 on behalf  of p l a i n t i f f  were i n  excess of any amount 

due under any o b l i g a t i o n  e x i s t i n g  by t r e a t y  or  l e g i s l a t i o n ,  and t h a t  the 

expendi tures  that were made a f t e r  such f u l f i l l m e n t  of t h e  o b l i g a t i o n s  

under t h e  Act of 1889 were gra tu i t ous .  Thus, defendant asserts t h a t  i t  

is under no duty t o  make an accounting of a d d i t i o n a l  funds d i sbursed  

s i n c e  1925 pursuant  t o  t h e  Act of 1889. 

P l a i n t i f f ' s  response t o  defendant ' s  motion argues t h a t  s i n c e  defen- 

dant d id  not  a s s e r t  t h e  aforementioned defenses  f o r  twenty-two yea r s  a f t e r  

t h e  complaint was f i l e d  i n  May 1951, such defenses  were waived by 
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1/ - 
defendant .  Defendant 's  r e p l y  sta tes  t h a t  p l a i n t i f f ' s  amended e x c e p t i o n s  

were f i l e d  i n  May 1970, almost s i x  years a f t e r  they were due accord ing  

t o  t h e  Commission's o r d e r  of A p r i l  2, 1964. Defendant argues ,  and w e  

concur,  t h a t  t h e  i n t e r e s t s  of j u s t i c e  are no l e s s  served i n  p e r m i t t i n g  

amendment by defendant  t o  s e t  f o r t h  a f f i r m a t i v e  defenses  than i n  per-  
2 /  

m i t t i n g  amended e x c e p t i o n s  t o  be  f i l e d  by p l a i n t i f f  a f t e r  a long delay, 

I n  c o n s i d e r i n g  t h e  s u b s t a n c e  of de fendan t ' s  argument i n  i t s  amended 

answer, w e  refer t o  S tand ing  Rock, s u p r a ,  a t  233-34 where we d e a l t  with 

t h i s  ques t ion .  W e  concluded t h e r e i n  t h a t  t h e  Court of Claims determined 

t h a t  defendant  had n e t  its t r e a t y  o b l i g a t i o n s  by 1915, and t h a t  a d d i t i o n a l  

expend i tu res  under s e c t i o n  17 of t h e  1889 a c t  f o r  p l a i n t i f f ' s  b e n e f i t  

were g r a t u i t o u s .  (These e x p e n d i t u r e s ,  cover ing  a  per iod from 1915 t o  

1925, t o t a l l e d  $1,250,295.18.) Expendi tures  a f t e r  1925 only r e s u l t e d  in 

a d d i t i o n a l  g r a t u i t i e s .  Defendant has no o b l i g a t i o n  t o  account f o r  such 

g r a t u i t o u s  expend i tu res  . 
However, anmended e x c e p t i o n s  2-5 a r e  concerned wi th  o t h e r  funds i n  

a d d i t i o n  t o  those  expended under s e c t i o n  1 7  of t h e  1889 a c t ,  s p e c i f i c a l l y ,  

I n d i a n  Money, Proceeds of Labor (IMPL) funds .  We t h e r e f o r e  can only  deny 

1/ A c t u a l l y ,  defendant  p rev ious ly  r a i s e d  t h e  de fense  of r e 8  j u d i c a t a  - 
i n  i ts response  f i l e d  on May 21, 1970, t o  p l a i n t i f f ' s  motion t o  f i l e  
amended excep t ions  t o  t h e  p e t i t i o n .  A t  t h a t  t i m e  defendant  r e f e r r e d  
t o  c la ims made i n  t h e  amended p e t  i t i o n  f o r  F i f t h  Amendment t a k i n g s  
under t h e  a c t s  of A p r i l  23, 1904, 33 S t a t .  254 and March 2 ,  1907, 34  
S t a t .  1230, and s t a t e d  t h a t  s u c h  c la ims could have p rev ious ly  been 
a s s e r t e d  under t h e  j u r i s d i c t i o n a l  a c t  of June 3 ,  1920, 4 1  Stat* 738, 
which defendant  a l l e g e d  was broad enough t o  have al lawed claims for such 
t a k i n g s .  The Commission r e j e c t e d  this d e f e n s e ,  26 Ind. C1.  C o r n , ,  supra .  

2 /  Defendant 's  amended answer d a t e d  October 23, 1973, is i n  r e f e r e n c e  - 
t o  its answer f i l e d  October 29, 1971,  t o  p l a i n t i f f ' s  amended e x c e ~ t i o w -  
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e x c e p t i o n s  2-5 i n s o f a r  as they relate t o  funds  o r  a p p r o p r i a t i o n  accounts 

e s t a b l i s h e d  p u r s u a n t  t o  s e c t i o n  1 7  of  t h e  1889 a c t .  

E x c e p t i o n  6 a l s o  invo lve8  i n  p a r t  c e r t a i n  e x p e n d i t u r e s  made 

under the 1889 act-  The e x c e p t i o n  w i l l  be den ied  in p a r t ,  t h e r e f o r e ,  

as d i e c u s s e d  below. Excep t ion  12  is concerned whol ly  w i t h  funds e s t a b -  

l i s h e d  p u r s u a n t  t o  s e c t i o n  1 7  o f  t h e  1889 a c t ,  and w i l l  be  d i s m i s s e d ,  

as; d i s c u s s e d  bcluw. 

Except ion  No. 1 

P l a i n t i f f ' s  f i r s t  e x c e p t i o n  is based upon t h e  a s s e r t e d  f a i l u r e  of 

de fendan t  t o  accoun t  beyond .June 30, 1951. An up-to-date a c c o u n t i n g  is 

r e q u i r e d  o n l y  if i t  is determined t h a t  de fendan t  was g u i l t y  of pre-1946 

wrongdoings which have con t inued .  S t a n d i n g  Rock, s u p r a ,  a t  234-35. The 

motion of p l a i n t i f f  w i t h  r e s p e c t  t o  t h i s  e x c e p t i o n  is  t h e r e f o r e  d e n i e d  

wi thou t  p r e j u d i c e .  

Except i o n  No. 2 

P l a i n t i f f ' s  second e x c e p t i o n  is from d e f e n d a n t ' s  f a i l u r e  t o  cove r  

funds i n t o  i n t e r e s t - b e a r i n g  a c c o u n t s  w i t h o u t  undue d e l a y ,  and f o r  f a i l u r e  

t o  r e p o r t  t h e  f a c t s  from which i t  can be de termined whe the r  r e c e i p t s  were  

covered  i n t o  i n t e r e s  t - b e a r i n g  accoun t s  w i t h o u t  d e l a y .  

On reviewing the  a c c o u n t i n g  report, we conclude  t h a t  t h e  r e p o r t  

does n o t  d i s c l o s e  how long the money was h e l d  o u t s i d e  t h e  treasury. The 

r e c o r d  is  t h u s  i n a d e q u a t e  t o  de te rmine  whether  t h e r e  was an undue delay 

in c o v e r i n g  funds i n t o  t h e  i n t e r e s t  b e a r i n g  accoun t s .  Plaintiff is 

e n t i t l e d  t o  t h i s  i n f o r m a t i o n .  Id., at  235. Defendant  w i l l  t h e r e f o r e  be  
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3/ 
ordered  t o  r e p o r t  t h e  p e r t i n e n t  f a c t s  reclues ted, 

Exception No. 3 

P l a i n t i f f ' s  t h i r d  excep t ion  is from defendan t ' s  f a i l u r e  t o  i n d i c a t e  

t h e  d a t e s  and amounts of war ran t s  and c e r t i f i c a t e s  of d e p o s i t  cover ing  

r e c e i p t s  c r e d i t e d  i n t o  t h e  p r i n c i p a l  fund,  and from defendant ' s  failure 

t o  show t h e  amounts of i n t e r e s t  c r e d i t e d  t o  t h e  i n t e r e s t  fund, and thus 

f o r  f a i l u r e  t o  compute i n t e r e s t  c o r r e c t l y .  

Our review of P a r t  I V  of the account ing r e p o r t  l eads  us t o  conclude 

t h a t  t h e  in format ion  reques ted  is n o t  conta ined therein. Plaintiff is 

e n t i t l e d  t o  t h i s  informat ion.  Defendant w i l l  be ordered t o  r e p o r t  t h e  

f a c t s  r eques ted .  

Exception No. 4 

P l a i n t i f f ' s  f o u r t h  excep t ion  is based on defendant ' s  a l l e g e d  

"reverse  spending,  I '  t h a t  is, spending i n t e r e s  t -bear ing funds when non- 

i n t e r e s t - b e a r i n g  funds were a v a i l a b l e ,  and f o r  f a i l u r e  t o  r e p o r t  f a c t 8  

necessary  t o  a s c e r t a i n  t h e  degree  of " reverse  spending.  " P l a i n t i f f  

r e f e r s  t o  f i f t e e n  I n t e r e s t - b e a r i n g  funds i n  t h e  GAO r e p o r t ,  pages 286 

t o  300, i n c l u d i n g  i n t e r e s t  on IMPL and "proceeds of lands1' funds ,  and 

r e q u e s t s  t h a t  defendant  b e  r e q u i r e d  t o  r e p o r t  t h e  balances i n  t h e  

i n t e r e s t - b e a r i n g  and n o n - i n t e r e s t  b e a r i n g  accounts on t h e  va r ious  d a t e s  

of withdrawal.  

The r a m i f i c a t i o n s  of t h i s  excep t ion  a r e  f u l l y  discussed i n  S t a n d i n 8  

Rock. W e  concluded t h a t  d a t a  i n  t h e  CAO Report is adequate t o  a l low - 

3/ As w e  concluded above, t h e  o r d e r  t o  defendant t o  r e p o r t  a d d i t i o n a l  - 
f a c t s  a s  t o  e x c e p ~ i o n s  2-5 does  n o t  extend t o  funds expended under s e c t i o n  
1 7  of t h e  1889 a c t ,  supra .  
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p l a i n t i f f  t o  calculate losses from reverse spending. g*, at 236-37. 

Therefore  p l a i n t i f f ' s  r e q u e s t  that defendant be ordered t o  furnish 

a d d i t i o n a l  data as t o  t h i s  excep t ion  w i l l  be  denied.  

Exception No. 5 

P l a i n t i f f ' s  f i f t h  excep t ion  is based on defendant's alleged pre-  

mature wi thdrawal  from i n t e r e s  t -bear ing funds ,  caus ing  the t r i b e  t o  

l o s e  i n t e r e s t ,  and f o r  f a i l u r e  t o  r e p o r t  dates of wi thdrawal  and of 

disbursement ,  such d a t e s  be ing  necessa ry  t o  a s c e r t a i n  the amount of 

i n t e r e s t  due p l a i n t i f f .  

Defendant 's  account ing  r e p o r t  does n o t  c o n t a i n  t h e  in format ion  

p l a i n t i f f  r e q u e s t s ,  and p l a i n t i f f  is e n t i t l e d  t o  this d a t a .  Id., at 

237. Accordingly,  the Commission w i l l  o rder  defendant  t o  f u r n i s h  the 

in fo rmat ion  concerning t h e  dates of withdrawal and subsequent  d i s b u r s e -  

ments from p l a i n t i f f ' s  i n t e r e s  t -bear ing  accounts i n  the i n s t a n t  docket.  

Exception No. 6 

P l a i n t i f f ' s  s i x t h  excep t ion  is f o r  " t r a n s f e r r i n g  t r i b a l  funds 

t o  de fendan t ' s  own account." P l a i n t i f f  argues i n  its s t a t e m e n t  

s u p p o r t i n g  t h e  e x c e p t i o n  that when " t r i b a l  funds are t r a n s f e r r e d  t o  the 

the United S t a t e s  by surplus w a r r a n t ,  i t  means t h a t  the United S t a t e s  

is t a k i n g  t r i b a l  f m d s  f o r  its own account." The excep t ion  concerns  

the Act of February 12,  1929, 45  S t a t .  1164. This act a u t h o r i z e d  money 

i n  excess of  $500 he ld  i n  a t r i b a l  t r u s t  account t o  carry i n t e r e s t  

a t  f i v e  p e r  cent. 
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P l a i n t i f f  s p e c i f i e s  a l is t  of funds from the  GAO repor t  which were 

t r a n s f e r r e d  by defendant t o  i t s  own account by surp lus  warrant.  Twelve 

of  t h e  t r a n s f e r s ,  i n  t h e  t o t a l  amount of $485,758.67, involve money 

a v a i l a b l e  under app rop r i a t i ons  made by defendant under the  Act of 1889, 

supra.  These funds involve g r a t u i t o u s  expendi tures  by defendant,  

a s  discussed previously here in ,  and thus  concern t he  t r a n s f e r  of funds 

from o t h e r  than  trust  fund accounts.  Accordingly, t h i s  por t ion  of 

except ion 6 w i l l  be denied. 

P l a i n t i f f  complains of e i g h t  t r a n s f e r s  i n  add i t i on  t o  the  Eorc- 

going. These e i g h t  involve funds t o t a l l i n g  $8,6Z 3.58, designated as 

su rp lu s  by defendant.  

One t r a n s f e r ,  of $238.50, was t h e  balance of the  payment t o  

p l a i n t i f f s  f o r  "Lands A l lo t t ed  t o  Lower ~ r u l e s "  pursuant t o  t h e  agree- 

ment of March 10, 1898, r a t i f i e d  by the A c t  of March 3, 1899, 30 Sta t .  

1362. This sum should have remained t o  t h e  credit of p l a i n t i f f .  

Four of t he se  t r a n s f e r s  are of sums of l e s s  than $5.00, i n  a 

t o t a l  of  $6.52. They were a l l  t r a n s f e r s  of balances of p l a i n t i f f ' s  

t r u s t  funds a f t e r  disbursements had been made. These sums should have 

remained t o  t h e  c r e d i t  of p l a i n t i f f .  

The remaining t h r e e  t r a n s f e r s  a r e  of funds der ived from s a l e  of 

school lands under t h e  Act of March 2 ,  1907, 34 S t a t .  1230, and the 
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Act o f  May 30, 1910, 36 S t a t .  448. Defendant advanced sums t o  the 

p l a i n t i f f  based on t h e  expected ac reage  of t h e  l a n d s  so ld .  The 

advance was t o  be reimbursed on r e c e i p t  of proceeds of t h e  sale. 

I n  bo th  c a s e s ,  however, t h e  ac reage  so ld  was less t h a n  

a n t i c i p a t e d  by a  m a l l  amount, s o  t h a t  t h e  sums rece ived  d i d  n o t  

equal t h e  amount advanced. Defendant accord ing ly  t r a n s f e r r e d  back 

t o  i t s  own account by s u r p l u e  warrant  t h e  d i f f e r e n c e  between t h e  

amount advanced and t h e  receipts from t h e  a c t u a l  s a l e s .  

I n  each case, defendan t  subsequent ly  discovered t h a t  its 

de te rmina t ion  of t h e  acreage so ld  was i n  e r r o r ,  and t h a t  t he  amounts 

actually s o l d  were s l i g h t l y  more than  had appeared.  However, the 

r e c o r d s  do n o t  i n d i c a t e  t h a t  defendant  r e c t i f i e d  t h i s  e r r o r  by 

c r e d i t i n g  p l a i n t i f f  for t h e  smal l  amount of ac reage  s o l d  i n  a d d i t i o n  

t o  t h a t  p r e v i o u s l y  c a l c u l a t e d .  

S p e c i f i c a l l y ,  p l a i n t i f f  s t a t e s ,  and t h e  record  conf i rms (GAO 

Report ,  Sta tement  No. 26 ,  pp. 192-93), t h a t  under the 1907 a c t ,  s u p r a ,  

defendant  advanced $165,000 t o  p l a i n t i f f .  The Department of I n t e r i o r  

r e p o r t e d  t h a t  63,527.45 acres of school  land were disposed  of a t  

$2.50 per a c r e ,  f o r  a t o t a l  of $158,818.62. Defendant t h e n  t r a n s f e r r e d  

$6,181.38 of t h e  t r F b e ' s  funds  t o  i ts own account t o  re imburse  i t s e l f  

for t h e  unreimbursed portion of t he  $165,000 which had been advanced. 
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Subsequently, according to the GAO Report in Docket 74 (Vol. 3, 

pp. 1660-63), defendant discovered that 64,585.97 acres were actually 

disposed of, which would indicate plaint iff should have received 

$161,464.93, and that only $3,535.07 should have been transferred 

to defendant's account. The $2,646.31 difference between the 

$6,181.38 which was transferred and the $3,535.07 which properly should 

have been transferred to defendant's account should be credited to 

plaintiff. 

Under the 1910 act, supra, through a similar chain of events, 

the Government reimbursed itself $1,399.48 in principal and $797.70 
4 /  - 

in interest. When correction was subsequently made for the amount 

of acreage actually sold, according to the GAO Report in Docket 74 

(Vol. 3, pp. 1715-16), it turned out that only $799.92 in principal 

should have been returned to defendant's account. The $599.56 

difference should be credited to plaintiff. 

Exception No. 7 

Plaintiff's seventh exception pertains to defendant's failure to 

furnish certain dates on which specified items were credited to various 

accounts. The information was requested in order to determine damages, 

41 There is nothing to indicate why defendant failed to reimburse - 
itself with interest as to the reimbursement under the 1907 act. 
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if any, as f o r  r e v e r s e  spending.  0x1 Ju ly  13,  1972, t h e  de fendan t  

repor ted  t h e  d a t e s  reques ted .  The p l a i n t i f f  should now f i l e  an 

excep t ion ,  i f  i t  h a s  any, t o  t h e  r e c e n t l y  submitted d a t a .  The 

Commission w i l l  g r a n t  a per iod  of  30 days  i n  i t s  o r d e r  t o  enable the  

p l a i n t i f f  t o  make such excep t ion  t o  t h e  m a t e r i a l  i n  q u e s t i o n  sub- 

m i t t e d  by defendan t .  

Exception No. 8 

The e igh th  exception a s s e r t e d  by p l a i n t i f f  is  based on the 

asserted f a i l u r e  of de fendan t  t o  account f o r  IMPL funds  p r i o r  t o  

J u l y  1, 1925. T h i s  excep t ion  is no longer under c o n s i d e r a t i o n ,  having 

been dismissed by t h e  C o m i s s i o n  i n  a p rev ious  a c t i o n .  26 Ind.  C1. 

Exception No. 9 

P l a i n t i f f ' s  n i n t h  excep t ion  concerns  i n t e r e s t  on I n d i a n  Money, 

Proceeds of Labor (T??PL) funds.  Defendant paid  no i n t e r e s t  on IMPL 

funds  u n t i l  on i n t e r e s t  account  was e s t a b l i s h e d  pursuan t  t o  t h e  Act 

of June 13, 1930, 46 S t a t .  584. The IMPL fund was c r e a t e d  by Congress 

by t h e  appropriation a c t  of March 3, 1883, c .  141,  22  S t a t .  582, 590. 

The Commissinn h ~ s  determined i n  Standing Rock, supra ,  a t  239, t h a t  

pursuant to our decisicn i n  Te-Moak Bands of Western Shoshone I n d i a n s  

v. United States, Dockets 326-A, e t  al., 31 Ind.  C1. Comn. 427 (1973), 

defendant  has  a duty t o  make Ind ian  t r u s t  funds  p roduc t ive ,  and is  

l i a b l e  t o  p l a i n t i f f  f o r  i t s  f a i l u r e  t o  do so d u r i n g  t h e  p e r i o d  p r io r  

t o  J u l y  1, 19>G, r 5 e  ef fec t ive  d a t e  of  t h e  1930 a c t .  
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Exception No. 10 

Plaintiff's tenth exception is based on defendant's expenditure of 

IMPL funds allegedly contrary to statutory limitations. These same 

expenditures are objected to in exception 11, below, We determined in 

our discussion as to exception 11 that these expenditures were improperly 

charged by defendant against plaintiff's trust funds. Therefore, we 

need not determine plaintiff's tenth exception. 

Exception No. 11 

plaintiff's eleventh exception deals with IMPL funds authorized 

under the Act of March 3, 1883, 23 Stat. 582, 590, directing that proceeds 

from Indian reservations be covered into the Treasury for the benefit of 

Indian tribes. Plaintiff alleges herein that nine of the ten disbursement 

classifications of IMPL funds (GAO Report, p. 86) are not explained 

adequately and that funds totalling $18,794.79, were expended not for the 

direct and exclusive benefit of the tribe, but for certain continuing 

obligations of the defendant. (Plaintiff concedes that expenditure of 

$1.77 in the disbursement classification "per capita cash payments" is 

allowable. ) 

In support of its allegation, plaintiff argues that these expenditures 

are part of defendant's continuing obligations under Article 5 of the Act 

of 1877, 19 Stat. 254. Plaintiff cites Sioux I and Sioux I1 in support of 

its claim, 

In Standing Rock, at 241, we observed that the Court of Claims in 

Sioux I1 had determined that expenditures for education and for provisions 

from tribal trust funds were improper because such expenditures were for 



continuing o b l i g a t i o n s  of the defendant.  We conclude t h e r e f o r e  tha t  

expendi tures  by defendant i n  t h i s  docket ,  i n  t he  amount of $12,718.45 

f o r  educat ion,  and $1,180.05 f o r  p rov is ions ,  were improperly charged 

aga in s t  t r i b a l  funds.* The cont inuing ob l iga t i ons  of t h e  defendant 

s p e c i f i e d  i n  Sioux I1 flowed from a r t i c l e  5 of t h e  A c t  of 1877,  which 

provided t h a t  : 

I n  cons idera t ion  of t he  foregoing cess ion  of t e r r i t o r y  
and r i g h t s ,  . . . t h e  United States does agree t o  provide 
a l l  necessary a i d  t o  a s s i s t  t he  s a i d  Indians i n  t he  work 
of c i v i l i z a t i o n ;  t o  fu rn i sh  t o  them schools  and i n s t r u c t i o n  
i n  mechanical and agricultural arts, as provided f o r  by 
the t r e a t y  of 1868. Also t o  provide t h e  s a i d  Indians w i th  
subs i s t ence  . . . u n t i l  t he  Indians  are able t o  support  
themselves.  

Sioux 11, i n  a d d i t i o n  t o  r u l i n g  on expendi tures  for provisions and 

educat ion,  d e a l t  wi th  expendi tures  for t h e  pay of farmers, and determined 

t h a t  such expendi tures  were a l s o  a cont inuing ob l iga t i on  of  defendant 

under t he  1877 Act. Sioux 11, a t  797-800. 

The language t h a t  p l a i n t i f f  r e l i e s  on from a r t i c l e  5 of t h e  1877 

a c t  is the  o b l i g a t i o n  of defendant " t o  provide a l l  necessary a i d  t o  

a e e i s t  t he  s a i d  Indians  i n  t he  work of  c i v i l i z a t i o n . "  I n  i ts  afore-  

mentioned rulings i n  Sioux XI, the cour t  d i d  not  rely on t h a t  phrase ,  

bu t  r a t h e r  c i t e d  t h e  specific language following i t ,  r e f e r r i n g  t o  

o b l i g a t i o n s  t o  provide "subsis tence,"  "ass i s tance  i n  a g r i c u l t u r a l  arts ,'I 

and "schools. " 

However, t h e  cou r t  d i d  s t a t e  t h a t  since defendant ob l i ga t ed  i t s e l f  

i n  t he  1877 a c t  t o  provide a i d  and a s s i s t a n c e ,  "the burden is on 

* We recognize that the question of expenditures for education may be 
reopened i n  Dockets 118, 117, 116, and 115, a s  it is  i n  Docket 119 by 
o rde r  entered today i n  resporse t o  defendant ' s  motion t h e r e i n  f o r  rehear ing .  
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defendant  t o  show what p o r t i o n ,  i f  any, of such expenses h a s  n o t  been assumed 

by i t  and should be  charged t o  t h e  ~ n d i a n s . "  Sioux XI, a t  802. 

Defendant i n  t h i s  c a s e  h a s  n o t  responded t o  p l a i n t i f f ' s  argument 

on t h i s  p o i n t  beyond making a g e n e r a l  d e n i a l .  Thus we a r e  l e f t  t o  

determine f o r  o u r s e l v e s  what e x p e n d i t u r e s  were made i n  pursuance of t h e  

a r t i c l e  5 o b l i g a t i o n  t o  p rov ide  a i d  and a s s i s t a n c e  t o  p l a i n t i f f  i n  t h e  

work of c i v i l i z a t i o n .  W e  n o t e  that t h e  c o u r t  i n  Sioux I1 observed,  wi th  

r e f e r e n c e  t o  a r t i c l e  5 ,  t h a t  

. . . These were n o t  empty words which meant no more 
than  t h a t  t h e  Government would f u l f i l l  i t s  s p e c i f i c  and 
l i m i t e d  o b l i g a t i o n s  under t h e  t r e a t y  i n  cons idera t ion  of 
t h e  v a l u a b l e  c e s s i o n s  b e i n g  e x t r a c t e d  from t h e  Indians .  
What t h e  government subsequen t ly  d i d  i n d i c a t e s  t h a t  i t  
d i d  n o t  unders tand t h e  promise t o  b e  s o  l i m i t e d .  . . . 
To a s c e r t a i n  what the Government subsequent ly  d id  we have turned 

t o  i t s  account ing r e p o r t  f o r  the Sioux c a s e s .  GAO Report, f i l e d  July 12, 

1934, i n  C-531. Contained t h e r e i n  is a s t a tement  by defendant of t h e  

disbursements  made by i t  under a r t i c l e  5, i n c l u d i n g  a list cover ing t h r e e  

pages of d isbursements  for  "support  and c i v i l i z a t i o n . "  Id., Vole 2,  

pp. 946-48. (See - Sioux I,  supra ,  a t  707, f o r  a synopsis  of de fendan t ' s  

l ist? We conclude t h a t  expendi tu res  i n  all of t h e s e  c a t e g o r i e s  were 

made by defendant  i n  accordance w i t h  i ts view of i t s  o b l i g a t i o n s  under 

t h e  1877 a c t .  



The only  remaining ques t i on  is whether t h e  o b l i g a t i o n  under the 

1877 a c t  f o r  some reason ceased. I n  t h i s  regard,  t h e  c o u r t  i n  Sioux I1 

e t a t e d ,  a t  779, t h a t  t h e r e  was 

. . . no proof t o  show t h a t  the ob l iga t i on  of the 
Government which i t  assumed i n  t h e  a c t  of 1877 t o  f u r n i s h  
subs i s t ence  had been f u l f i l l e d  and discharged when Congress 
passed t h e  a c t s  af 1895, 1902, 1906, 1907, 1908, and 1910, 
pursuant t o  which t he  t r u s t  funds which took t he  p lace  of 
r e se rva t i on  lands were derived and ou t  o f  which t he  quest ioned 
disbursements f o r  subs i s t ence  were made, o r  t h a t  such ob l lga-  
t i o n  had been discharged.  . . . 
Simi l a r l y  i n  this case, t he r e  is no proof offered o r  urged by 

defendant t o  show t h a t  t h e  o b l i g a t i o n  t o  fu rn i sh  aid and assistance t o  

p l a i n t i f f  pursuant t o  t h e  1877 a c t  had been discharged. 

We t h e r e f o r e  conclude t h a t  a l l  expendi tures  f o r  t he  purposes shown 

i n  t h e  aforementioned list were improperly charged by defendant a g a i n s t  

Indian t r u s t  funds. I n  dea l i ng  s p e c i f i c a l l y  with  except ion 11, t h e  

fol lowing disbursements from the  aforementioned l is t  were improperly 

charged a g a i n s t  p l a i n t i f f ' s  IMPL funds: 

Expenses of  Indian de l ega t i ons  $4,628.71 
Indian dwel l ings  6.00 
Livestock: Feed and c a r e  of 13.86 
Maintaining law and o rde r  21 37.25 
Miscellaneous agency expenses I?/ 182.70 
Pay and expenses of field matrons 22.60 
Transpor ta t ion  of Indian supp l i e s  5.17 

$4,896.29 

a/ Listed i n  t he  1934 GAO report  as " ~ n d i a n  Pol ice . "  - 
b/ Lis t ed  i n  t h e  1934 GAO r e p o r t  as "Agency bu i ld ings  and - 

r e p a i r s  ,I' e t c .  

We conclude t h e r e f o r e  t h a t  f o r  t he  reasons s t a t e d  above all expenditures 

complained of i n  t h i s  except ion must be disal lowed.  
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Exception No. 12 

Exception 1 2  is  simply "for  i l l e g a l  expendi ture  of the  Tribe ' s  

funds." S p e c i f i c a l l y  , p l a i n t i f f  takes  excep t ion  t o  expendi tu res  under 

section 1 7  of t h e  1889 ac t ,  as fo l l aws :  miscellaneous agency expenses 

($63.54) ; e x p e n d i t u r e  for the Yankton T r i b e  ($136.76) ; expendi ture  

j o i n t l y  with t h e  Y ankton T r i b e  ($312.20) ; educat ion ($83,769.62) ; and, 

pay of a t t o r n e y s  ($3,404.00). Exceptions t o  expenditures made under  t h e  

1889 a c t  m e r i t  no f u r t h e r  c o n s i d e r a t i o n  h e r e i n ,  f o r  reasons d i scussed  a t  

t h e  beginning of t h i s  opinion.  This  excep t ion  w i l l  be dismissed.  

Exception No. 1 3  

P l a i n t i f f ' s  t h i r t e e n t h  except ion  is based  upon d e f e n d a n t ' s  f a i l u r e  

t o  account f o r  lands  rese rved  f o r  and lands  patented t o  r e l i g i o u s  

o r g a n i z a t i o n s  pursuant  t o  t h e  a c t s  of A p r i l  23, 1904, 33 S ta t .  254,  

March 2,  1907, 34 S t a t .  1230,and May 30, 1910, 36 S t a t .  448. Plaintiff 

a s s e r t s  t h a t  i n  t h e  account ing t o  1925 b e f o r e  t h e  Court  of Claim i n  

Sioux 11, defendant  r e p o r t e d  d a t e s ,  land descriptions and acreages of land 

reserved and pa ten ted  under t h e  aforementioned a c t s ,  and t h a t  t h e  

account ing i n  t h i s  case should c o n t a i n  corresponding informat ion.  

Such in format ion  w a s  p e r t i n e n t  i n  Sioux ZI, b u t  p l a i n t i f f  has not  

shown t h e  re levance  of s u c h  in format ion  i n  t h i s  case. Set Standing Rock, 

s u p r a ,  at 242. The Commission concludes t h a t  p l a i n t i f f  ' s  except ion 

h e r e i n  is wi thou t  merit. 

Exception No. 14 

P l a i n t  i ff  's f o u r t e e n t h  excep t ion  complains of defendant's  f a i l u r e  
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t o  account f o r  l a n d s  dieposed of after 1925 under t h e  kt8 of A p r i l  23, 

1904, March 2,  1907 and May 30, 1910, supra.  P l a i n t i f f  is e n t i t l e d  t o  

such informat ion.  S t a n d i n g  Rock, s u p r a ,  a t  243. The de fendan t  is  

ordered  t o  f u r n i s h  in fo rmat ion  showing acreage and p r i c e s  of lands dis- 

posed of a f t e r  June  30, 1925, mder  t h e  a f o r e s a i d  a c t s ,  and t h e  a x ~ u n t  

of ac reage ,  if any, remaining uneold. See B l a c k f e e t ,  s u p r a ,  p. 76 

e t  seq. 

Exception No. 15 

This  e x c e p t i o n  is based on de fendan t ' s  f a i l u r e  t o  pay i n t e r e s t  on 

t h e  proceeds from d i s p o s i t i o n  of p l a i n t i f f ' s  l and  under t h e  Act of 

A p r i l  23, 1904, 33 Stat .  254. Sec t ion  3 of t h i s  ac t  provided f o r  t h e  

proceeds  t o  b e  p a i d  i n t o  t h e  Treasury ,  wf th  no p r o v i s i o n  f o r  payment of 

i n t e r e s t  . 
P l a i n t i f f ' s  s t a t e m e n t  i n  suppor t  of this excep t ion  s t a t e s  t h a t  t h e  

A c t  of June 21,  1906, 34 S t a t .  325, 327, provided t h a t  s h a r e s  o f  proceeds 

due "minor Indians"  pursuan t  t o  t h e  1904 agreement c a r r y  i n t e r e s t  a t  3%. 

This  fund was e s t a b l i s h e d ,  and i d e n t i f i e d  as t h e  " I n t e r e s t  on Rosebud 

Sioux 3% Minors Fund ." GAO Report ,  pp. 139-49. 

P l a i n t i f f  complains t h a t  no i n t e r e e t  was pa id  on t h e  proceeds  of 

p l a i n t i f f ' s  l a n d ,  o t h e r  than  those  proceeds t r a n s f e r r e d  t o  t h e  minors 

fund, u n t i l  a f t e r  t h e  ac t  of February 12. 1929, 45 S t a t .  1164, as 

amended by the ac t  of June 13, 1930, 46 S t a t .  583, which provided f o r  

payment of i n t e r e s t  a t  4 p e r  c e n t  on funds i n  excess  of $500.00. Fur the r ,  

p l a i n t i f f  complains t h a t  t h e r e  was no in fo rmat ion  s u p p l i e d  t o  show when 

such fund was e s t a b l i s h e d .  
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As t o  t h e  l a s t  p o i n t ,  t he  GAO r e p o r t  shows t h a t  the " I n t e r e s t  on 

Proceeds of Rosebud Reservation" fund was es t ab l i shed  pursuant t o  t h e  

1929 and 1930 a c t s ,  supra ,  and t h a t  a t o t a l  sum of $15,050.00 w a s  

derived through sums depos i ted  t he r e in  through issuance of war ran ts ,  

beginning February 26, 1930, and ending February 23, 1951. GAO r e p o r t ,  

pp. 147, 151, 289-90. 

The duty of defendant to make Indian t r u s t  funds productive has 

been e s t ab l i shed .  Standing Rock, supra ,  at 239.  Thus, defendant is 

l i a b l e  t o  p l a i n t i f f  for i t s  f a i l u r e  t o  make t he  1904 Act proceeds 

product ive p r i o r  t o  es tabl ishment  of t h e  four  pe r  cent fund. 

P l a i n t i f f  a l s o  c l a i m  t h a t  t h e  t h r ee  per cent  r a t e  of i n t e r e s t  on 

t he  minors fund and t h e  four  per  cent  r a t e  on t he  1904 ac t  proceeds 

were u n f a i r  when compared t o  p r e v a i l i n g  market r a t e s .  We may proceed 

t o  t r i a l  a s  t o  t h i s  i s sue .  Id., a t  243. 

Exception No. 16  

This except ion a l s o  is based on the  a s se r t ed  f a i l u r e  of defendant 

t o  pay a f a i r  r a t e  of i n t e r e s t ,  i n  t h i s  i n s t ance  under t h e  a c t s  of 

March 2 ,  1907, supra ,  and May 30, 1910, supra .  The a c t s  provided f o r  

a t h r e e  per  cen t  r a t e  of i n t e r e s t .  W e  may proceed t o  t r i a l  as to 

t h i s  except ion.  g. 
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Exception No. 17 

P l a i n t i f f  ' 8 Seventeenth  excep t ion  is  based on defendant  '8 a s s e r t e d  

f a i l u r e  t o  pay i n t e r e s t  on t h e  proceeds from the s a l e  of t r i b a l  land 
I 

and b u i l d i n g s  s o l d  under t h e  a c t  of February 14 ,  1920, 4 1  S t a t .  415, 

and f o r  f a i l u r e  of defendant  t o  f u r n i s h  f a c t s  concerning d a t e s  of 

s a l e s ,  t h e  amounts rece ived  a t  each s a l e  and t h e  d a t e  t h e  purchase  

money was pa id  t o  an o f f i c e r  of t h e  United S t a t e s .  

The sum of $2,577.97 was received from the s a l e s  of l and  and 

b u i l d i n g s  and t h i s  sum was c r e d i t e d  t o  t h e  t r i b e  by f o u r  w a r r a n t s  i s sued  

between May 24, 1926, and February 17,  1927. T h e r e a f t e r ,  $2,575.45 was 

disbursed  i n  f i s c a l  year 1929 for per  c a p i t a  cash payments t o  t h e  

I n d i a n s  of p l a i n t i f f  t r i b e .  The sum of $2.52 was c a r r i e d  t o  t h e  s u r p l u s  

fund of t h e  defendant .  (See excep t ion  6, above.) 

We have determined t h a t  defendant  has a duty t o  make I n d i a n  t r u s t  

funds  p roduc t ive .  (See excep t ion  9, above.) Defendant t h e r e f o r e  had 

a du ty  t o  make t h e  funds p roduc t ive  which were rece ived  from t h e  

proceeds of t h e  s a l e s  of t r i b a l  land.  

Defendant should  f u r n i s h  information,  showing t h e  d a t e s  t h e  pur- 

chase  money f o r  t h e  t r i b a l  l ands  was rece ived ,  f o r  t h e  purpose  of 

computation of damages. 

Exception No. 18 

P l a i n t i f f ' s  excep t ion  18 a s s e r t s  t h a t  defendant  improperly deducted 

s u m  from t h e  proceeds of t h e  s a l e  of p l a i n t i f f ' s  land f o r  fees and 

commissions of registers and r e c e i v e r s  of de fendan t ' s  l and  o f f i c e s ,  and 
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that defendant  f a i l e d  t o  show how much w a s  deducted from the  proceeds 

of t h e  l a n d s  f o r  t h e s e  f e e s  and commissions. P l a i n t i f f  s t a t e d  t h a t  

s e c t i o n  5 of  the  1907 a c t ,  supra, and s e c t i o n  7 of t h e  1910 a c t ,  supra ,  

provided f o r  such charges ,  and t h a t  such charges a r e  " i l l e g a l  and 

immoral" due t o  de fendan t ' s  f i d u c i a r y  r e l a t i o n s h i p  t o  i t s  b e n e f i c i a r y  

i n  s e l l i n g  i ts  land.  See GAO Report ,  pp. 145, 167 and 177. 

The 1934 GAO Report con ta ins  e n t r i e s  r e f e r r i n g  t o  "two percen t  

c o m i s s i o n s  f o r  t h e  l and  o f f i c e s  a t  Gregory and Pierre, South Dakota. " 

1934 GAO Report ,  supra ,  Vol. 3, pp. 1622 ( i t e m  (I)), 1667, 1710. 

The 1907 a c t  provided,  among o t h e r  t h i n g s ,  as follows: 

Sec. 3 * * * I n  a d d i t i o n  t o  t h e  p r i c e  t o  be paid  
f o r  t h e  l a n d ,  t h e  entryman s h a l l  pay t h e  same 
f e e s  and commissions a t  t h e  time of commutatfon 
of f i n a l  e n t r y  as now provided by law, where t h e  
p r i c e  of t h e  land is one d o l l a r  and twenty-five 
c e n t s  per  a c r e .  . . . 
Sec. 5 That from t h e  proceeds a r i s i n g  from t h e  
s a l e  and d i s p o s i t i o n  of t h e  l ands  a f o r e s a i d ,  
e x c l u s i v e  of t h e  customary f e e s  and commissions, 
t h e r e  s h a l l  be d e p o s i t e d  i n  t h e  Treasury of t h e  
United S t a t e s ,  t o  t h e  c r e d i t  of  the  Indians .  . . 
(Emphasis added. ) 

The 1910 a c t  c o n t a i n s  s i m i l a r  p r o v i s i o n s .  The 1904 a c t ,  supra, 

s a y s  no th ing  about deduct ions  of f e e s  and c o m i s s i o n s .  

Since  t h e  a f o r e s a i d  a c t s  e i t h e r  made no provis ions  f o r  deduct ion 

of f e e s  and commissions o r  provided t h a t  t h e  entryman must pay such 

charges ,  i t  appears  t h a t  t h e  above d i s b u r s e m n t s  by defendant  were made 

0x1 beha l f  of the  entlyman from a p a r t  of the t o t a l  sum p a i d  f o r  t h e  l and  

by him, which sum included such  f e e s  and commissions. Explanat ions  i n  
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they a r e  adequate as a beginning t o  b r i n g  t h e  issues i n t o  focus.  ~hese 

i s sues  can l i k e l y  be resolved without f u r t h e r  order  of the  C o d s s i o n  

through use of discovery procedures under Rule 1 4  of our  Rules of P r a c t i c e  

(25 C . F . R .  5 503.14 (1968)) o r  a t  t h e  t r i a l  of t h e  i s sues  i n  this matter. 

See Blackfee t ,  supra ,  a t  85, 111. I f  i n t e r r o g a t o r i e s  a r e  served upon - 
defendant they should be  speci f ic .  I n  turn,  the Commission w i l l  expect 

defendant t o  make a good f a i t h  search  of its records  o r  t a k e  o the r  

appropr ia t e  measures t o  fu rn i sh  the answers. Id., a t  94-95. 

Except ion No. 19 

P l a i n t  i f f  complains i n  i ts nineteenth except ion of expendi ture  of 

t r i b a l  funds der ived  from sa le  of lands, and i n t e r e s t  thereon,  a l l eged ly  

cont ra ry  t o  law. P l a i n t i f f  s t a t e s  t h a t  the GAO Report shows that  of the 

sum of $244,604.21, which includes  p r i n c i p a l  and i n t e r e s t ,  de r ived  from 

t h e  s a l e  of t r i b a l  lands under t h e  acts  of 1904,  1907, 1910 and 1920, 

supra, t he  sum of  $191,453.66 was disbursed from Ju ly  1, 1925, through 

June 10, 1951, l eav ing  $53,150.55 i n  t he  t reasury .  The i t e m  comprising 

the  t o t a l  of $191,453.66 are  s e t  f o r t h  by p l a i n t i f f  i n  t h e  except ion  as 

a composite of Statements No. 15 and 21. GAO Report, pp. 150 and 185. 

P l a i n t i f f  r a i s e s  i n i t i a l l y  t h e  claim w e  discussed e a r l i e r ,  as t o  

Except ion 11, t h a t  the  disbursements were l e g a l  ob l i ga t i ons  of defendant 

under a r t i c l e  5 of t h e  1877 a c t ,  supra ,  and were improperly made from t h e  

tribe's t r u s t  funds. We discussed t h a t  argument above, and determined 

that p l a i n t i f f  was c o r r e c t ,  a t  l e a s t  t o  the  i tem l i s t e d  i n  defendant ' s  

1934 GAO Report a s  e w e n d i t u r e s  made by defendant under article 5. 

In  dealing s p e c i f i c a l l y  *with except ion 19, t he r e fo re ,  w e  conclude 

that t h e  follcwirig disbursements,  which a r e  i d e n t i c a l  or  analogous t o  
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i tems l i s t e d  i n  defendant ' s  1934 GAO Report ,  were f o r  cont inuing 

o b l i g a t i o n s  of defendant under the 1877 a c t ,  and were improperly charged 

agains  t p l a i n t i f f  ' s  IMPL funds : 

Agency bu i ld ings  and r e p a i r s  

Agr i cu l t u r a l  a i d  
P l an t i ng  and ha rves t i ng  crops 

Automobiles, v e h i c l e s ,  maintenance 
and r e p a i r s  

Cash r e l i e f  payments a/ 

Clothing 

Expenses of Indian de l ega t i ons  

Fuel and light 

Household equipment and s u p p l i e s  b/ 
Indian dwel l ings  

Livestock 
Feed and c a r e  of 
Purchase of 

Maintaining law and order  &/ 

Medical a t  t e n t  i on  
Drugs 
Fuel and l i g h t  
Hospi ta l  c a r e  
Hospi ta l  equipment and supp l i e s  

Miscellaneous agency expenses A/ 

Pay of a t t o rneys  

Pay of l a b o r e r s  g/ 

Provis  Ions  

Transpor ta t ion  of Indian s u p p l i e s  

TOTAL 

a/ Lis ted  i n  t he  1934 GAO r e p o r t  a s  "Relief of d e s t i t u t e  h d i a n s . "  - 
b l  Lis t ed  i n  t h e  1924  GAO r e p o r t  as "Furni ture  and equipment." - 
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c/ The 1934 GAO report lists item as "Indian police." - 
d /  The 1934 GAO r e p o r t  l ists analogous items such as "Pay of  - 

Miscellaneous agency employees" and "Subsistence of agency 
employees. " 

e/ "Labor i n  l i e u  of r a t i ons"  o r  "pay of farmers," l i s t e d  i n  the - 
1934 r e p o r t ,  are analogous. 

Although expendi tu res  f o r  educat ion a r e  not  included i n  the GAO l i s t ,  

we determined, as discussed concerning exception 11 above, t h a t  expendi tures  

for education were an ob l iga t i on  of defendant under t h e  1877 a c t .  Therefore 

we conclude t h a t  expendi tu res  t o t a l l i n g  $11,562.48 f o r  educat ion were also 

improperly charged a g a i n s t  p l a i n t i f f ' s  IMFL funds. 

The 1960 r epo r t  a i s o  includes "Per c a p i t a  cash payments" (two e n t r i e s ,  

$84,336.SO and $55,715.62, for a t o t a l  of $l4O,O5Z.l2) and "Purchase of 

land" ($14.24). P l a i n t i f f  interposes no ob jec t ion  t o  t he se  items. In  

p a r t  A of t h e  exception plaintiff refers to "Per c a p i t a  cash payments" 

as expendi tures  which are c l e a r l y  not  t he  obligation of t h e  defendant 

under a r t i c l e  5 of the 1877  a c t ,  and to  t he  "Purchase of land" as a 

p o s s i b l e  a d d i t i o n  t o  such nombl iga to ry  expenditures. 

Exception No. 20 

This except ion is coucenled w i t h  disbursements of t h e  $191,453.66 

discussed above i n  excrptxon 19, and complains of defendant ' s  alleged 

f a i l u r e  t o  f u r n i s h  a2 l ~ i ~ - z e  ir.fo-tion, and of defendant t  s expendi tu res  

allegedly i n  v i o l a t i o n  af  law and the s tandards  applicable t o  a t r u s t e e -  

fiduciary relationship. 
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However, t he se  disbursements have been disposed o f ,  except as 

t o  two ca t ego r i e s ,  pursuant  t o  except ion 19. The two ca t ego r i e s  of  

disbursements remaining f o r  our  cons idera t ion  a r e  per  c a p i t a  cash 

payments and purchase of land ,  i n  t h e  r e spec t i ve  amounts of $140,052.12 

and $14.24. 

P l a i n t i f f  makes f i v e  d i s t i n c t  arguments i n  exception 20. The 

f i r s t  argument ques t ions  whether t h e  expendi tures  were of t r i b a l  b e n e f i t .  

This argument is app l i cab l e  as t o  t h e  disbursement fo r  purchase of land.  

We may proceed t o  t r i a l  a s  t o  t h i s  i s s u e .  

P l a i n t i f f ' s  second argument concerns de l ivery  of food, c lo th ing  o r  

supp l i e s ,  and is not  p e r t i n e n t  t o  t h e  items remaining under considerat ion.  

P l a i n t i f f ' s  t h i r d  argument is  t h a t  t h e  records  do not i n d i c a t e  

whether i tems were d i s t r i b u t e d  t o  Indians  i n  payment f o r  l abor  performed 

by t h e  Indians .  Such informat ion can be obtained by p l a i n t i f f  from 

defendant pursuant  t o  our  Rules of P rac t i c e .  Standing Rock, supra. a t  

249. 

P l a i n t i f f ' s  f ou r th  argument is  t h a t  t he r e  is no i nd i ca t i on  i n  t h e  

GAO Report of t h e  existence of any cash a r i s i n g  from s a l e  of goods, o r  

re funds ,  spo i l age ,  e t c .  This argument is inappl icab le  t o  t he  items 

remaining under cons idera t ion  too. 

F ina l l y ,  p l a i n t i f f  argues  t h a t  defendant must include i n  i t s  

account ing r e p o r t  d a t a  concerning proper ty  purchased by defendant with 

p l a i n t i f f ' s  t r u s t  money. Defendant is requi red  t o  furnish an accounting 



35 Ind. C1. C m .  123 147 
Re typed 

as  to purchases  p r o p e r l y  made of land o r  b u i 1 d i n p . s .  I!owever, s i n c e  

p l a i n t i f f  is challenging the p r o p r i e t y  of t h e s e  p ~ i r c h a s e s ,  a n  order now 

for d e f e n d a n t  t o  f u r n i s h  a n  account in^ w o u l d  he p r e m a t u r e .  W e  will de fe r  

o r d e r i x i r  an a c c o u n t  i n r  f o r  p t ~ r c h a s c s  o f  l a n d  o r  h u i l  d i r g s  pending our 

determination a s  to t h e  p r o p r i e t y  of d e f e n d a n t ' s  exper .c! i turcs  t h e r e f o r .  

Future P r o c e e c f i ~ ~  --  -- - --- ---- - 
As we have i n d i c a t e d  i n  t h e  f a r c p o i n p  d i s c u s s i o n ,  wc may proceed t o  

t r i a l  a8 t o  s o m  o r  a l l  of e x c e p t i o n s  15, 16, and 20. I n  t h e  i n t e r e s t  o f  

moving t h i s  case f i l m y ,  IW will schcdu le  n trial a s  t o  these e x c e p t i o n s ,  

As t o  exceptions 2 :  3 ,  am? 5, i t  appears to t b e  Conmis s ion ,  on t h e  

b a s i s  of our e x m i n a t i o n  of t h e  GAn Report, t h a t  r e l a t i v e l y  small s u m  

are i n v o l v t d .  I t  is  c l cnr ,  n n n r t h r l c s s ,  tha t  thcsc e x c e p t i o n s  c a n n o t  be 

r e s o l v e d  wi t l m u t  f u r  t h c r  a c c o u n t  i n y  . 
In Docl:et 139, i n  which the s a r c  issws were ra i sed ,  t h e  p a r t i e s  

a t t e n d e d  a c o n f c r e r l c e  I l e f o r e  C m r i s s i o ~ c r  Vance, at which t h e y  determined 

t h a t  f u r t h e r  i n f o m a t  i o n  should h e  stipp3 icc! by d e f e n d a n t .  The d e f e n d a n t  

w i l l  he  e x p e c t e d  t o  p r o v i d e  t h e  sane s u p r l e r e n t c - r y  f n f o r r n a t i o n  i n  this 

docket as w e l l ,  

As t o  e x c e p t i o n s  14 an<! 1 7 ,  i n  which wt llave d e t e r m i n e d  t h a t  

defendant is r e q u i r e d  t o  f u r n i s h  additional i n f o r m t i o n ,  d e f e n d a n t  will 

be o r d e r e d  to f u r n i s h  said i n f o m n t i o n  w i t h i n  60 d a y s .  

P l a i n t i f f  will hnvc 60 days  v i t h i n  w h i c h  t o  r e s p o n d  t o  d e f e ~ d a n t ' s  

f i l i n g .  Thc n a t u r e  of t h o s e  e x c e p t i o n s  is  such t h a t  when t h e  data i s  

submit ted ,  and after plaintiff bas m d e  its ancnded cxceptions thereto, 
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i f  any, i t  is poss ib l e  t h a t  they may be disposed of on motion without  

the neces s i t y  f o r  f u r t h e r  t r ia l .  

I f  defendant has  n o t  suppl ied  t h e  add i t i ona l  d a t a  ca l l ed  f o r  wi th in  

t h e  prescr ibed  per iod,  t he  Commission w i l l  request  p l a i n t i f f  t o  submit 

a claim f o r  damages based on e x i s t i n g  evidence. I f  p l a i n t i f f ,  a f t e r  

r e c e i p t  of defendant 's  a d d i t i o n a l  d a t a ,  has not f i l e d  amended except ions 

t he re to  wi th in  60 days, w e  w i l l  e n t e r t a i n  a motion f o r  d i smissa l  as t o  

t he  r e l evan t  except ions.  

W e  concur: 
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Kuykendsll, Chairman, and Yarborough, Commissioner, concurring: 

We concur as t o  except ion 9 s ince  w e  a r e  now bound by t h e  a u t h o r i t y  of 

Te-Moak Bande of Weetern Shoshone Indians v. United States,  Dockets 

326-A, e t  a l . ,  31 Ind. C 1 .  Comm. 427 (1973). i n  which w e  d i s sen t ed  from 

the views of t h e  major i ty  of t he  Commission concerning the proper measure 

of damages for defendant 's  f a i l u r e  to  make the p l a i n t i f f s '  IMPL funds 

productive.  We s t a t e d  t h a t  the proper measure of such damages is simple 

i n t e r e a t  on t he  unproductive balances which were i n ,  or  should have been 

in ,  t he se  accounts.  Since the major i ty  decided otherwise,  we now are 

bound t o  fol low t h e  a u t h o r i t y  of Te-Moak, supra ,  in t h e  i n s t a n t  case .  


