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OPINION OF THE COMMISSION 

Vance, Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commissi.on. 

This a c c o u n t i n g  c a s e  i s  b e f o r e  t h e  Commission on a motion by p l a i n -  

tiff f o r  a n  o r d e r  f i x i n g  a  t ime c e r t a i n  f o r  de fendan t  t o  f u r n i s h  c e r t a i n  

d a t a ,  and f o r  r u l i n g s  on i s s u e s  of  law, and mot ions  by de fendan t  f o r  

summary judgment and f o r  leave t o  f i l e  amended answers t o  t h e  amended 

e x c e p t i o n s  . 
P l a i n t i f f  f i l e d  i t s  a c c o u n t i n g  p e t i t i o n  in 1951, asking f o r  an  

a c c o u n t i n g  from J u l y  1, 1925, of f u n d s  h e l d  by de fendan t  pu r suan t  t o  

v a r i o u s  a c t s  of Congress .  An accoun t ing  f o r  the pe r iod  up through 

June 30, 1925,  had been a d j u d i c a t e d  by t h e  Cour t  of Claims. Sioux 

T r i b e  v .  Un i t ed  S t a t e s ,  105 C t ,  C 1 .  658, 64 F. Supp. 303, remanded, 329 
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U.S .  684 (1946), judament reentered, 112 Ct. C1. 39 (1948), cert. denied, 

337 U.S. 908 (1949); Sioux Tribe v.  United States, 105 Ct. C1. 725, 64 

F. Supp. 312, remanded, 329 U.S. 685 ( 19461 ,  judgment reentered, 112 

Ct. C1. 50 (l948), cert. denied, 337 U . S .  908 ( 1 9 4 9 ) .  (The case reported 

at 105 Ct. C1. 658 concerns an accounting of the price stipulated in 

the Act of 1889, 25 Stat. 888, and will be referred to hereinafter 

as Sioux I. The case reported at 105 Ct. C1. 725 concerns a general 

accounting, and will be referred to hereinafter as Sioux 11.) 

In response to plaintiff's petition, defendant filed a General 

Accounting Office Report, certified on March 30, 1959. Of the subsequent 

history of the case, suffice it to say that pursuant to our decision 

reported at 26 Ind. C1. Cmm. 92 (1971), seventeen amended exceptions 

to the GAO Report, filed on September 15, 1970, by plaintiff, are before 
1 / - 

us. 

Defendant filed an answer on November 4, 1971, to the amended ex- 

ceptions, and on November 18, 1971, plaintiff filed a reply to defendant's 

answer, and a motion for an order fixing time for defendant to furnish 

data, and for rulings on issues of law. 

On November 20, 1973, defendant filed motions requesting leave to 

file an amended answer to plaintiff's amended exceptions and for partial 

summary judgment. Plaintiff filed a response to defendant's motion for 

leave to amend, and a separate response to defendant's motion for partial 

summary judgment, to which defendant filed replies. 

1/ Eighteen exceptions were filed, but exception number 8 was dismissed - 
in the 1971 decision. 
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~ o c k e t  117 is f o r  the most p a r t  p a r a l l e l  t o  Dockets 118 and 119. The 

r e s p e c t i v e  p l a i n t i f f s  i n  t h e  l a t t e r  two dockets  a r e  Sioux t r i b e s  from 

the Standing Rock and Rosebud r e s e r v a t i o n s ,  predominantly r a i s i n g  i s s u e s  

and r e l y i n g  on arguments s i m i l a r  t o  those  r a i s e d  by the  Pine  Ridge Sioux 

i n  t h e  i n s t a n t  case .  Many of t h e  i s s u e s  r a i s e d  i n  Docket 117 were the re -  

f o r e  d i scussed  and disposed of by t h e  Commission i n  Dockets 119 and 118. 

Consequently many of t h e  i s s u e s  b e f o r e  u s  now w i l l  be decided by r e f e r e n c e  

t o  our d e c i s i o n  i n  Docket 119, 34 Ind ,  C 1 .  Conw. 230 ( 1 9 7 4 )  , r e f e r r e d  t o  

h e r e i n a f t e r  a s  Standing Rock, o r  our d e c i s i o n  i n  Docket 118, decided 

today,  r e f e r r e d  t o  h e r e i n a f t e r  a s  Rosebud. 

Defendant a rgues  i n  i t s  amended answer t h a t ,  i n s o f a r  as  amended 

excep t ions  2  through 6 ,  and 1 2 ,  may r e l a t e  t o  funds appropr ia ted o r  

expended under s e c t i o n  17 of t h e  a c t  of 1889, 25 S t a t .  894, p l a i n t i f f  

is bar red  by r e s  j u d i c a t a  and c o l l a t e r a l  e s toppe l  from a s s e r t i n g  t h a t  

t h e  money involved t r i b a l  funds ,  Defendant s t a t e s  t h a t  t h e  Court of 

Claims determined i n  the  Sioux c a s e s ,  supra ,  t h a t  funds appropr ia ted  

and expended under t h e  act  of 1889 on behalf  of p l a i n t i f f  were i n  excess  

of any amount due under any o b l i g a t i o n  e x i s t i n g  by t r e a t y  o r  l e g i s l a t i o n ,  

and t h a t  the  expendi tu res  t h a t  were made a f t e r  such f u l f i l l m e n t  of the  

o b l i g a t i o n s  under t h e  a c t  of 1889 were g r a t u i t o u s .  Thus ,  defendant 

a s s e r t s  t h a t  i t  is under no duty  t o  make an accounting of a d d i t i o n a l  

funds  d i sbursed  s i n c e  1925 pursuant  t o  t h e  Act of 1889. 

P l a i n t i f f ' s  response t o  de fendan t ' s  motion argues  t h a t  s i n c e  

defendant  d i d  not  a s s e r t  t h e  aforementioned defenses  f o r  twenty-two 
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y e a r s  a f t e r  t h e  c m p l a i n t  was f i l e d  ia May 1951, such d e f e n s e s  were 
2,' - 

waived by de fendan t .  Defendant ' s  r e p l y  s t a t e s  t h a t  p l a i n t i f f ' s  amended 

excep t ions  were f i l e d  i n  September 1970, almost s i x  y e a r s  a f t e r  they 

were due accord ing  t o  t h e  Commission's o r d e r  i s sued  i n  A p r i l  1964. 

Defendant a r g u e s ,  and we concur ,  t h a t  t h e  i n t e r e s t s  of j u s t i c e  a r e  no 

less se rved  i n  p e r m i t t i n g  an amended answer by defendant  t o  s e t  f o r t h  

a f f i r m a t i v e  d e f e n s e s ,  than i n  p e r m i t t i n g  t h e  a f o r e s a i d  amended e x c e p t i o n s  
3 /  - 

t o  be f i l e d  by p l a i n t i f f  a f t e r  a long d e l a y .  

I n  c o n s i d e r i n g  the s u b s t a n c e  of de fendan t ' s  argument i n  i t s  

amended answer, w e  refer t o  Standing Rock, supra ,  a t  233-34, where 

w e  d e a l t  w i t h  t h i s  q u e s t i o n .  We concluded t h e r e i n  t h a t  t he  Court  of 

Claims determined t h a t  defendant  had met i t s  t r e a t y  o b l i g a t i o n s  p r i o r  

t o  1925, and t h a t  a d d i t i o n a l  expend i tu res  under s e c t i o n  17 of t h e  1889 

a c t  f o r  p l a i n t i f f ' s  b e n e f i t  were g r a t u i t o u s .  I n  the  c a s e  of t h e  P ine  

Ridge Rese rva t ion ,  t h e  t r e a t y  o b l i g a t i o n  had been met by 1916. (The 

subsequent  e x p e n d i t u r e s  f o r  t h e  Pine  Ridge r e s e r v a t i o n ,  cover ing  t h e  

pe r iod  from 1916 t o  1925, t o t a l l e d  $1,566,056.55 .) Expend i tu res  a f t e r  

1925 only  r e s u l t e d  i n  a d d i t i o n a l  g r a t u i t i e s .  Defendant has  no o b l i g a t i o n  

t o  account  f o r  such g r a t u i t o u s  e x p e n d i t u r e s .  

2 /  On October 15,  1970, defendant  r a i s e d  t h e  de fense  of r e s  j u d i c a t a  - 
i n  i t s  f u r t h e r  r e sponse  t o  p l a i n t i f f ' s  motion t o  f i l e  amended except ions 
t o  t h e  p e t i t i o n .  (Defendant incorpora ted  by r e f e r e n c e  i ts  memorandum 
f i l e d  i n  Docket 119 r e l a t i v e  t o  s imilar  motions.)  Defendant thus 
r e f e r r e d  t o  c la ims  made i n  t h e  amended p e t i t i o n  f o r  F i f t h  Amendment 
t a k i n g s  under the a c t s  of March 3, 1909, 35 S t a t .  781, 810 and May 27, 
1910, 36 S t a t .  440, and s t a t e d  t h a t  such c la ims  could  have been a s s e r t e d  
p r e v i o u s l y  under t h e  j u r i s d i c t i o n a l  act of June 3, 1920, 4 1  Stat. 738, 
which de fendan t  a l l e g e d  was broad enough t o  have al lowed c l a i m s  f o r  such 
t a k i n g s .  The Commission r e j e c t e d  t h i s  d e f e n s e ,  26 Ind.  C1. Comm., supra .  

3/  Defendan t ' s  amended acsver f i l e d  November 20,  1973, is i n  r e f e r e n c e  - 
t o  i ts  answer f i l e d  November 4 ,  1971. 
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However, amended e x c e p t i o n s  2-5 are concerned wi th  o t h e r  funds  i n  

addit ion t o  those expended under s e c t i o n  17 of the  1889 a c t ,  s p e c i f i c a l l y ,  

I n d i a n  Money, Proceeds of Labor (IMPL) funds .  We t h e r e f o r e  can only 

deny excep t ions  2-5 i n s o f a r  as they r e l a t e  t o  funds o r  a p p r o p r i a t i o n  

accoun t s  e s t a b l i s h e d  pursuant  t o  s e c t i o n  1 7  of t h e  1889 a c t .  

Except ions  6 and 1 2  app ly  on ly  t o  c e r t a i n  expend i tu res  made under 

t h e  1889 a c t .  W e  t h e r e f o r e  w i l l  d i s m i s s  excep t ions  6 and 1 2 ,  

Except ion No. 1 

P l a i n t i f f ' s  f i r s t  excep t ion  is  based upon the  f a i l u r e  of defendant  

t o  account beyond June 30, 1951. An up-to-date account ing is  requ i red  

on ly  i f  i t  is determined t h a t  defendant  was g u i l t y  of pre-1946 wrong- 

do ings  which have cont inued.  S tand ing  Rock, supra ,  a t  234-35. The 

motion of p l a i n t i f f  w i t h  r e s p e c t  t o  t h i s  except ion i s  t h e r e f o r e  denied 

wi thou t  p r e j u d i c e .  

Except ion No. 2 

P l a i n t i f f ' s  second excep t ion  is  from defendan t ' s  f a i l u r e  t o  cover 

funds  i n t o  i n t e r e s t - b e a r i n g  accoun t s  wi thou t  undue d e l a y ,  and f o r  f a i l u r e  

t o  r e p o r t  t h e  f a c t s  from which i t  can be  determined whether receipts 

were covered i n t o  i n t e r e s t - b e a r i n g  accoun t s  wi thout  d e l a y .  

On reviewing t h e  account ing r e p o r t ,  w e  conclude t h a t  the  r e p o r t  

does  n o t  d i s c l o s e  how long p l a i n t i f f ' s  funds  were held outside t h e  

t r e a s u r y ,  The record  is t h u s  inadequa te  t o  determine whether t h e r e  

was an undue d e l a y  i n  cover ing  funds  i n t o  t h e  i n t e r e s t  bearing accounts .  



P l a i n t i f f  is e n t i t l e d  t o  t h i s  informat ion.  d., at  235. Defendant w i l l  
4/ - 

t h e r e f o r e  be o rdered  t o  r e p o r t  t h e  p e r t i n e n t  f a c t s  r eques ted .  

Exception No. 3 

P l a i n t i f f ' s  t h i r d  e x c e p t i o n  is  from defendan t ' s  f a i l u r e  t o  i n d i c a t e  

t h e  d a t e s  and amounts of w a r r a n t s  and c e r t i f i c a t e s  of d e p o s i t  cover ing  

r e c e i p t s  c r e d i t e d  t o  t h e  p r i n c i p a l  fund,  and from d e f e n d a n t ' s  f a i l u r e  

t o  show t h e  amounts of i n t e r e s t  c r e d i t e d  t o  t h e  i n t e r e s t  fund,  and 

t h u s  f o r  f a i l u r e  t o  compute i n t e r e s t  c o r r e c t l y .  

Our review of P a r t  IV of the account ing r e p o r t  l e a d s  u s  t o  conclude 

t h a t  t h e  in fo rmat ion  r e q u e s t e d  is not  con ta ined  t h e r e i n .  P l a i n t i f f  is 

e n t i t l e d  t o  t h i s  i n f o m a t i o n .  Defendant w i l l  be o rde red  t o  r e p o r t  t h e  

f a c t s  r e q u e s t e d .  

P l a i n t i f f ' s  f o u r t h  e x c e p t i o n  is based on de fendan t ' s  a l l e g e d  

' ' r e v e r s e  spending,"  t h a t  i s ,  spending i n t e r e s t - b e a r i n g  funds  when non- 

I n t e r e s t - b e a r i n g  funds  were a v a i l a b l e ,  and f o r  f a i l u r e  t o  r e p o r t  

f a c t s  n e c e s s a r y  t o  a s c e r t a i n  t h e  degree  of " reverse  spending." P la in -  

t i f f  r e f e r s  t o  seven i n t e r e s t - b e a r i n g  funds  i n  t h e  GAO Repor t ,  pages 

359 t o  369, i n c l u d i n g  i n t e r e s t  on IMPL and "proceeds of lands"  funds ,  

and r e q u e s t s  t h a t  de fendan t  be requ i red  t o  r e p o r t  t h e  b a l a n c e s  i n  t h e  

i n t e r e s t - b e a r i n g  and non- in te res t -bea r ing  accounts  on t h e  v a r i o u s  d a t e s  

of wi thdrawal  . 

4 /  As we concluded above,  t h e  o r d e r  t o  defendant  t o  r e p o r t  a d d i t i o n a l  - 
f a c t s  a s  t o  e x c e p t i o n s  2, 3 and 5, does no t  extend t o  funds  expended 
under s e c t i o n  17 of t h e  1889 a c t ,  supra .  
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The ramifications of this exception are fully discussed in Standing 

Rock. We concluded that data in the 6AO Report is adequate to allow - 
plaintiff to calculate losses from reverse spending. I d . ,  a t  236-37. - 

Therefore plaintiff's request t h a t  defendant be ordered to furnish addi- 

tional data as to this exce?tion will be denied. 

-Except f o ~  Xo.  2 

Plaintiff's fifth exceptior, is based on d e f e n d a n t ' s  alleged pre- 

mature withdrawal from i n t e r e s t - b e a r i n ?  funds, c a u s i n g  t h e  tribe t o  

lose interest, and for f a i l ~ r e  t? repcrt  dntcs  of withdrawal and of 

disbursement, such dates being 3ecessary to a s c e r t a i n  the amount of 

interest due plaintiff. 

Defendant's accounting r e p a r t  does not contain the information 

plaintiff requests, and plaintiff is e n t i t l e d  to this data. Id., at 

237. Accordingly, the Commission will order  d e f e n d a n t  to furnish t h e  

inf omat ion concerning the dates of withdrawal and subsequent disburse- 

ments from plaintiff's interest-b~aring accounts in the i n s t a n t  docket. 

Exception -- No. 6 

This exception is no longor  under consideration, as we have decided 

hereinabove that  it will b: d i sn issed .  

Exception No. 7 .- -- 

Plaintiff's seventh excepriar pertains to defendant's failure to 

furnish certain d a t e s  sc wl-,ich s p e c i f i e d  items were credited to various 

accounts. The information was requested i n  order to determine damages, 

if any, as for reverse spendizq .  On J u l y  13, 1972, the defendant 

reported the dates requested. The plaintiff should now file an exception, 
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i f  i t  has any, t o  t h e  r e c e n t l y  submitted da t a .  The Commission w i l l  g r a n t  

a per iod of 30 days f o r  p l a i n t i f f  t o  make such except ion t o  t h e  m a t e r i a l  

i n  ques t ion  submitted by defendant.  

Exception No. 8 

The e igh th  except ion a s se r t ed  by p l a i n t i f f  is based on the  a s s e r t e d  

failure of defendant  to account for XMPL funds p r i o r  t o  J u l y  1, 1925. 

This except ion i a  no longer  under cons idera t ion ,  having been e a r l i e r  

dismissed by t h e  Commission. 26 Ind. C1. Comm. 92,  95-96 (1971). 

Exception No. 9 

P l a i n t i f f ' s  n i n t h  except ion concerns i n t e r e s t  on Ind ian  Money, 

Proceeds of Labor (IMPL) funds. Defendant paid no i n t e r e s t  on IKPL funds 

u n t i l  an i n t e r e s t  account was es t ab l i shed  pursuant t o  t h e  Act of June 13, 

1930, 46 S t a t .  584. The IMPL fund was c rea t ed  by Congress by t h e  

app rop r i a t i on  act of March 3, 1883, c .  141, 22  S t a t .  582, 590. The 

Comis s ion  has  determined i n  Standing Rock, supra ,  a t  239, that pursuant  

t o  our d e c i s i o n  i n  Te-Moak Bands of Western Shoshone Ind ians  v. United 

States, Dockets 326-A, et al., 31 Ind. C1. C o b .  427 (1973), defendant  

had a du ty  t o  make Indian t r u s t  funds product ive,  and i s  l i a b l e  t o  

p l a i n t i f f  f o r  i t s  f a i l u r e  t o  do so  during t he  period p r i o r  t o  J u l y  1, 

1930, t he  e f f e c t i v e  d a t e  of t he  1930 a c t .  

Exception No. 10 

p l a i n t i f f ' s  t e n t h  except ion i s  based on t he  defendant ' s  a s s e r t e d  

expendi ture  of IMPL funds con t r a ry  t o  s t a t u t o r y  l i m i t a t i o n s .  fMPL 

funds were author ized  by t h e  app rop r i a t i on  a c t  of  March 3, 1883, supra ,  

d i r e c t i n g  t h a t  proceeds from "products of any Ind ian  r e s e r v a t i o n  be 
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covered Into the treasury for the benefit of the tribe." The act of 

May 18, 1916, 39 Stat. 123, 159, required congressional appropriation 

for all IKPL expenditures except for "equalization of allotments, educa- 

tion of Indian children, per capita and other payments." 

These same expenditures are objected to in exception 11, infra. We 

determine, in our discussion as to exception 11, that these expenditures 

were improperly charged by defendant against plaintiff's trust funds, 

except for $20 for "payment 60r depredations." Therefore we will limit 

our discussion of exception 10 to the item "payment for depredations." 

Plaintiff asserts that only one of the categories of expenditures 

listed in the GAO report, expenditures for education, is included in the 

aforementioned exceptions to the statute's limitations. However, the 

broad language of the 1916 statute excepts not only expenditures for 

education, but those made for "other payments." The "payment for 

depredations'' could be considered "other payments." Neither party has 

addressed itself to the significance of the term "other payments." We 

will defer a decision on the issues raised by this exception under after 

we have considered the briefs of the parties. Standing Rock, supra, at 

240. 

Exception NO. 11 

Plaintiff's eleventh exception deals with the same portion of the 

accounting report concerning IMPL funds as we discussed in exception 10. 

Plaintiff alleges in exception 11 that the twenty disbursement classifi- 

cations (GAO report, p. 80) are not explained adequately and that funds 

totaling $10,233.96 were expended not for the direct and exclusive 
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benefit of the tribe, but for certain continuing obligations of the 

defendant. 

In support of the latter allegation, plaintiff argues that these 

expenditures are part of continuing obligations of the defendant under 

Article 5 of the 1877 act, 19 Stat. 254. Plaintiff cites Sioux I and 

Sioux 11 in support of i t s  claim. 

We discussed this issue at length in Rosebud, and determined that 
5/ - 

defendant had made expenditures in a number of categories in accordance 

with its view of its obligations under the 1877 act. We concluded in 

Rosebud that it is improper for defendant to charge these expenditures 

against plaintiff's IMPL funds. 

We therefore conclude that all expenditures for the purposes shown 

in the aforementioned list were improperly charged by defendant against 

Indian trust funds. In dealing specifically with exception 11, the 

following disbursements were improperly charged against plaintiff's 

IMPL funds: 

Agency buildings and repairs 
Agricultural aid: a/ 
Clearing, breaking and 
fencing land 
Paying of farm laborers 
Seeds, fruit trees and fertilizer 

Automobiles, vehicles, maintenance 
and repairs 11' 

Clothing 
Education 
Expenses of Indian delegations 

51 The categories are those specified in a list in the 1934 GAO Report - 
submitted in the Court of Claims Sioux cases (see GAO Report filed July 12, 
1934, in C - 5 3 1 ,  pp. 946-481, as well as the category of education, dis- 
cussed in Sioux 11 at p. 802. 
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L ives tock :  
Purchase of 

Medical  a t t e n t i o n :  
Pay and expenses  of p h y s i c i a n s  

Misce l l aneous  agency expenses 
Pay and expenses  of a g r i c u l t u r a l  

e x t e n s i o n  a g e n t s  d /  
Pay and expenses  of Tamers 
Pay of a s s i s t a n t s  e/ 
Pay of c l e r k s  c/ 
Pay of housekeepe r s  c-/ 
Pay of l a b o r e r s  e/ 
Pay of s t e n o g r a p h e r s  e/  
Pay of t r a n s c r i b e r s  e7 
Roads and b r i d g e s  f /-  
T r a n s p o r t a t i o n  of 1Zdian  s u p p l i e s  

-a/ L i s t e d  i n  t h e  1034 GAO Repor t  as  " A g r i c u l t u r a l  implements" 
o r  " a g r i c u l t u r a l  improvements." 

b/ L i s t e d  i n  t h e  1934 GAO Repor t  as "Opera t ion  and r e p a i r s  - 
of au tomobi l e s .  " 

c /  L i s t e d  i n  the  1934 GAO Repor t  a s  "Pay of misce l l aneous  - 
agency employees." 

d /  L i s t e d  i n  t h e  1934 GAO Repor t  as "Pay of agen t s . "  - 

e/ The 1959 GAO Repor t ,  a t  page 141,  s t a t e s  t h a t  t h e  r e c o r d s  - 
f a i l  t o  disclose more s p e c i f i c  informat ion  on t h e s e  ex- 
pendi  t u r e s .  The 1934 GAO Repor t  inc ludes  s lmilar  
e x p e n d i t u r e s  f o r  farmers,field matrons ,  i n t e r p r e t e r s ,  
watchmen and o t h e r s .  

f /  L i s t e d  i n  t h e  1934 GAO Repor t  under " ~ o n s t r u c t i o n  of r o a d s ,  - 
e t c  . ' I  

The o n l y  i t e m  remaining is $20 expended a s  "payment f o r  depreda t ions . "  

P l a i n t i f f  a r g u e s  t h a t  apa r t  from a r t i c l e  5, t h e  e x p e n d i t u r e s  from IMPL 

funds  were n o t  f o r  t r i b a l  b e n e f i t .  We may ~ r o c e e d  t o  t r i a l  a s  t o  t h i s  

i t e m .  S t and ing  Rock, supra, a t  241. 
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Exception No. 1 2  

This exception is no longer under consideration, having been dis- 

missed hereinabove purauant to defendant's motion. 

Exception No. 13 

Plaintiff's thirteenth exception is based upon defendant's failure 

to account for lands reserved for and lands patented to religious 

organizations pursuant to the act of May 27, 1910, 36 Stat. 440. 

Plaintiff asserts that in the accounting to 1925 before the Court of 

Claims in Sioux 11, defendant reported dates,  land descriptions and 

acreages of land reserved and patented under the aforementioned act, 

and that the accounting in this case should contain corresponding 

information. 

Such information was pertinent in Sioux 11, but plaintiff has not 

shown the relevance of such information in this case. See Standing Rock, 

supra, at 242, The Conmission concludes that plaintiff's exception 

herein is without merit. 

Exception No. 1 4  

Plaintiff's fourteenth exception complains that defendant failed 

to account for lands disposed of after 1925 under the act of May 2 7 ,  

1910, supra. Plaintiff is entitled to such information. Standing 

Rock, supra, at 243. The defendant is ordered to furnish information 

showing acreage and prices of lands disposed of after June 30, 1925, 

under the aforesaid act, and the amount of acreage, if any, remaining 
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unsold .  B l a c k f e e t  and Gros Ventre  T r i b e s  v. United S t a t e s ,  Dockets 

279-C and 250-A, 32 Ind.  C1. Com. 65,  76 et seg. (1973). 

Except ion No. 15 

P l a i n t i f f ' s  f i f t e e n t h  e x c e p t i o n  is based upon the  a s s e r t e d  f a i l u r e  

of defendant  t o  pay f a i r  rate of i n t e r e s t  on the  proceeds from t h e  

s a l e  of t h e  t r i b e ' s  land under the a c t  of May 27, 1910, supra .  (1959 

GAO Repor t ,  p. 136) .  S e c t i o n  7  of t h e  1910 a c t  d i r e c t e d  t h a t  t h e  p roceeds ,  

e x c l u s i v e  of f e e s  and commissions, be  p laced  i n  the  Treasury and draw 

i n t e r e s t  a t  3% per annum. P l a i n t i f f  c l a ims  t h a t  the  t h r e e  p e r  c e n t  

r a t e  of i n t e r e s t  was u n f a i r  when compared t o  p r e v a i l i n g  marke t  r a t e s .  

W e  may proceed t o  t r i a l  as t o  t h i s  i s s u e .  Standing Rock, supra ,  a t  

243. 

Except ion No. 16 

P l a i n t i f f ' s  s i x t e e n t h  excep t ion  complains t h a t  defendant  charged 

t h e  proceeds from t h e  sale and d i s p o s i t i o n  of p l a i n t i f f ' s  land wi th  f e e s  

and commissions of r e g i s t e r s  and r e c e i v e r s  of de fendan t ' s  land o f f  i c e s ,  

and f a i l e d  t o  show how much was deducted from the  proceeds of t h e  land 

f o r  such f e e s  and commissions. T h i s  excep t ion  i s  analogous t o  excep t ion  

No- 18 of t h e  account ing c la im i n  Rosebud. 

W e  decided i n  Rosebud t h a t  e x p l a n a t i o n s  i n  t h e  a f o r e s a i d  

d isbursement  accoun t s  could have been more r e v e a l i n g ,  bu t  t h a t  

they a r e  adequa te  as a beg inn ing  t o  b r i n g  t h e  i s s u e s  i n t o  f o c u s *  

W e  decided t h a t  these i s s u e s  should  be  resolved under 
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Rule 1 4  of the Rules  of  P r a c t i c e  (25 C.F.R. 1503.14 (1968)) ,  o r  a t  t r i a l  

of t h e  i s s u e s  i n  t h i s  m a t t e r .  

Accord ing ly ,  t h i s  e x c e p t i o n  w i l l  be d e n i e d ,  w i t h o u t  p r e j u d i c e  t o  

t h e  p l a i n t i f f ' s  r i g h t s  t o  serve i n t e r r o g a t o r i e s  upon t h e  d e f e n d a n t  

o r  u t i l i z e  o t h e r  discovery d e v i c e s  under t h e  Rules  of  P r a c t i c e .  I f  s u c h  

i n t e r r o g a t o r i e s  are s e r v e d  upon t h e  de fendan t  they  should  b e  s p e c i f i c  

and t h e  Commission w i l l  expec t  t h e  defendant  t o  make a good f a i t h  

s e a r c h  of i ts r e c o r d s  o r  t a k e  whatever measures a r e  i n d i c a t e d  t o  f u r n i s h  

t h e  answers .  B l a c k f e e t ,  supra ,  a t  94-95. 

Except i n n  No. 17 

P l a i n t i f f  compla ins  i n  i t s  s e v e n t e e n t h  e x c e p t i o n  of e x p e n d i t u r e s  

of t r i b a l  funds  d e r i v e d  from s a l e  of l a n d s ,  and i n t e r e s t  t h e r e o n ,  

a l l e g e d l y  c o n t r a r y  t o  law. P l a i n t i f f  s t a t e s  t h a t  t h e  GAO Repor t  shows 

t h a t  t h e  sum of $428,231.50,  which i n c l u d e s  p r i n c i p a l  and i n t e r e s t ,  

was d e r i v e d  from t h e  s a l e  of t r i b a l  l a n d s  under t h e  a c t  of 1910,  s u p r a .  

Out of t h a t  sum, $387,467.47 was d i s b u r s e d  from J u l y  1, 1925,  through 

June  10 ,  1951, l e a v i n g  $40,764.03 i n  t h e  t r e a s u r y .  The i t e m s  compris ing  

t h e  t o t a l  o f  $387,467.47 a r e  s e t  f o r t h  by de fendan t  i n  S t a t e m e n t  No. 1 4 ,  

GAO Report, pp.  1 4 2 - 4 3 .  

P l a i n t i f f  r a i s e s  i : l i t i a l l y  t h e  c l a i m  we d i s c u s s e d  e a r l i e r ,  unde r  

e x c e p t i o n  11, t h a t  t h e  d i sbur semen t s  were l e g a l  o b l i g a t i o n s  of  d e f e n d a n t  

under  A r t i c l e  5 of t h e  1877 a c t ,  s u p r a ,  and were improper ly  made from 

t h e  t r i b e ' s  t r u s t  funds .  We d i s c u s s e d  t h a t  argument above,  and determined 

t h a t  p l a i n t i f f  was c o r r e c t ,  a t  least a s  t o  t h e  items l i s t e d  i n  d e f e n d a n t ' s  
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1934 GAO report as expenditures made by defendant under article 5. 

(See footnote 5, above.) 

In dealing specifically with exception 17, therefore, we conclude 

that the following disbursements were improperly charged against 

tribal funds: 

Agency buildings and repairs 
Agricultural aid: a/ 
Clearing, breaking and fencing 
1 and 
Planting and harvesting crops 
Prizes for Indians in agricultural 
work 
Seeds, fruit trees, and fertilizer 
Wells and well equipment 

Agricultural implements and equipment 
Automobiles, vehicles, maintenance 
and repairs A/ 

Clothing 
Education 
Expenses of Indian delegations 
Funeral expenses c/ 
Hardware, glass, oils and paints 
Household equipment and supplies A/ 
Indian dwellings e/ 
Livestock: 
Feed and care of 
Purchase of 

Maintaining law and order f / 
Medical attention: _g/ 
Drugs 
Erection and repairs of hospital 
Hospital care 
Pay and expenses of physicians 

Mills and shops: A/ 
Erection, repairs, and supplies 
of blacksmith shops 
Erection, repairs, and supplies 
of carpenter shops 
Erection, repairs and supplies 
of saw mills 
Pay of carpenters 
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Miscel laneous  agency expenses 
Miscel laneous  b u i l d i n g  m a t e r i a l  
Pay and expenses of farmers 
Pay of a s s i s t a n t s  _I/ 
Pay of a t t o r n e y s  
Pay of census  enumerators 
Pay of housekeepers A/ 
Pay of l a b o r e r s  A/ 
Pay of p a i n t e r s  _1/ 
Pay of p l a s t e r e r s  _1/ 
Pay of plumbers 
Pay of t r u c k  d r i v e r s  i/ 
P r o v i s i o n s  
Repa i r s  and i n s t a l l a t i o n  of telephone 

1 ine 
Roads and b r i d g e s  
T r a n s p o r t a t i o n  of Ind ian  s u p p l i e s  

T o t a l  : $112,663.79 

a/ L i s t e d  i n  t h e  1934 GAO Report as " A g r i c u l t u r a l  implements" - 
o r  "Feed f o r  l i v e s t o c k "  and "Seeds f o r  p lan t ing . "  

b/ L i s t e d  i n  t h e  1934  GAO Report a s  "opera t ion  and r e p a i r  of - 
8utornobiles." 

c /  1934 GAO Report  lists a s  "Buria l  of Indians ."  
7 

d /  1934 GAO Report  lists as "Furn i tu re  and equipment ." - 
e/ L i s t e d  i n  1934 GAO Report under " ~ o n s t r u c t i o n  of b u i l d i n g s  - 

o t h e r  than school  houses." 

f  / L i s t e d  i n  1934 GAO Report a s  "Indian po l ice . "  - 
_g/ L i s t e d  i n  1934 GAO Report  as " ~ e d i c a l  equipment and s u p p l i e s . "  

h /  1934 GAO Report:  " ~ a w m i l l s ,  g r i s t m i l l s ,  e t c . "  - 
i /  1934 GAO Report i n c l u d e s  c a t e g o r i e s  such as "Pay of misce l l aneous  - 

agency employees, a g e n t s ,  f a rmers ,  f i e l d  matrons ,  watchman, 
etc . I1  

The 1959 GAO Report a l s o  i n c l u d e s  "Per c a p i t a  cash payments1' i n  the  

t o t a l  amount of $199,728.91. P l a i n t i f f  i n t e r p o s e s  no o b j e c t i o n  t o  t h i s  
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The only remaining item i n  the 1959 r e p o r t  is "Reimbursable cash 

loans" ,  i n  t h e  amount of $75,074.77. P l a i n t i f f ' s  o b j e c t i o n  t o  t h i s  

expendi tu re ,  conta ined i n  p a r t  D of t h e  except ion,  argues  t h a t  t h e  

expendi tu re  was "not f o r  t h e  b e n e f i t  of the  T r i b e ,  or  i n d i r e c t l y  f o r  t h e  

b e n e f i t  of t h e  T r i b e ,  o r  j o i n t l y  f o r  t h e  b e n e f i t  of the  Tr ibe  and 

purposes of t h e  Government, o r  where t h e  defendant has f a i l e d  t o  

f u r n i s h  adequate  informat ion."  P l a i n t i f f  a l s o  r e f e r s  t o  Statement 

16, Item ( d ) ,  p.  146 of t h e  1959 GAO Report ,  which s t a t e s  t h a t  income 

from "~epayment  of re imbursable  agreements" is repor ted a s  $124,107 .56 .  

P l a i n t i f f  a s s e r t s  t h a t  "an obvious quest ion"  is r a i s e d  a s  t o  whether 

t h e  defendant  depos i t ed  i n  t h e  p l a i n t i f f ' s  3% fund repayments from 

l o a n s  t o  i n d i v i d u a l s  ou t  of o t h e r  t r i b a l  funds .  We may proceed t o  

t r i a l  a s  t o  t h i s  i tem. Standing Rock, s u p r a ,  a t  241.  

Except i o n  No. 18 

This  excep t ion  i s  concerned wi th  disbursements  of the  $ 3 8 7 , 4 6 7 . 4 7  

discussed  above i n  excep t ion  17,  and complains of defendant ' s  a l l e g e d  

f a i l u r e  t o  f u r n i s h  adequate  in format ion ,  and f o r  defendant making 

expendi tu res  in v i o l a t i o n  of law and t h e  s t andards  a p p l i c a b l e  t o  a 

t r u s t e e - f i d u c i a r y  r e l a t i o n s h i p .  

However, t h e s e  i s s u e s  have been disposed o f ,  except as t o  

two c a t e g o r i e s ,  pursuant  t o  excep t ion  17.  The two c a t e g o r i e s  of 

d isbursements  remaining f o r  our  c o n s i d e r a t i o n  a r e  per c a p i t a  cash 

payments, i n  t h e  amount of $199,728.91,and reimbursable cash loans ,  

i n  t h e  amount of $75,074.77. 
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P l a i n t i f f  makes f i v e  d i s t i n c t  arguments i n  e x c e p t i o n  18. The f i r s t  

argument q u e s t i o n s  whether  the e x p e n d i t u r e a  were of tribal b e n e f i t .  T h i s  

argument was d i s p o s e d  of i n  o u r  d i s c u s s i o n  of t h e  s e v e n t e e n t h  e x c e p t i o n ,  above, 

P l a i n t i f f ' s  second argument conce rns  d e l i v e r y  of food ,  c l o t h i n g  

o r  s u p p l i e s ,  and is n o t  p e r t i n e n t  t o  the i t ems  remaining under  c o n s i d e r -  

a t i o n .  

P l a i n t i f f ' s  t h i r d  argument is t h a t  t h e  r e c o r d s  do n o t  i n d i c a t e  

whether  items were d i s t r i b u t e d  t o  I n d i a n s  i n  payment f o r  l a b o r  performed 

by t h e  I n d i a n s .  Such i n f o r m a t i o n  can  be  obtained by p l a i n t i f f  from 

d e f e n d a n t  p u r s u a n t  t o  o u r  Ru les  of P r a c t i c e .  S tand ing  Rock, supra,  

a t  249. 

p l a i n t i f f ' s  f o u r t h  argument is  t h a t  t h e r e  is no i n d i c a t i o n  i n  the 

CAO Repor t  of  t h e  e x i s t e n c e  of any  c r e d i t s  a r i s i n g  from s a l e  of  goods ,  

o r  r e f u n d s ,  s p o i l a g e ,  e t c .  T h i s  argument is i n a p p l i c a b l e  t o  t h e  i t ems  

remaining under  c o n s i d e r a t i o n .  

F i n a l l y ,  p l a i n t i f f  a r g u e s  t ha t  de fendan t  must i n c l u d e ,  i n  i t s  

accoun t ing  r e p o r t ,  d a t a  conce rn ing  p r o p e r t y  purchased by d e f e n d a n t  

w i t h  p l a i n t i f f ' s  t r u s t  money. T h i s  argument is i n a p p l i c a b l e  t o  t h e  

items remaining under  c o n s i d e r a t i o n .  

F u t u r e  P rocedures  

As we have i n d i c a t e d  i n  the f o r e g o i n g  d i s c u s s i o n ,  w e  may proceed 

t o  t r i a l  as t o  same or a l l  of exceptions 11, 15 and 17 .  I n  t h e  i n t e r e s t  

of moving this c a s e  a l o n g ,  we w i l l  schedule a t r i a l  a s  t o  t h e s e  

excep t  i o n s .  



Ae t o  except ions  2 ,  3, and 5, i t  appears  t o  t h e  Commission, on the 

b a s i s  of our  examination of t h e  GAO r e p o r t ,  t h a t  r e l a t i v e l y  smal l  sums 

a r e  involved. It is c l e a r ,  nonetheless ,  t h a t  these  except ions  cannot 

be resolved without f u r t h e r  accounting. 

I n  Docket 119, i n  which t he  same i s s u e s  were r a i s ed ,  w e  ordered 

t h e  p a r t i e s  t o  a t t e n d  a  conference before  Commissioner Vance, a t  which 

they determined what f u r t h e r  informat ion should be suppl ied by defendant 

and i n  what form. Defendant w i l l  be expected t o  provide t he  same 

supplementary informat ion i n  t h i s  docket a s  well .  

As t o  except ion 14,  i n  which we have determined t h a t  defendant is 

requi red  t o  f u r n i s h  a d d i t i o n a l  informat ion,  defendant w i l l  be ordered 

t o  f u r n i s h  s a i d  informat ion wi th in  60 days. 

P l a i n t i f f  w i l l  have 60 days wi th in  which t o  respond t o  defendant ' s  

f i l i n g .  The na tu re  of t h i s  except ion is  such t ha t  when t he  da t a  is 

submitted,  and a f t e r  p l a i n t i f f  has  made i ts  amended exception t he r e to ,  

i f  any, i t  is pos s ib l e  t h a t  i t  may be disposed of on motion without 

t h e  n e c e s s i t y  f o r  f u r t h e r  t r i a l .  

I f  defendant has  not  suppl ied t he  a d d i t i o n a l  da t a  ca l l ed  f o r  

w i th in  t h e  prescr ibed  per iod ,  t h e  Comiss ion  w i l l  request p l a i n t i f f  

t o  submit a c la im f o r  damages based on e x i s t i n g  evidence. If 

p l a i n t i f f ,  a f t e r  r e c e i p t  of defendant ' s  add i t i ona l  d a t a ,  has not  f i l e d  
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an amended exception thereto within 60 days, we will entertain a motion 

for dismissal a s  to  the relevant exceptions. 

s=b+- 3. w. Vance , Commissioner 

We concur: 

q LL,r H . [7& 
~ a r g a r e t A .  Pierce, Commissioner 
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Kuykendall, Chairman, and Yarborough, Commissioner, concur r ing :  

We concur as t o  excep t ion  9 s i n c e  we a r e  now bound by t h e  a u t h o r i t y  

of Te-Moak Bands of Western Shoshone Ind ians  v. United States, Dockets 

326-A, e t  a l . ,  31 Ind.  C 1 .  Comm. 427 (1973), i n  which wedissented from 

the views of t h e  m a j o r i t y  of t h e  Commission concerning t h e  proper measure 

of damages f o r  d e f e n d a n t ' s  f a i l u r e  t o  make t h e  p l a i n t i f f ' s  IMPL funds 

product ive .  We s t a t e d  t h a t  t h e  p roper  measure of such carnages i s  s imple  

i n t e r e s t  on t h e  unproduct ive  ba lances  which were i n ,  or should have been 

i n ,  t h e s e  accounts .  S ince  t h e  m a j o r i t y  decided otherwise ,  we a r e  now 

bound t o  fo l low t h e  a u t h o r i t y  of Te-Moak, supra ,  i n  the  instant c a s e .  


