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BEFORE THE INDIAN CLAIMS COMMISSION 

THE SIOUX TRIBE OF INDIANS OF THE 
CROW CREEK RESERVATION, SOUTH 1 
DAKOTA, 1 

1 
P l a i n t i f f ,  1 

1 
v .  ) Docket No. 115 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant .  1 

Appearances:  

Marvin J .  Sonosky, At to rney  f o r  t h e  
P l a i n t i f f .  

Richard  L.  B e a l ,  w i t h  whom was A s s i s t a n t  
A t to rney  Genera l  Wallace H. Johnson,  
A t t o r n e y s  f o r  t h e  Defendant .  

OPINION OF THE COMMISSION 

Vance, Cormnissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

T h i s  a c c o u n t i n g  case is  b e f o r e  t h e  Commission on a motion by p l a i n -  

t i f f  f o r  an  o r d e r  f i x i n g  a t ime c e r t a i n  f o r  de fendan t  t o  f u r n i s h  c e r t a i n  

d a t a ,  and f o r  r u l i n g s  on issues of law,  and motions by de fendan t  f o r  

summary judgment and f o r  leave t o  f i l e  amended answers t o  t h e  amended 

e x c e p t i o n s .  

P l a i n t i f f  f i l e d  i t s  a c c o u n t i n g  p e t i t i o n  i n  1951, a s k i n g  f o r  an 

accoun t ing  from J u l y  1, 1925, of funds  h e l d  by de fendan t  pu r suan t  t o  

various a c t s  of Congress.  An a c c o u n t i n g  f o r  the p e r i o d  up th rough  
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June 30, 1925, had been adjudicated by the Court of Claims. Sioux 

Tribe v. United States, 105 Ct. C1. 658, 64 F. Supp. 303, remanded, 325 - 
U.S. 684 ( L 9 4 6 ) ,  judgment reentered 112 Ct. C1. 39 (1948) ,  cert. denied, 

337 U . S .  908 (1949); Sioux Tribe v. United States, 105 Ct. C1. 725, 

64 F. Supp. 312, remanded, 329 U.S. 685 (19461, judgment reentered, 

'112 Ct. C1. 50 (1948), cert. denied, 337 U.S. 908 (1949).  h he case 

reported at 105 Ct. C1. 658 concerns an accounting of the price stipulated 

in the agreement of 1889, 25 Stat. 888, and will be referred to herein- 

after ns Sioux I. The case reported at 105 Ct. C1. 725 concerns a 

general accounting, and will be referred to hereinafter as Sioux 11.) 

In response to plaintiff's petition, defendant filed a General 

Accounting Office Report, certified May 22, 1961. Of the subsequent 

history of thc case to 1971, suffice it to say that pursuant to our 

decision reported at 26 Ind. C1. Comm. 92 (1971), eleven amended 

exceptions to the C40 Rcport, filed by plaintiff on May 15, 1970, are 
1; - 

before the Commission. 

Defendant f i l e d  an answ2r on November 4, 1971, to the amended 

exceptfons, and on November 17, 1971, plaintiff filed a reply to 

defendant's answer, and a motion for an order fixing time for defendant 

to furnish data, and for rulings on issues of law. On October 23, 1973, 

defendant filed motions requesting leave to file an amended answer 

to plaintiff's amended exceptions and for partial summary 

l /  Twelve exceptions were filed, but exception No. 8 was - 
pursuant to the 1??1 decision. 

judgment. 

dismissed 



P l a i n t i f f  f i l e d  a r e s p o n s e  t o  de fendant ' s  motion f o r  l e a v e  t o  amend, 

and a s e p a r a t e  r e s p o n s e  t o  d e f e n d a n t ' s  motion for summary judgment, t o  

which d e f e n d a n t  f i l e d  r e p l i e s .  

Docket 115 is  f o r  t h e  most p a r t  pa ra l l e l  t o  Docket 119. The 

p l a i n t i f f  i n  Docket 119 is the Sioux  t r i b e s  from t h e  S tand ing  Rock 

r e s e r v a t i o n .  P l a i n t i f f  i n  Docket 1 1 9  p r e d o m i ~ a t e l y  raised issues and 

r e l i e d  on argument s i m i l a r  t o  t h o s e  ra i sed  by t h e  Crow Creek Sioux  

i n  t h e  i n s t a n t  case. Many of t h e  i s s u e s  r a i s e d  i n  Docket 115 were 

t h e r e f o r e  d i s c u s s e d  and d i s p o s e d  of  by t h e  Commission i n  Docket 119.  

Consequent ly ,  many of  t h e  i s s u e s  b e f o r e  us now w i l l  be  decided by  

r e f e r e n c e  t o  o u r  decis ior!  in Docket 119934 I n d .  C l .  Corn. 230 ( 1 9 7 4 ) ,  

r e f e r r e d  t o  h e r e f n a f t e r  as S t a n d i n g  Rock. 

Defendant  a rgues  i n  its amended answer t h a t ,  i n s o f a r  as amended 

e x c e p t i o n s  2 through 6 ,  and 1 2 ,  may r e l a t e  t o  f u n d s  a p p r o p r i a t e d  o r  

expended under  s e c t i o n  1 7  of the Act of 1889,  25 S t a t .  894, p l a i n t i f f  

is b a r r e d  by res j u d i c z t a  and c o l l a t e r a l  e s t o p p e l  from a s s e r t i n g  t h a t  

t h e  money invo lved  t r i b a l  f u n d s .  Defendant  s t a t e s  t h a t  t h e  Cour t  of 

Claims de t e rmined  i n  t h e  S ioux  c a s e s ,  s u p r a ,  t h a t  funds  a p p r o p r i a t e d  and 

expended under  t h e  Act of  1889 on b e h a l f  of  p l a i n t i f f  were i n  excess  of 

any amount due  under  any o b l i g a t i o n  e x i s t i n g  by t r e a t y  or l e g i s l a t i o n ,  

and t h a t  t h e  e x n e n d i t u r e s  that were made after  such f u l f i l l m e n t  of the 

o b l i g a t i o n s  under  t h e  Act o f  1889 were  g r a t u i t o u s .  Thus, d e f e n d a n t  
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asserts t h a t  i t  is  under  no duty t o  make an a c c o u n t i n g  o f  a d d i t i o n a l  

funds d i s b u r s e d  since 1925 p u r s u a n t  t o  t h e  Act of 1889. 

P l a i n t i f f ' s  r e sponse  t o  d e f e n d a n t ' s  motion a r g u e s  t h a t  since d e f e n d a n t  

d i d  not a s R c r t  t h c  a f o r e n e n t i o n e d  defenses  f o r  twenty-two years af ter  

t h e  complaint  was f i l e d  i n  May 1951,  such  defenses were waived by t h e  
2 /  

defendant. I k f e n d a n t ' s  rcp ly  s t a t e s  t h a t  plaintiff's amended exceptions 

werc! f i l r d  in May 1370, almost s i x  years  a f t e r  they were  due  a c c o r d i n g  

t o  t h c  CammLssion's nrdcr of April 2, 1964. Defendant a r g u e s ,  and we 

concur ,  t h a t  t h r  irlterests of justice a r c  no less served in permitting 

an amencftd ;inswCr by d e f e n d a n t  to set  f o r t h  a f f i r m a t i v e  defenses than 

in p e r m i t t i n g  thr. a fo re sa id  amtmded e x c c p t i o n s  t o  b e  f i l e d  by plaintiff 
3 /  - 

af t er  n l ong  d e l a y .  

In  c o n s i d e r i n g  the s u b s t a n c e  of d e f e n d a n t ' s  argument i n  its amended 

n n s w e r ,  wc refer  to  Standing Rock, supra,  at 233-34, where w e  d e a l t  

w i t h  t h i s  q u e s t i o n .  W e  c o n c l u d e d  t h e r e i n  that t h e  C o u r t  of Claims 

de te rmined  tll,-~t dt.fcbnc!nnt h a d  met i t s  t r e a t y  o b l i g a t i o n s  p r i o r  t o  1925, 

and t h a t  a d d i t i o n a l  expenditures under  s e c t i o n  1 7  of t h e  1889 act  f o r  

plaintiff's b o n e f i t  were gratuitous. I n  the  c a s e  of t h e  Crow Creek 

2 /  On J u n c  24 ,  ic7n, d e f e n d a n t  r a i s e d  t h e  defense  of res j u d i c a t a  i n  - 
i t s  f u r t h e r  responsc t o  p l a i n t i f f ' s  motion to file Amended E x c e p t i o n s  
and  Amendments t o  t h e  p e t i t i o n .  Defendant  r e f e r r e d  t o  claims i n  the 
amended p e t i t  i o n  f ( 3 ~  i'i f t h  Amendment t a k i n g s  s t a t i n g  t h a t  they cou ld  
have bccn the hasis of a s u i t  u n k r  t h e  j u r i s d i c t i o n a l  a c t  of  J u n e  3,  
1920, 4 1  S ta; . 738. Such dt-fcnse had n o t  been raised i n  p r e v i o u s  p l ead -  
ings i n  t h  is nccount  i n g ,  w l t h  r e s p e c t  t o  r e s i d u a l  funds  of p l a i n t i f f ,  
h e l d  by  dcfend3nt under the acts of Harch 2 ,  1895, 28 S t a t .  876, 888, 
and Hay 2 7 ,  1902, 32 Sts t .  267,  a l t h o u g h  defendant had p r e v i o u s l y  r a i s e d  
t h e  defense i n  rplzted Dockets 116,  118 and 119. The Commission rejected 
t h e  defense, 6 1: - C i .  Corn., s u p r a .  

3 /  Defendant's amendtu aliswer d a t e d  Oc tobe r  23,  1973,  is i n  reference to - 
i t s  answt3r f i l e d  November 4 ,  1971,  t o  p l a i n t i f f ' s  amended e x c e p t i o n s .  
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Reservation, the treaty obligations had been met by 1914. (The subsequent 

expenditures for the Crow Creek reservation, covering the period from 

1914 to 1925, totalled $307,322.18.) Expenditures after 1925 only 

resulted in additional gratuities. Defendant has no obligation to 

account for such gratuitous expenditures. 

However, anended exceptions 2-5 are concerned with other funds in 

addition to those expended u n d e r  section 17 of the 1889 a c t ,  specifically, 

Indian Money, Proceeds of Labor (IMPL) funds. We therefore can  only 

deny exceptions 2-5 insofar as they relate to funds or appropriation 

accounts e s t a b l i s h e d  pursuant to section 17 of the 1889 a c t .  

Exceptions 6 and 12 apply only to expenditures made under thc 1889 

a c t .  We therefore will dismiss exceptions 6 and 12 pursuant to 

defendant's motion. 

Exception No. 1 

Plaintiff's fi-rs t exception is based upon thcb f n i  l u r c  of dc f cn t i an t  

to account beyond June 39, 1951. An up-to-date accounting is r c q u i r e d  

only if it is determined that defendant was guilty of prc-194h wrong- 

doings which have continued. Standing Rock, supra, at 234 -35 .  The 

motion of plaintiff with r e s p e c t  to this exception is therefore d e n i e d  

without prejudice. 

Exception No. 2 

Plaintiff's second exception is from defendant's failure to cover 

funds into interest-bearing accounts without undue delay, and f o r  

failure to repor*. the iscts from which it can b e  determined whe the r  

receipt. were covcl-i.6 into i~terest-bearing accounts w l  thout delay 
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On rev iewing  t h e  a c c o u n t i n g  r e p o r t ,  we conc lude  t h a t  t h e  r e p o r t  does  

n o t  disclose how long t h e  money was h e l d  o u t s i d e  t h e  t r e a s u r y .  The 

r e c o r d  is tfluu i n a d e q u a t e  t o  d e t e r m i n e  whether  t h e r e  was an undue d e l a y  

i n  c o v e r i n g  f u n d s  i n t o  the i n t e r e s t - b e a r i n g  a c c o u n t s .  P l a i n t i f f  is 

e n t i t l e d  t o  t h i s  i n f o r m a t i o n .  Id., a t  235. Defendant  w i l l  t h e r e f o r e  
4,' - 

be o r d e r e d  t o  report-  t h e  p e r t i n e n t  f a c t s  r e q u e s t e d .  

Excl2ption No. 3 

P l a i n t i f f ' s  t l l i r d  e x c e p t i o n  is from d e f e n d a n t ' s  f a i l u r e  t o  i n d i c a t e  

t h e  dates and amounts of w a r r a n t s  and c e r t i f i c a t e s  of d e p o s i t  c o v e r i n g  

r e c e i p t s  r r e d l t c d  i n t o  t h e  p r i n c i p a l  f u n d ,  and from d e f e n d a n t ' s  f a i l u r e  

t o  show t h e  nmourts  of i n t e r e s t  c r e d i t e d  t o  t h e  i n t e r e s t  f u n d ,  and t h u s  

for  f a i l u r e  t o  compute i n t e r e s t  c o r r e c t l y .  

Our rcv i cw  of Part TV of t h e  a c c o u n t i n g  r e p o r t  l e a d s  u s  t o  conc lude  

t h a t  t h e  i n f o r m a t i o n  requested is n o t  c o n t a i n e d  t h e r e i n .  P l a i n t i f f  i s  

t o  t h i s  i n f o r m a t i o n .  Defendant  w i l l  b e  o r d e r e d  t o  r e p o r t  t h e  

f a c t s  r e q u e s t e d ,  

Excep t ion  No. 4 - 
P l n i  n t  i f f ' s  f o u r t h  t .xsept ion  is based on d e f e n d a n t ' s  a l l e g e d  "reverse 

spending", that is, s p c n d i n p  i n t e r e s t - b e a r i n g  f u n d s  when n o n - i n t e r e s t -  

b e a r i n g  funds  wcre a v . l i l a b l r ,  and f o r  f a i l u r e  t o  r e p o r t  f a c t s  n e c e s s a r y  

t o  i ~ ~ ~ r r t : a i n  the ~ ! r g r ~ e  of "revctrse spending ."  P l a i n t i f f  r e f e r s  t o  

4 /  A s  w c  concluded above, t h e  o r d e r  t o  d e f e n d a n t  t o  r e p o r t  a d d i t i o n a l  - 
f a c t s  a s  t o  e x c e p t i o n s  2 ,  3 and 5 ,  does n o t  e x t e n d  t o  funds  expended 
under  s c . c t i ~ > n  17 a: the 1869 a c t ,  s u p r a .  
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four interest-bearing funds in the GAO report, pages 194 to 199, includ- 

ing interest on IMPL and interest on Crow Creek or Sioux funds, and 

requests that defendant be required to report the balances in the 

accounts on the various dates of withdrawal. 

The ramifications of this exception are fully discussed in Standing 

Rock. We concluded that data in the GAO report is adequate to allow - 
plaintiff to calculate losses from reverse spending. LJ., at 236-37. 

Therefore plaintiff's request that defendant be ordered to furnish 

additional data as to this exception will be denied. 

Exception No. 5 

Plaintiff's fifth exception is based on defendant's alleged 

premature withdrawal of interest-bearing funds, causing the tribe 

to lose interest, and for failure to report dates of withdrawal and 

of disbursement, such dates being necessary to ascertain the amount of 

interest due plaintiff. 

Defendant's accounting report does not contain the information 

plaintiff requests, and plaintiff is entitled to this data .  Id., at 

237. Accordingly, the Commission will ordzr defendant to furnish the 

information concerning the dates of withdrawal and subsequent disburee- 

ments from plaintiff's interest-bearing accounts in the instant docket .  

Exception No. 6 

This exception is no longer under consideration, as we decided 

hereinabove that it will be dismissed. 
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Exception No. 7 

P l a i n t i f f ' s  seven th  excep t ion  p e r t a i n s  t o  d e f e n d a n t ' s  f a i l u r e  t o  

f u r n i s h  d a t e s  on which t h r e e  sums ( t o t a l l i n g  $3,929.03), c a r r i e d  a s  

"Unc lass i f i ed  Rece ip t s , "  were c r e d i t e d  t o  Crow Creek accounts .  The 

informat ion was reques ted  i n  o r d e r  t o  determine damages, i f  any, a s  f o r  

r e v e r s e  spending.  On July 13 ,  1972, the  defendant  r e p o r t e d  t h e  dates 

reques ted .  

The evidence shows t h a t  two of t h e  items quest ioned by p l a i n t i f f ,  

i n  sums of $3,833.97 and $84.41, i n  t h e  t o t a l  amount of  $3,918.38, 

were expended from a c c o u n t s  e s t a b l i s h e d  under t h e  a c t  o f  March 2 ,  1889, 

supra .  (GAO r e p o r t ,  pp. 93 Item (c)  and 95 Item (c) .) Defendant h a s  

no o b l i g a t f o n  t o  account  for g r a t u i t o u s  expendi tu res  and accounts  

a r i s i n g  from such funds .  Th is  p o r t i o n  of p l a i n t i f f ' s  r e q u e s t  f o r  such 

d a t a  w i l l  b e  den ied .  

The Commission w i l l  a l l o w  p l a i n t i f f  a per iod of 30 days  i n  i ts  

o r d e r  t o  e n a b l e  p l a i n t i f f  t o  f i l e  excep t ion  t o  t h e  remaining i t em 

h e r e i n ,  i n  t h e  amount of  $10.65. 

Exception No. 8 

The eighth e x c e p t i e n  a s s e r t e d  by p l a i n t i f f  is based on  t h e  

a s s e r t e d  f a i l u r e  of de fendan t  t o  account  f o r  IMPL funds  p r i o r  t o  

J u l y  1, 1925. Th is  excep t ion  is  no longer  under c o n s i d e r a t i o n ,  having 

been e a r l i e r  d ismissed by t h e  Commission. 26 Ind.  C1. Coa~n. 92, 95-96 



Exception No. 9 

P l a i n t i f f  's n i n t h  except ion concerns i n t e r e s t  on Indian Money, 

Proceeds of Labor (IMPL) funds.  Defendant paid no i n t e r e s t  on IMPL 

funds u n t i l  an i n t e r e s t  account was es tab l i shed  pursuant t o  t h e  Act of 

June 13, 1930, 46 S t a t .  584. The IMPL fund was crea ted  by Congress by 

t h e  appropr ia t ion  a c t  of March 3, 1883, 22 S t a t .  528, 590. The Commission 

has  determined i n  Standing Rock, supra ,  a t  239, t h a t  pursuant t o  our 

dec i s ion  i n  Te-Moak Bands of Western Shoshone Indians v. United States, 

Docket 326-A, e t  a l . ,  31 Ind. C l .  Com. 427 (1973), defendant has a du ty  

t o  make Indian t r u s t  funds product ive,  and is l i a b l e  t o  p l a i n t i f f  f o r  

i t s  f a i l u r e  t o  do so  dur ing  the  per iod p r i o r  t o  July 1, 1930, t he  e f f e c t i v e  

d a t e  of t h e  1930 a c t .  

Exception No. 10 

P l a i n t i f f ' s  t e n t h  except ion i s  based on defendant 's  a s se r t ed  

expendi ture  of IMPL funds con t r a ry  t o  s t a t u t o r y  l i m i t a t i o n s .  IMPL 

funds were authorized by t h e  appropr ia t ion  a c t  of March 3, 1883, 22 

S t a t .  582, 590, d i r e c t i n g  t h a t  proceeds from " a l l  pasturage and sales 

of t imber ,  coa l  o r  o the r  products  of any Indian r e se rva t ion  be covered 

i n t o  t h e  t r ea su ry  f o r  t he  b e n e f i t  of t h e  t r ibe ."  The Act of Hay 18, 

1916, 39 S t a t .  123, 159, requi red  congressional  appropr ia t ion  fo r  

a l l  IMPL expendi t u r e s  except f o r  "equa l iza t ion  of allotments, educat ion 

of Indian ch i ld ren  . . . . per  c a p i t a  and o ther  payments. . . ." 
The GAO r e p o r t  (page 74) l ists d i s p o s i t i o n  of ava i l ab l e  INPL funds 

and i n t e r e s t  belonging t o  p l a i n t i f f  dur ing  t h e  period from July 1. 



1930,  t h rough  J u n e  30, 1951, p u r s u a n t  to t h e  a c t  of March 3, 1883, s u p r a ,  

i n  t h e  t o t a l  amount of $3,326 .65 .  

Plaintiff a s s e r t s  that o n l y  one of t h e  two c a t e g o r i e ~  of e x p e n d i t u r e  

i s  i n c l u d e d  i n  t h e  a fo remen t ioned  exceptions t o  t h e  s t a t u t e ' s  l i m i t a -  

t i o n s  as d i s c u s s e d  above. This  c a t e g o r y  r e f e r s  t o  e x p e n d i t u r e s  f o r  

e d u c a t i o n  ($1 ,166 .8S jb  iiowever, t he  broad  language  of the  1916 s t a t u t e  

excepts n o t  o n l y  e x p c n d i t u r e v  o f  e d u c a t i o n ,  b u t  t h o s e  nade  f o r  "o the r  

pnymentr." The r ema in ing  c a t e g o r y  of e x p e n d i t u r e s  h e r e i n ,  "Expenses 

of I n d i a n  d c l e g n t i o n s "  ($2 ,159 .80 ) ,  cou ld  b e  c o n s i d e r e d  " o t h e r  payments." 

N e i t h e r  p a r t y  h a s  addressed  i t s e l f  t o  t h e  s i g n i f i c a n c e  of t h e  term 

" o t h e r  payments."  We w i l l  defer  a d e c i s i o n  on the i s s u e s  r a i s e d  by 

t h i s  e x c c p t i o n  u n t i l  a f t e r  w e  have cons ide red  t h e  b r i e f s  of t h e  p a r t i e s .  

S t a n d i n g  Rock, S u p r J ,  a t  240. 

Excep t ion  No. I 1  - 
1n the e l e v e n t h  e x c e p t i o n  t h e  p l a L n t i f f  a l l e g c s  t h a t  c e r t a i n  t r i b a l  

funds t o t a l i n g  S7, !+32 .97 ,  a p p r o p r i a t e d  under t h e  a c t  of March 2 ,  1895, 

2 8  S t a t .  888, were  cxpended cont ra ry  t o  law. 

P l a i n t i f f  argues t ha t  e x p e n d i t u r e s  f o r  e d u c a t i o n  i n  t h e  amount 

of $2 ,074 .00 ,  were a p a r t  of the c o n t i n u i n g  o b l i g a t i o n  o f  the d e f e n d a n t  

under  the terms of iqrticlc 5 of t h e  1877  a c t  (19 S t a t .  2 % ) .  P l a i n t i f f  

c i t e s  S ioux  I and S i o u x  11 i n  s u p p o r t  of i t s  c h i n .  

I n  S t a n d i n g  Rock, 3t 241, we obse rved  that t h e  Cour t  of C l a i m s  

i n  S ioux  11 had de t e rmined  t h a t  e x p e n d i t u r e s  f o r  e d u c a t i o n  from t r i b a l  

t r u s t  funds  were *mpropor b e c a u s e  such e x p e n d i t u r e s  were  for c o n t i n u i n g  
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o b l i g a t i o n s  of t h e  defendant .  Accordingly,  t h e  Commission concludes that 

the expendi tu res  i n  t h e  i n s t a n t  excep t ion  f o r  educat ion were improperly 

made from t r i b a l  funds .  

The remaining expendi tu res  t o  which p l a i n t i f f  o b j e c t s  a r e  t h o s e  

made f o r  "per c a p i t a "  payments i n  t h e  t o t a l  amount of $5,358.97. P l a i n -  

t i f f  a s s e r t s  t h a t  o r d i n a r i l y  expendi tu res  made under t h i s  ca tegory are 

n o t  cha l l enged ,  b u t  t h a t  t h e  GAO r e p o r t  (pp.  122-23) shows annual d o l l a r  

d i s t r i b u t i o n s  d u r i n g  1926 through 1948 t h a t  are s o  smal l  t h a t  t h e r e  is 

doubt t h a t  t h e  funds were d i s t r i b u t e d  per  c a p i t a .  

The p l a i n t i f f  may wish t o  excep t  t o  i tems proper on t h e i r  f a c e  which 

i t  b e l i e v e s  t o  b e  f a l s e ,  and t h e  burden i s  then on p l a i n t i f f  t o  go 

forward.  We can t h e r e f o r e  proceed t o  t r i a l  w i t h  respec t  t o  the pro- 

p r i e t y  of t h e  "per c a p i t a t '  payments i n  q u e s t i o n .  See Blackfeet  and 

Gros Ventre T r i b e s  v .  United States,  Dockets 2 7 9 4  and 250-A, 32 Ind.  

C 1 .  Comrn. 65 ,  85 and 111 (1973).  

Exception No. 12  

This  except ion is no longer  under c o n s i d e r a t i o n ,  as we have dec ided  

hereinabove t h a t  i t  w i l l  be d i smissed .  

Fu ture  Proceedings 

As we have i n d i c a t e d  i n  t h e  fo rego ing  d i s c u s s i o n ,  w e  may proceed t o  

t r i a l  as  tc some o r  all of excep t ions  10 and 11. I n  the  interest of 

moving t h i s  c a s e  a long ,  we w i l l  schedule a t r i a l  as t o  these  excep t ions .  

AS t o  excep t ions  2 ,  3 and 5,  i t  appears  t o  the Commission, on t h e  

b a s i s  of our  examination of t h e  GAO r e p o r t ,  t h a t  r e l a t i v e l y  s m a l l  sums 

a r e  involved.  It is  c l e a r ,  n o n e t h e l e s s ,  that  these excep t ions  cannot 

be reso lved  wi thou t  f u r t h e r  account ing .  
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In Docket 119, i n  which the same i s s u e s  were raised, Standing Rock, 

a t  249-51, we ordered the parties to attend a conference b e f o r e  Cornmissloner 

Vance, at which they determined what further information should be 

supplied by defendant and i n  what form. Defendant will be expected 

to provide the same supplementary information in this docket as 

well. 

4 

Vance, Commissioner 

We concur: 
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Kuykendall, Chairman, and Yarborough, Cammissioner, concurring: 

We concur a s  t o  except ion 9 s ince  we a r e  now bound by the a u t h o r i t y  

of Te-Moak Bands of Western Shoshone Indians v. United S t a t e s ,  Dockets 

326-A, e t  a l . ,  31 Ind. C1. Comm. 427 (1973), i n  which we dissen ted  from 

the views of t he  major i ty  of the Commission concerning the proper measure 

of damages f o r  defendant ' s  f a i l u r e  t o  make t h e  p l a i n t i f f s '  TMPL funds 

productive.  W e  s t a t e d  that the proper measure of such damages ie simple 

i n t e r e s t  on t he  unproductive balances which were In ,  o r  should have been 

i n ,  these  accounts.  Since t he  major i ty  decided otherwise,  we now a r e  

bound t o  follow t h e  a u t h o r i t y  of Te-Moak, supra,  i n  the instant case. 


