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Appearances : 

Jonathan C. Eaton, Jr . ,  Attorney 
f o r  the P l a i n t i f f s .  

Gordon W. Daiger, with whom was 
Assistant  Attorney General Kent 
F r izze l l ,  Attorneys fo r  the 
Defendant. 

OPINION OF THE COMMISSION 

Vance, Connnissioner, del ivered the  opinion of the Commission. 

On March 30, 1971, the  Colmnission entered its decision t h a t  under 

the claim i n  the above-captioned Docket 350-C, the p l a i n t i f f s ,  the  th ree  

a f f i l i a t e d  tr ibes,  possessed aboriginal  t i t l e  t o  a l a rge  t r a c t  of land ( the 

boundaries of which the Cornmiasion l a t e r  somewhat a l t e red)  i n  the  western 

port ion of the S ta te  of North Dakota and tha t  the United Sta tes  extinguished 

the  p l a i n t i f f s '  aboriginal  t i t l e  t o  s a i d  lands on April 12, 1870, when by 

Executive order (I Kappler 883), President Ulyaaes S. Grant s e t  aside a 

reaervation for  the three a f f i l i a t e d  t r ibes .  The C o d s s i o n  a l s o  found t h a t  

the  claim under Docket 350-B (then consolidated with Docket 350-C) should 

be dismissed and accordingly entered a f i n a l  order of dismissal.  See 25 h d .  

C l ,  Comm. 179 (1971); 26 Ind. C l .  Comb 336 (1971). 
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On A p r i l  28, 1971, t h e  p l a i n t i f f s  f i l e d  a motion f o r  r e h e a r i n g  of 

t h e  Commission's de te rmina t ion  of t h e  date of t a k i n g  f o r  v a l u a t i o n  

purposes.  On October 1 5 ,  1971, t h e  Conrmission granted t h i s  motion f o r  

r e h e a r i n g  n o t i n g  t h a t  n e i t h e r  p l a i n t i f f s  nor defendant had submit ted 

t h i s  i s s u e  f o r  d e c i s i o n  and a l s o  t h a t  t h e  p l a i n t i f f s  had n o t  y e t  o f f e r e d  
I 

evidence on t h e  d a t e  of t ak ing .  See 26 Ind.  C 1 .  Comm. 326 (1971). 

A t  t h e  t i m e  t h e  e a r l i e s t  of t h e  above-described d e c i s i o n s  was e n t e r e d ,  

Dockets 3504 and 350-C were conso l ida ted  f o r  t r i a l  w i t h  s e v e r a l  o t h e r  

dockets,embodying c la ims  by s e v e r a l  o t h e r  p l a i n t i f f s  t o  lands  i n  t h e  same 

g e n e r a l  area, t o  t h e  e x t e n t  t h e r e  were over laps  among the  c la ims.  The 

cla ims s o  c o n s o l i d a t e d  wi th  t h e  c la ims under Dockets 350-B and 350-C were 

those  of t h e  T u r t l e  Mountain Band of Chippewa Indians  i n  Docket No. 113, 

t h e  Red Lake Band of Chippewas i n  Docket No. 246, t h e  L i t t l e  S h e l l  Band of 

Chippewa I n d i a n s  i n  Docket No. 191, t h e  Chippewa Cree T r i b e  i n  Docket No. 

221,  t h e  Sioux T r i b e  i n  Docket No. 74, and t h e  Chippewa Cree T r i b e  of t h e  

Rocky Boy's Reservat ion i n  Docket No. 221-A. I n  its order  of March 30, 

1971, supra ,  25 Ind.  C1. Corn. a t  214, t h e  Commission had ordered t h a t  

t h e  c la im i n  Docket 350-C proceed independent ly  f o r  purposes of v a l u a t i o n .  

Appeals were taken by c e r t a i n  of t h e s e  p l a i n t i f f s  (but  n o t  by t h e  F o r t  

Ber thold  Tr ibes )  and by t h e  defendant  from var ious  Commission d e c i s i o n s  

under t h e s e  conso l ida ted  docke t s ,  i n c l u d i n g  those  d e c i s i o n s  a t  25 Ind.  C 1 .  

Connn. 179 and 26 Ind.  C1.  Comm. 336,  s u p r a ,  r e l a t i n g  t o  t h e  boundar ies  of 

t h e  a b o r i g i n a l  l ands  of t h e  t h r e e  a f  f i l i a t e d  t r i b e s .  On January 23, 1974, 

t h e  Court  of C l a i m s  affirmed t h e s e  d e c i s i o n s  i n  t h e  c a s e  of T u r t l e  Mountain 

Band v. United S t a t e s ,  203 C t .  C1. 426 (1974) (modifying and af f i r d n g  - 
Dockets 113, e t  a l . ,  23 Ind.  C1 .  Conrm. 315 (1970), 25 Ind .  C1.  Corne 179 - 
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(1971), and 26 Ind. C1.  Comm. 336 (1971)). 

A8  s t a t e d  above, t h e  previous dec is ion  of t h e  Commission concluded 

t h a t  t he  abo r ig ina l  t i t l e  of the th ree  a f f i l i a t e d  t r i b e s  t o  t h e i r  l ands  

i n  North Dakota was ext inguished on Apr i l  1 2 ,  1870, which was t h e  d a t e  

of Pres ident  Grant ' s  Executive order  ea t ab l i ah ing  a r e se rva t ion  f o r  t h e  

t h r ee  t r i b e s .  See 25 Ind. C1. Corn. 179, a t  209-10. On t h e  spa r se  record 

then before  ue t h e  Commission determined t h a t  t h e  t h r e e  a f f i U a t e d  t r i b e s  

exc lus ive ly  used and occupied f o r  a long time up t o  A p r i l  12, 1870, t he  

t r a c t  descr ibed t h e r e i n ,  t he  boundaries of which t h e  Commission a l t e r e d  

i n  i ts  subsequent dec i s ion  a t  26 Ind. C1.  Conxn, 336. The Commission a l s o  

determined i n  the former dec i s ion  t h a t  a f t e r  1870 the  t r i b e s  s tayed  on 

the  r e se rva t ion  lands and t h a t  t h e  a c t u a l  d i s p e r s a l  of t h e  Ind ians  t o  

a l l o t t e d  lands took p l ace  dur ing  and af ter  1883. 25 Ind. C1. Corn. a t  209. 

The proposed f ind ings  of f a c t  and b r i e f s  f i l e d , r e s p e c t i v e l y ,  by 

t he  p l a i n t i f f s  on March 27, 1972, and by the  defendant on August 31, 1972, 

toge ther  with t h e  p l a i n t i f f s '  r ep ly  b r i e f  f i l e d  on September 25, 1972, and 

the  evidence submitted i n  c a n e c t i o n  wi th  s a i d  proposed f i nd ings  of f a c t  

have f u r t h e r  e luc ida t ed  t h e  circumstances surrounding t h e  extinguishment 

of t he  p l a i n t i f f s '  t i t l e  t o  t h e i r  abo r ig ina l  lands.  I n  add i t i on ,  the  

Commission now has the  b e n e f i t  of c e r t a i n  recent  dec is ions  of t h e  Court 

of C l a i m  involving s i m i l a r  i s sues .  Based upon t h e  above, w e  nuw be l i eve  

t h a t  our previous determinat ion of t h e  d a t e  of extinguishment of t h e  

p l a i n t i f f s '  a b o r i g i n a l  title, L e . ,  Apr i l  12,  3870, w a s  prematurely 

entered and was, i n  f a c t ,  erroneous both on the  law and on the f a c t s .  

Consonant wi th  t h h  b e l i e f  we have rev ised  and supplemented our  previously 
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e n t e r e d  f i n d i n g s  of f a c t ,  as is explained i n  t h e  preamble t o  t h e  

accompanying a d d i t i o n a l  f i n d i n g s  of f a c t  and i n  t h e  accompanying o rder .  

We have now decided t h a t  t h e  d a t e  upon which t h e  a b o r i g i n a l  t i t l e  

of t h e  p l a i n t i f f s  w a s  ex t ingu ished  was May 20, 1891. Our reasons  f o r  

t h i s  de te rmina t ion  a s  w e l l  as our  reasons f o r  r e j e c t i n g  t h e  d a t e s ,  and 

t h e o r i e s  under ly ing  them, o f f e r e d  by both  t h e  p l a i n t i f f s  and t h e  defen- 

dant  a r e  s e t  ou t  i n  t h e  remainder of t h i s  opinion.  

The p l a i n t i f f s  have urged t h a t  a b o r i g i n a l  t i t l e  t o  t h e i r  l ands  was 

n o t  ex t ingu ished  u n t i l  e n t r i e s  by, o r  p a t e n t s  t o ,  w h i t e  s e t t l e r s  which 

d i d  n o t ,  i n  f a c t ,  occur i n  s i g n i f i c a n t  numbers u n t i l  t h e  1890's and 
I 

1900's. They a s s e r t  t h a t  an average d a t e  should be  determined based 

upon e n t r i e s  by w h i t e  settlers. The p l a i n t i f f s  argument is t h a t  c r e a t i o n  

of a r e s e r v a t i o n  does n o t  n e c e s s a r i l y  r e s u l t  i n  t h e  extinguishment of 

a b o r i g i n a l  t i t l e  ( c i t i n g  United S t a t e s  v. S a n t a  Fe P a c i f i c  R. R. , 314 

U. S. 339 (1941)), and t h a t  only by t h e  subsequent d i s p o s i t i o n  of 

p l a i n t i f f s '  lands  t o  white s e t t l e r s  d i d  t h e  United S t a t e s  c l e a r l y  manifes t  

t h e  i n t e n t i o n  t o  e x t i n g u i s h  a b o r i g i n a l  t i t l e .  

The defendant asks us t o  r e v e r t  t o  t h e  y e a r  1837 when a smallpox 

epidemic s e v e r e l y  d e p l e t e d  t h e  ranks of t h e  t h r e e  t r i b e s .  See f i n d i n g  

of f a c t  No. 12,  25 Ind.  C1. Comm. 179, 200 (1971). Defendant urges t h a t  

a f t e r  1837 t h e  t h r e e  t r i b e s  became s o  weak t h a t  they were incapab le  of 

a s s e r t i n g  t h e i r  f u l l  b e n e f i c i a l  i n t e r e s t  i n  and ownership of t h e i r  l ands .  

Defendant a s s e r t s  that t h e  f ew  me&ers of t h e  t h r e e  t r i b e s  a l i v e  after 

1837 could n o t  have occupied the l ands  c o n s t i t u t i n g  t h e  award a r e a  and 
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t h a t ,  i n  add i t i on ,  t h e  p l a i n t i f f s ,  s o  decimated, became t h e  prey of t h e  

Sioux and o t h e r  t r i b e s  who p e r i o d i c a l l y  ra ided  t h e  v i l l a g e s  of t h e  t h r e e  

t r i b e s .  

Defendant's theory is untenable .  It presumes t he  i n e v i t a b i l i t y  

of  a c o n s t r i c t i o n  of t e r r i t o r y  co-extensive wi th  a decrease  i n  populat ion.  

It i s  a f a c t  t h a t  t h e  t h r e e  t r i b e s  were ravaged by t h e  1837 smallpox 

epidemic. However, t h e  evidence does no t  support  t h e  conclusion t h a t  t h e  

p l a i n t i f f s '  t e r r i t o r y  shrunk a t  t h e  same t i m e .  On t h e  con t r a ry ,  t h e  

evidence r evea l s  t h a t  a f t e r  1837 t h e  su rv iv ing  members of t h e  t h r e e  t r i b e s  

used and occupied t h e  same a b o r i g i n a l  a r e a  they had prev ious ly  used and 

occupied. Undoubtedly t h e i r  reduced numbers r e s u l t e d  i n  l e s s  f requent  

u t i l i z a t i o n  of p a r t i c u l a r  po r t i ons  of t h e i r  lands on a r egu l a r  b a s i s .  

However, t he  evidence shows they d id  seasona l ly  hunt and o therwise  u t i l i z e  

t h e  e n t i r e  award a r e a  i n t e r m i t t e n t l y  u n t i l  1891. Furthermore, whi te  

i n h a b i t a n t s  continued t o  regard  t h e  e n t i r e  a r e a  a s  belonging t o  t h e  t h r e e  

t r i b e s .  I n t e r m i t t e n t o t s e a s o n a l  use  is enough t o  maintain  a b o r i g i n a l  t i t l e .  

San Carlos  Apache Tr ibe  v. United S t a t e s ,  Dockets 22-D, e t  a l . ,  21  Ind. C 1 .  

Comm. 189, 193 (1969). 

References t o  r a i d s  by t h e  Sioux upon t h e  Missouri  River  v i l l a g e s  of 

the three a f f i l i a t e d  t r i b e s  and t o  i ncu r s ions  by o t h e r  t r i b e s  i n  t h e  nor thern  

po r t i on  of t h e  award a r e a  a r e  equa l l y  i n e f f e c t u a l  t o  t e rmina te  a b o r i g i n a l  

t i t l e .  The evidence r e v e a l s  t h a t  t h e s e  r a i d s  and i ncu r s ions  were spo rad i c ,  

ceas ing  a l t o g e t h e r  dur ing  t h e  18701s,  and were not  undertaken f o r  t h e  

purpose of making conquests  o r  a cqu i r i ng  t h e  p l a i n t i f f s '  lands.  In such 

circumstances t h e  i n a b i l i t y  of a t r i b e  t o  keep r a i d e r s  ou t  of i t s  t e r r i t o r y  



does n o t  adversely a f f e c t  t h e  exc lus iveness  of i t s  occupancy nor  

t e r m i n a t e  i t s  a b o r i g i n a l  t i t l e .  G i l a  River  Pima-Maricopa Indian Community 

v. United S t a t e s ,  Docket No. 228, 24 Ind.  C 1 .  Comm. 301, 308-09 (1970). 

The i s s u e s  i n  t h i s  case  r e l a t i n g  t o  t h e  d a t e  of extinguishment of 

p l a i n t i f f s '  a b o r i g i n a l  t i t l e  are q u i t e  s i m i l a r  t o  those  r a i s e d  by t h e  

defendant  wi th  r e s p e c t  t o  t h e  extinguishment of a b o r i g i n a l  t i t l e  t o  

t h e  lands of t h e  T u r t l e  Mountain Band of  Chippewas i n  North Dakota l o c a t e d  t o  

the  e a s t  of t h e  award a r e a  i n  t h i s  case.  Defendant appealed t h e   omm mission's 

de te rmina t ion ,  a t  23  Ind. C 1 .  Corn, 315 (1970), of t h e  extinguishment d a t e  

of t h e  T u r t l e  Mountain Chippewas' a b o r i g i n a l  t i t l e ,  r a i s i n g  t h r e e  argu- 

ments, a l l  of  which t h e  Court of Claims r e j e c t e d .  T u r t l e  Mountain Band 

v. United States, supra ,  s l i p .  op. a t  14-18. The Court of Claims he ld  

t h a t  an Executive o r d e r  r e s e r v a t i o n  does not  ex t ingu ish  a b o r i g i n a l  t i t l e  

where t h e r e  i s  no adequate  showing t h a t  (i) the  Congress au thor ized  t h e  

ext inguishment  of t h e  a b o r i g i n a l  t i t l e  v i a  an Execut ive  o rder  r e s e r v a t i o n  

o r  ( i i )  t h e  I n d i a n s  accep ted  t h e  r e s e r v a t i o n  a s  quid p r o  quo f o r  g i v i n g  

up t h e i r  claims.  Congress m u s t  s o  a u t h o r i z e  because i t  has  t h e  e x c l u s i v e  

p w e r  t o  e x t i n g u i s h  Ind ian  t i t l e .  United S t a t e s  v. Santa  Fe P a c i f i c  R.R. ,  

supra ,  a t  347. 

In t h e  T u r t l e  Mountain c a s e  t h e  Court of Claims held t h a t  

under t h e  Act of ?larch 2 ,  1861, 12 S t a t .  239, Congress i n d i c a t e d  its 

d e s i r e  t o  con t inue  i ts power over  I n d i a n  a f f a i r s  i n  the Dakota T e r r i t o r y ,  

and t h a t  i t  was n o t  u n t i l  February 15, 1905, when t h e  McCumber Agreemnt 

became e f f e c t i v e  ( a f t e r  having been r a t i f i e d  by Congress i n  1904) that 
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Congress expressly author ized  t h e  extinguishment of t h e  T u r t l e  Mountain 

Chippewas' a b o r i g i n a l  t i t l e .  IIowever, a case  of implied a u t h o r i z a t i o n  m y  

be found i n  Gila River Pima-Maricopa Indian Community v. United S t a t e s ,  

204 C t .  C 1 .  137 (1974) ( a f f ' a  Docket 228 ,  27 Ind. C1. Corn. 11 (1972)). 

In  t h a t  case  i t  was h e l d  t h a t  an 1883 Executive o rde r  en l a rg ing  t h e  Pima- 

U r i c o p a  r e se rva t i on  c o n s t i t u t e d  t h e  extinguishment of t h e  Pima-Maricopa 

a b o r i g i n a l  t i t l e  t o  surrounding land ,  Congress having prev ious ly  confer red  

upon t h e  Pres iden t  a u t h o r i t y  i n  t h e  1841 Preemption Act,  5 S t a t .  453, 456, 

t o  establish and enlarge Indian r e se rva t i ons  i n  order  t o  prevent  whi te  

encroachment on t r i b a l  l ands ,  and, i n  add i t i on ,  having subsequent ly ,  i n  t h e  

Acts of J u l y  4 ,  1884, 23 S t a t .  76, 93, and March 3, 1885, 23 S t a t .  362, 363, 

379, appropr ia ted  funds for t h e  maintenance of t h e  enlarged r e sen ra t i on .  

I n  this case, as i n  T u r t l e  Mountain, t h e r e  has  been no adequate  showing 

t h a t  Congress author ized  t h e  extinguiehment of the t h r e e  t r i b e s '  a b o r i g i n a l  

t i t l e  v i a  Executive o rde r  r e se rva t i on .  The same s t a t u t e  t h a t  showed 

t h e  i n t e n t i o n  of Congress t o  r e se rve  t o  i t s e l f  t he  e l im ina t i on  of t h e  

T u r t l e  Mountain chippewas' a b o r i g i n a l  t i t l e  a p p l i e s  t o  t h e  a b o r i g i n a l  

t i t l e  of t he  t h r e e  a f f i l i a t e d  tribes here .  Furthermore, cont inued 

use and occupancy a f t e r  1870 i n  t h e  usua l  Indian manner, t h e  claims 

made by t h e  t r i b e s  a f te r  1870 t o  t h e  l ands ,  and acquiescence by t h e  

United S t a t e s  i n  such use and occupancy, show t h a t  t h e  t h r e e  a f f i l k a t e d  

t r i b e s  d i d  not  accep t  t h e  1870 r e s e r v a t i o n  as t h e  quid pro  quo for  g iv ing  

up t h e i r  a b o r i g i n a l  c la ims.  Thus it  was only  when Congress a c t e d  upon t h e  

s t a t u s  of t h e  three n f f i l i a t e d  t r i b e s  i n  t h e  Act of March 3, 1891, 26 S t a t .  
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989,1032-35,which a c t  became e f f e c t i v e  on May 20, 1891,and implemented the  

agreement o f  December 14, 1886, t h a t  t h e  p l a i n t i f f s '  abo r ig ina l  t i t l e  
*/ 
-.) 

was ext inguished by congress '  e x e r c i s e  of i t s  exc lus ive  power t o  do so.  

I n  t h e  T u r t l e  Mountain case ,  t h e  United S t a t e s  a l s o  argued t h a t  

whi te  s e t t l emen t  under preemption, homestead, timber c u l t u r e  and r a i l r o a d  

a c t s  had t h e  e f f e c t  of ex t inguish ing  abo r ig ina l  t i t l e .  In response t o  t h i s  

argument t he  Court s t a t e d  a s  follows: 

***Buts  t h e  Executive Order r e se rva t i on  
was i n e f f e c t i v e ,  i n  t h e s e  circumstances,  t o  end 
t h e  a b o r i g i n a l  ownership, i t  follows 5 f o r t i o r i  
t h a t  t he  a c t s  of p r i v a t e  c i t i z e n s  were a l s o  in -  
s u f f i c i e n t .  As  we have s t a t e d ,  t he  power of  
Congress t o  e l im ina t e  abo r ig ina l  t i t l e  is exclu- 
s i v e ,  and Congress s p e c i f i c a l l y  preserved Indian 
r i g h t s  t o  t h i s  l and ,  c e r t a i n l y  a s  aga in s t  whi te  
s e t t l e r s ,  by t he  Act of March 2 ,  1861, 12 S t a t .  
239, supra .  Unauthorized white  encroachment 
would no t  a f f e c t  t he  chippewas' ownership. [203 
C t .  C1. 426 (1974), s l i p  op. a t  17-18.] 

This s ta tement  is equa l ly  v a l i d  i n  t h e  circumstances of t h i s  case. In s t ances  

i n  t he  record,  e .g . ,  PI. Ex. DT-95, of e n t r i e s  

May 20, 1891, upon lands  w i th in  the award a r ea  

minimis and do no t  a f f e c t  our  determinat ion of 

by w h i t e  s e t t l e r s  before  

are s o  few as t o  be de 

May 20, 1891, as t h e  d a t e  

of extinguishment f o r  t h e  e n t i r e  award a r ea .  

F ina l l y ,  i n  t he  T u r t l e  Mountain ca se ,  t he  defendant argued t h a t  t h e  

Chippewas had v o l u n t a r i l y  abandoned most of t he  a r ea  before  1905. The 

Court found t h a t  t h e  Commission's dec i s ion  on t h i s  fssue had been based 

*/ The Commission has  p rev ious ly  found t h a t  i t  was n o t  u n t i l  t he  Act of - 
March 3, 1891, supra ,  became e f f e c t i v e  t h a t  t h e  t h r e e  t r i b e s  were granted 
r e se rva t i on  t i t l e  t o  t h e  res fdue  lands  wi th in  t h e  diminished r e se rva t i on .  
See Three A f f i l i a t e d  Tr ibes  v. United S t a t e s ,  Dkt. 350-F, 16 Ind. C1.  Com. - 
341, 348 (1965), rev 'd  on o t h e r  grounds, 182 C t .  C1. 543, 549 (1968) and 
f ind ing  of f a c t  No. 31, i n f r a .  
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upon s u f f i c i e n t  evidence t h a t  through 1905, t h e  Chippewa "*** were 
s t i l l  a t tempt ing  t o  use the area i n  their fash ion ,  and had n o t  a t  a l l  

given up  t h e i r  t ies o r  c la ims t o  t he  area ."  (S l i p  op. a t  18. ) We 

have d i scussed ,  supra ,  t he  defendant ' s  corresponding f a c t u a l  arguments 

and found them untenable .  

For t he  reasons s e t  ou t  i n  t h i s  opinion w e  will e n t e r  an o rde r  

today amending t he  Commission's o rder  of March 30, 1971, 25 Ind. C 1 .  

Comm. a t  212-13, i n  o rde r  t h a t  Docket 3 5 0 4  may now proceed t o  t h e  

va lua t i on  of t he  p l a i n t i f f s '  a b o r i g i n a l  l ands ,  the boundaries of which 

were determined and descr ibed  i n  t he  Commission's e a r l i e r  dec i s ions  

descr ibed , supra ,  such va lua t i on  t o  be a s  of May 20, 1891, which is t h e  

d a t e  upon which t h e  a b o r i g i n a l  t i t l e  of t h e  p l a i n t i f f s  t o  t h e  e n t i r e  

award area was ext inguished .  Our o rde r  w i l l  a l s o  admit i n t o  evidence 

P l a i n t i f f s '  Exhibi t  Nos. DT-1 through DT-96 and ~ e f e n d a n t ' s  Exhib i t  

Nos. DT-1 and DT-2, which have been o f f e r ed  i n  connection wi th  t h e  

determinat ion of the extinguishment d a t e  of p l a i n t i f f s '  a b o r i g i n a l  t i t l e .  

In  a d d i t i o n  our  o rder  w i l l  v aca t e  c e r t a i n  f i nd ings  prev ious ly  en te red  

he re in ,  amend o t h e r s  and renumber several prev ious ly  en te red  f i nd ings  
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of fact, as described in detail in said order and in the preamble to 

the accompanying findings of fact. 

-7-&& 
J u  Vance, Commissioner 

We Concur: 


