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BEFORE THE INDIAN CUIMS COMMISSION 

THE THREE AFFILIATED TRIBES OF ) 
THE FORT BERTHOLD RESERVATION, ) 

1 
P l a i n t i f f s ,  ) 

1 
v .  1 

1 
THE UNITED STATES OF AMERICA, ) 

1 
Defendant. ) 

Docket No. 3504 

Decided: January 2, 1975 

ADDITIONAL FINDINGS OF FACT 

By accompanying o r d e r  e n t e r e d  today under t h e  above-captioned 

docket ,  f i n d i n g  of f a c t  N o .  25, p r e v i o u s l y  e n t e r e d  h e r e i n  on March 30, 

1971, 25 Ind. C1. Comm. 179, 209, is vacated.  I n  a d d i t i o n ,  f i n d i n g  of 

f a c t  No. 26, a l s o  e n t e r e d  on March 30, 1971, 25 Ind.  C1. Comm. a t  209-10, 

as amended by the Commission's o r d e r  of November 11, 1971, 26 Ind.  C 1 .  

Corn. 336, 364, is  f u r t h e r  amended i n  t o d a y ' s  o r d e r  by changing t h e  

d a t e s  " A p r i l  12,  1870" i n  the f i r s t  paragraph and "1870" i n  t h e  second 

paragraph t o  "May 20,  1891," and by r e d e s i g n a t i n g  s a i d  f i n d i n g  of f a c t  

No. 26 as f f n d i n g  of f a c t  No. 33. Furthermore,  t h e  o r d e r  e n t e r e d  today re- 

d e s i g n a t e s  f i n d i n g  of f a c t  No. 27, e n t e r e d  on March 30, 1971,  25 Ind.  

C 1 .  Comm. a t  210-11, as f i n d i n g  of f a c t  No. 34. F i n a l l y ,  the fo l lowing  

f i n d i n g s  of fact Nos. 25 through 32 are hereby e n t e r e d  as supplemental  

t o  findings of f a c t  Nos. 1 through 24 previously entered h e r e i n  and t o  

t h e  p r e v i o u s l y  numbered f i n d i n g s  of f a c t  Nos. 26 and 27, now redes igna ted  

f i n d i n g s  of f a c t  Nos. 33 and 34, as amended. 
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25. Crea t ion  of Dakota T e r r i t o r y ;  1861. On March 2 ,  1861, 

Congress enacted l e g i s l a t i o n  c r e a t i n g  t h e  T e r r i t o r y  of Dakota which 

encompassed what is now t h e  S t a t e s  of North and South Dakota. See 

12 S t a t -  239 (1861). I n  s e c t i o n  1 of t h a t  a c t ,  Congress provided: 

*** That no th ing  i n  t h i s  a c t  conta ined 
s h a l l  be cons t rued  t o  impair  t h e  r i g h t s  of 
person o r  p roper ty  now p e r t a i n i n g  t o  t h e  Indians 
i n  s a i d  T e r r i t o r y ,  s o  long as such r i g h t s  s h a l l  
remain unext inguished by t r e a t y  between t h e  
United S t a t e s  and such I n d i a n s ,  o r  t o  i n c l u d e  
any t e r r i t o r y  which, by t r e a t y  wi th  any Indian 
t r i b e ,  is n o t ,  wi thou t  t h e  consent of s a i d  t r i b e ,  
t o  b e  inc luded  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o r  
j u r i s d i c t i o n  of any S t a t e  o r  T e r r i t o r y ;  bu t  a l l  
such t e r r i t o r y  s h a l l  be excepted out of t h e  
boundaries and c o n s t i t u t e  no p a r t  of t h e  T e r r i -  
t o r y  of Dakota, u n t i l  said t r i b e  s h a l l  s i g n i f y  
t h e i r  a s s e n t  t o  t h e  P r e s i d e n t  of t h e  United 
S t a t e s  to b e  inc luded  w i t h i n  the s a i d  T e r r i t o r y ,  
o r  t o  a f f e c t  t h e  a u t h o r i t y  of the  government 
of the United S t a t e s  t o  make any r e g u l a t i o n s  
r e s p e c t i n g  such I n d i a n s ,  t h e i r  l a n d s ,  proper ty ,  
o r  o t h e r  r i g h t s ,  by t r e a t y ,  law, o r  otherwise ,  
which i t  would have been competent f o r  t h e  
government t o  make i f  t h i s  act  had never 
passed : ***. 

26. Like-A-Fishhook Vi l l age .  By 1862, the Mandan, Hida t sa  and 

A r i k a r a  t r i b e s  had conso l ida ted  i n  a s i n g l e  semi-permanent v i l l a g e  known 

a s  Like-A-Fishhook, s i t u a t e d  on t h e  e a s t  bank of t h e  Missour i  River near  

F o r t  Ber thold .  Th is  c o n s o l i d a t i o n  was completed when t h e  Arikara, after 

a Sioux a t t a c k ,  f l e d  from a s i t e  on t h e  o t h e r  s i d e  of t h e  Missouri  River 

where t h e y  were c o n s t r u c t i n g  a v i l l a g e  and joined the Mandan and Hidatsa 

a t  Like-A-Fishhook Vi l l age .  

Fishhook Vil lage.  S p o r a d i c a l l y  d u r i n g  this per iod ,  t h e  Sioux a t t a c k e d  



t h e  v i l l a g e  of t h e  three af f i l ia ted  t r i b e s  from t h e  Sioux a b o r i g i n a l  

t e r r i t o r y  sou theas t  of Fort  Berthold.  Also dur ing  t h i s  per iod  the 

t h r e e  t r i b e s  complained of i ncu r s ions  by Canadian Ind ians  (presumably 

t h e  Aasiniboine) upon lands claimed by the t h r ee  a f f i l i a t e d  t r i b e s  as 

f a r  no r th  and e a s t  of t h e  Missouri  River aa t he  Canadian border .  See 

Findings of Fact Nos. 23 and 24, 25 Ind. C1. Comma 179, 207-08 (1971) 

Other than the  c l a i m  of t h e  t h r e e  a f f i l i a t e d  t r i b e s  descr ibed  i n  s a i d  

f ind ings  and a r e f e r ence  by t h e  commander a t  For t  Stevenson t h a t  t h e  

t h r e e  t r i b e s  and the  Assiniboine were hunting near t h e  Mouse River  

i n  1867, t h e r e  a r e  no re fe rences  t o  use and occupancy by t h e  t h r e e  

a f f i l i a t e d  t r i b e s  of t h e i r  a b o r i g i n a l  t e r r i t o r y  no r th  and e a s t  of t h e  

Missouri River ,  nor  are t h e r e  re fe rences  t o  qwurpation of said t e r r i t o r y  

by o t h e r  t r i b e s ,  dur ing  t h e  per iod  between 1862 and 1870. 

27. Executive Order Reservation: 1870. By Executive Order of 

Apr i l  1 2 ,  1870 ( I Kappler 883), Pres iden t  Ulysses S. Grant s e t  a s i d e  a 

r e se rva t i on  f o r  t h e  t h r e e  a f f i l i a t e d  t r i b e s .  The r e se rva t i on  included 

a p a r t  of the t r a c t  of l and  which had been acknowledged t o  belong t o  

t h e  t h r ee  a f f i l i a t e d  t r i b e s  by t he  For t  Laramie T r e a t y  of 1851 (U. S t a t .  

749), and also included a t r a c t  of land on the no r th  s i d e  of the Missouri  

River around Like-A-Fishhook Village.  I n  1880, a po r t i on  of t h e  reser- 

va t ion  was r e s to r ed  t o  t h e  publ ic  domain by Executive order and a smal l  

t r a c t  was added t o  t h e  r e s e r v a t i o n  (I Kappler 883). 

28. Crow F l i e s  High Band. About 1870-72, Crow Flies High, a H ida t s a  

Chief, a f t e r  a q u a r r e l  among c h i e f s  a t  Like-A-Fishhook Village, l e d  about 
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140 members of the  t r i b e s  up t h e  Missour i  River  about 120 miles t o  

t h e  a r e a  near  Fort Buford a f e w  miles east  of what i s  now t h e  Montana- 

North Dakota border .  This s e t t l e m e n t  near  For t  Buford was p r i m a r i l y  a 

w i n t e r  camp and base  f o r  hunting exped i t ions  nor th  and sou th  of t he  

Missour i  River  as w e l l  as a long  t h e  Yellowstone River i n  p r e s e n t  e a s t e r n  

Montana. Summers were u s u a l l y  s p e n t  a t  another  s e t t l e m e n t  c a l l e d  Crow 

F l i e s  High V i l l a g e  which was l o c a t e d  a t  t h e  mouth of the  L i t t l e  Knife 

River about halfway between F o r t s  Berthold and Buford. 

Crow F l i e s  High and h i s  band l i v e d  o f f  t h e  For t  Berthold Reserva t ion  

for a per iod of almost 25 y e a r s .  During t h i s  t ime they ranged over  a 

l a r g e  area both  n o r t h  and s o u t h  of t h e  Missour i  p r imar i ly  i n  search of 

sus tenance , (See  f i n d i n g  of f a c t  No. 29, i n f r a . )  They lived a t  several 

camps a long  t h e  Missour i  River  between F o r t s  Berthold and Buford supp ly ing  

f u e l  t o  pass ing  s teamers .  There was f requen t  i n t e r c o u r s e  between t h e  

Crow F l i e s  High Band and t h o s e  members of t h e  t h r e e  t r i b e s  who were 

l i v i n g  a t  For t  Berthold.  I n  1884 t h e  band was ordered away from F o r t  

Buford and t h e i r  a c t i v i t i e s  became cen te red  a t  C r o w  Flies High Vi l l age .  

F i n a l l y  i n  1894, the band r e t u r n e d  permanently t o  t h e  r e s e r v a t i o n  a t  

For t  Ber thold  and r e l i n q u i s h e d  t h e i r  t r a d i t i o n a l  mode of l i v i n g .  

29. Use and Occupancy of t h e  Abor ig ina l  Area A f t e r  1870. The 

p r o g r e s s i v e  d e p l e t i o n  of game along the Missouri  River as w e l l  as i n  the 

a r e a  n o r t h  and e a s t  of t h e  r i v e r  brought  about a  s i t u a t i o n  a f t e r  1870 

whereby i n c u r s i o n s  by o t h e r  t r i b e s  w i t h i n  t h i s  a r e a  ceased.  A t  the  same 

time t h e  three a f f i l i a t e d  tribes found it necessary t o  hunt  f o r  longer  
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p e r i o d s  over  wider areas of t h e i r  a b o r i g i n a l  lands. (PI. Ex. DT-18, 

a t  155). During t h e  1870s and 1880s t h e  t r i b e s  undertook annual h u n t s  

t o  t h e  Mouse River n e a r  Minot i n  t h e  n o r t h e a s t e r n  p o r t i o n  of the award 

a r e a .  There a r e  s e v e r a l  r e f e r e n c e s  d u r i n g  t h e  pe r iod  1870 t o  1892 t o  

I n d i a n s  of the  three a f f i l i a t e d  t r i b e s  (presumably from t h e  Craw Flies 

High Band) hun t ing  and c la iming  the l ands  i n  p r e s e n t  W i l l i a m  County 

which approximately  comprises t h e  western  one- thi rd  of the award area .  

General Hugh L. Scott who served a t  F o r t s  Buford and Linco ln  (the l a t t e r  

near  Bismarck) from 1876 t o  1886, l a t e r  r e l a t e d  t h a t  d u r i n g  t h i s  t i m e  

members of t h e  t h r e e  a f f i l i a t e d  t r i b e s  from both the For t  Ber thold  

Reservat ion and from the  Crow F l i e s  High Band hunted i n  every d i r e c t i o n  

from t h e  Missour i  River as f a r  n o r t h  as the  Canadian border  and as f a r  

e a s t  a s  Devi ls  Lake. General  S c o t t  s t a t e d  t h a t  t h e s e  lands  were 

acknwledged  t o  belong t o  the t h r e e  a f f i l i a t e d  t r i b e s  (Pl. Ex. DT-2). 

S c a t t e r e d  r e f e r e n c e s  t o  war p a r t i e s  of the t h r e e  a f f i l i a t e d  tribes 

d u r i n g t h e  per iod  a f t e r  1 8 7 0 , i n d i c a t e  t h a t  t h e  r a i d s  extended beyond t h e i r  

a b o r i g i n a l  a r e a .  An 1872  r e f e r e n c e  mentions a  war p a r t y  t o  Devils Lake 

which i s  f a r  t o  t h e  e a s t  of t h e  award a rea .  (PI. Ex. DT-24, a t  221-222) 

An 1879 r e f e r e n c e  i n d i c a t e s  t h a t  t h e  t h r e e  a f f i l i a t e d  tribes defended 

t h e  t e r r i t o r y  on t h e  Missour i  River beyond For t  Buford which is a t  t h e  

western boundary of t h e  award area. (Pl. Ex. DT-20) 

30. The F o r t  Ber tho ld  Reservation i n  t h e  1870s and 1880s. While 

t h e  Indians of t he  t h r e e  a f f i l i a t e d  t r i b e s  cont inued t o  use t h e i r  a b o r i g i n a l  

lands, t h e  Government i n  t h e  mid-1870s began t o  encourage t h e  development 



of a g r i c u l t u r e  t o  b r i n g  t h e  t h r e e  t r i b e s  t o  s e l f - s u f f i c i e n c y .  Desp i te  

t h e  harsh c l i m a t e  and l a c k  of a r a b l e  land,  t h e  Ind ians  slowly developed 

t h e i r  lands for farming so t h a t  by 1890 they were e a r n i n g  about 70 percent 

of t h e i r  s u b s i s t e n c e  from t h e  land.  I n  1882 a group of 20 f a m i l i e s  had 

v o l u n t a r i l y  l e f t  t h e  Like-A-Fishhook P i l l a g e  t o  farm i n d i v i d u a l  plots of land. 

On May 15, 1886, Congress appropr ia ted  funds "*** t o  enab le  s a i d  

S e c r e t a r y  [of t h e  I n t e r i o r ]  t o  n e g o t i a t e  with t h e  va r ious  bands o r  t r i b e s  

of Ind ians  *** a t  For t  Ber thold ,  i n  Dakota, f o r  a r e d u c t i o n  of t h e i r  *** 
[ r e s e r v a t i o n ] ,  o r  f o r  removal therefrom t o  [ano the r  r e s e r v a t i o n ]  ***; 
but no agreement made s h a l l  t a k e  e f f e c t  u n t i l  r a t i f i e d  by Congress." 

(24 S t a t .  29, 44) Despi te  t h e  l a t t e r  clause and t h e  f a c t  t h a t  an agree- 

ment wi th  t h e  t h r e e  a f f i l i a t e d  t r i b e s  was no t  reached u n t i l  December 14,  

1886, a l l o t m e n t  had begun i n  1885. 

31. The Agreement of December 14 ,  1886. Under an agreement between 

r e p r e s e n t a t i v e s  of t h e  t h r e e  a f f i l i a t e d  tribes and t h e  United S t a t e s  Government, 

r epresen ted  by Commissioners of t h e  D e p a r t m n t  of t h e  I n t e r i o r ,  reached 

a t  For t  Ber thold  on December 1 4 ,  1886, 26 S t a t .  989, 1032-35, t h e  Indians 

agreed t o  r e l i n q u i s h  a large p o r t i o n  of the then For t  Berthold Reservat ion 

i n  c o n s i d e r a t i o n  of t h e  payment t o  them of $80,000 annually f o r  t e n  

years .  It was f u r t h e r  agreed t h a t  t h e  l ands  w i t h i n  t h e  diminished r e s e r -  

v a t i o n  would be surveyed and a l l o t t e d  i n  s e v e r a l t y  t o  t h e  Ind ians  of the 

t h r e e  a f f i l i a t e d  t r i b e s  w i t h  p a t e n t s  then  i s sued  i n  t h e  name of t h e  

i n d i v i d u a l  a l l o t t e e s  d e c l a r i n g  t h e  l ands  so  a l l o t t e d  and pa ten ted  t o  be  

he ld  by the United S t a t e s  i n  trust f o r  t h e  i n d i v i d u a l  a l l o t  t e e s  f o r  a  
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per iod  of  25 years, a t  which t ime each s a i d  a l lo tment  would b e  conveyed 

i n  fee by p a t e n t  t o  the  i n d i v i d u a l  a l l o t t e e .  Lands i n  excess  of t h o s e  

s o  a l l o t t e d  would be h e l d  i n  trust by t h e  United S t a t e s  f o r  t h e  b e n e f i t  

of t h e  t r i b e s  and, a f t e r  25 y e a r s ,  conveyed i n  f e e  by p a t e n t  t o  t h e  t r i b e s  

i n  common. The agreement further provided t h a t  i ts terms would n o t  be 

bind ing  upon e i t h e r  p a r t y  u n t i l  r a t i f i e d  by Congress. The agreement was 

f i n a l l y  r a t i f i e d  by Congress f o u r  and one-half y e a r s  l a t e r ,  on March 3, 

1891. A t  t h e  same t ime Congress made c e r t a i n  modi f i ca t ions  t o  t h e  agree- 

ment and provided t h a t  t h e  a c t  c o n t a i n i n g  t h e  agreement as s o  modif ied 

would become e f f e c t i v e  only upon the  acceptance of t h e  modi f i ca t ions  by the 

three a f f i l i a t e d  t r i b e s ,  s a i d  acceptance t o  be  made known by P r e s i d e n t i a l  

proclamation.  On May 20, 1891, t h e  P r e s i d e n t  s o  proclaimed and t h e  agree- 

ment of December 1 4 ,  1886, became e f f e c t i v e .  ( 2 7  S t a t .  979) 

32. Date of Extinguishment of Abor ig ina l  T i t l e .  The p l a i n t i f f s '  

a b o r i g i n a l  t i t l e  t o  t h e i r  l ands  i n  t h e  p r e s e n t  S t a t e  of North  Dakota w a a  

ex t ingu ished  on t h e  d a t e  t h e  agreement of December 14, 1886, between t h e  

United S t a t e s  and t h e  t h r e e  a f f i l i a t e d  t r i b e s  became e f f e c t i v e .  Th is  d a t e  

was May 20, 1891, t h e  d a t e  t h e  P r e s i d e n t  proclaimed t h a t  the t h r e e  af f i l ia ted  

t r i b e s  had accepted t h e  modi f i ca t ions  made by Congress t o  t h e  agreement. 

erce, Commissioner 
9 A n  Jdhn l f .  Vance. Commissioner 

Y Richard W. Yarbordgh, ~ o m m i s s i a  


