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BEFORE THE INDIAN CLAIMS COMMISSION 

THE LIPAN APACHE TRIBE, THE MESCALERO 
APACHE TRIBE, e t  ale, 1 

P l a i n t  i f f  s , 1 
1 

THE PUEBLO DE SAN ANTOKIO DE LA YSLETA 
DEL SUR, ANTI THE PIROS, MANSOS AND THE 1 
SUMAS TRIBES, AND THE PUEBLO OF THE 1 
TIGUA I N D I A N  COMMUNITY, 

) 
I n t e r v e n o r s ,  1 

THE TONKAWA TRIBE OF INDIANS OF OKLAHOMA, 1 
amalgamated with and s u c c e s s o r s i n  i n t e r e s t  ) Docket no. 22-C 
t o  t h e  TEXAS TONKAWA TRIBE and t h e  TEXAS ) 
LIPAN T R I B E ,  and t h e  TEXAS KARANKAWA 1 
TRIBE, 1 

) 
Second I n t e r v e n o r s ,  

1 
v. 

1 
THE UNITED STATES OF AMERICA, ) 

1 
Defendant. 1 

ORDER GRANTING IN PART DEFENDANT'S MOTION 
TO DISMISS APPLICATIONS TO INTERVENE, ETC. 

On November 5 ,  1969, t h e  Commi:3aion g ran ted  t h e  motion of t h e  Pueblo 
de San Antonio de  l a  Ysleta del S u r ,  and t h e  P i r o s ,  Mansos and Sumaa T r i b e s ,  
and t h e  Pueblo of t h e  Tigua Ind ian  Community t o  i n t e r v e n e  under  t h e  c la im 
of t h e  Lipan Apache T r i b e ,  t h e  Mescalero Apache Tr ibe ,  e t  a l . ,  i n  the above- 
capt ioned Docket 22-C. - See 22 Ind. C1. Connn, 1 (1969). On A p r i l  19,  1972, 
the Commission permi t t ed  t h e  above-captioned second i n t e r v e n o r s  t o  i n t e r v e n e  
under t h i s  docket ". . . f o r  t h e  l i m i t e d  purpoee of e s t a b l i e h l n g ,  on t h e  
p r e s e n t  r e c o r d ,  the  a p p l i c a n t ' s  i d e n t i f i c a t i o n  w i t h  t h e  a b o r i g i n a l  owner 
of  t h e  Lipan claimed a rea . "  See 27 Ind. C l .  Corn. 485 (1972). On July  20, 
1972,  t h e  Tiwa Tr ibe  of t h e  Pueblo of  San Juan de Guadalupe, a l l e g i n g  to 
be t h e  owner i n  conmron of a p o r t i o n  of t h e  c la im of t h e  i n t e r v e n o r s ,  moved 
t o  i n t e r v e n e  and t o  be recognized as a s e p a r a t e  i d e n t i f i a b l e  group of India- 
entitled t o  a p o r t i o n  of any  award entered herein i n  f a v o r  of t h e  in tenrenor% 
This  l a t t e r  mot i o n  is c u r r e n t l y  pending b e f o r e  the Commission . An amended 
motion was f i l e d  by t h e  Tiwa Tribe of t h e  Pueblo of San Juan d e  Guadalupe 
on October 16, 1972.  



On May 15 ,  1974, t h e  defendant moved t h a t  t h e  a p p l i c a t i o n s  t o  intervene 
f i l e d  he re in  by t h e  i n t e rveno r s ,  t h e  second in t e rveno r s ,  and by t h e  Tiwa 
Tribe of t h e  Pueblo of San Juan de Guadalupe a l l  be  dismissed t d t h  pre jud ice .  
Defendant based its motion on t h e  dec i s ion  of t he  Court of  Claims d i smiss ing  
t h e  claim I n  i n t e r v e n t i o n  of t he  Wichita Tribe and A f f i l i a t e d  Bands i n  t h e  
case of Kiowa, Comanche and Apache Tr ibe  v .  United S t a t e s ,  202 C t .  C1. 29 
(1973), - c e r t .  denied, 416 U.S. 936 (1974) ( r ev i&  Docket 257, 24 Ind. C1. h m ~ .  
405 (1971) ; 26 Ind. C1. Comm. 101 (1971)). In  t h a t  case t h e  Court of Claim 
he ld  t h a t  t he  Indian Claims Commission is without  j u r i s d i c t i o n  t o  permit 
an i n t e r v e n t i o n  a f t e r  August 13, 1951, i n  a  t imely f i l e d  c la im by a p a r t y  
c la iming a b o r i g i n a l  t i t l e  adverse ly  t o  t h e  p l a i n t i f f s .  

On July 1, 1974, t he  i n t e rveno r s  and t he  second in t e rveno r s  f i l e d  
responses  opposing defendant ' s  motion, as, on Ju ly  15,  1974, d i d  t h e  Tiwa Tribe 
of t h e  Pueblo of S a n  Juan de Guadalupe. On Ju ly  10,  1974, t h e  p l a i n t i f f s  
f i l e d  a response wherein they urged t h a t  defendant ' s  motion b e  granted.  On 
August 22, 1974, t h e  defendant  f i l e d  a  r e p l y  tn the s e v e r a l  responses.  

The Commission having considered defendant ' s  s a i d  motion, t oge the r  wi th  
t he  separate responses  t h e r e t o  and t he  defendant ' s  r e p l y  t o  s a i d  responses ,  
has  concluded t h a t  the de fendan t ' s  motion, i n s o f a r  as i t  r e l a t e s  to  t h e  second 
in t e rveno r s ,  t h e  Tonkawa Tr ibe  of Indians ,  e t  a l . ,  is  without  merit s i n c e  s a i d  
second in t e rveno r s  were permit ted t o  in te rvene  under t h i s  docket f o r  t h e  
l im i t ed  and express  purpose of e s t a b l i s h i n g  t h a t  they a r e  t h e  r e a l  p a r t y  i n  
i n t e r e s t  wi th  respec t  t o  t he  t imely f i l e d  c la im of the Lipan Apache Tribe.  
Under such circumstances t h e  r u l e  i n  the  Kiowa, Comanche case, sup ra ,  is 
inappos i te  and r e s o l u t i o n  of t h e  i s s u e  of t h e  i d e n t i t y  of t h e  r e a l  p a r t y  i n  
i n t e r e s t  under t he  c la im of t he  Lipan Apache Tr ibe  should be made on t h e  
merits as p a r t  of t h e  Commission's pending dec i s ion  on t i t l e .  The Commission 
h a s  t h e r e f o r e  concluded t h a t  defendant ' s  motion i n s o f a r  as i t  relates t o  s a i d  
second in t e rveno r s  should be denied. 

With respect t o  the defendant ' s  motion i n so fa r  as i t  relates t o  t h e  
i n t e rveno r s ,  t he  Pueblo de San Antonio de l a  Ys le ta  d e l  Sur ,  et  a l . ,  t h e  Coamriss i~  
has concluded t h a t  t o  t he  e x t e n t  t h e  i n t e rveno r s '  c la im is  adverse  to  t h a t  
of t he  p l a i n t i f f s  t h e  rule pronounced by t h e  Court of Claims i n  t h e  Kiowa, 
Comanche case,supra ,  is con t ro l l i ng .  To the  e x t e n t  s a i d  i n t e rveno r s '  claim 
is not  adverse  t o  t h a t  of t h e  p l a i n t i f f s ,  It  is a  new c la im bar red  a b s o l u t e l y  
by t h e  j u r i s d i c t i o n a l  l i m i t a t i o n  on t h e  f i l i n g  of c la ims be fo re  t h i s  Commia- 
s i o n  enunciated by Congress as s e c t i o n  12 of t he  Indian Claims Conmission Act, 
60 S t a t ,  1049, 1052 (1946). Defendant's motion i n s o f a r  as i t  relates to  t h e  
c la im of the  i n t e rveno r s  should t h e r e f o r e  be granted.  From t h i s  conclusion,  
i t  neces sa r i l y  fol lows t h a t  t he  motion of t he  Tiwa Tribe of t h e  Pueblo of 
San Juan de Cuadalupe t o  i n t e rvene  should be denied. 

IT I S  THEREFORE ORDERED t h a t  the defendant ' s  motion t o  d i smi s s  the 
a p p l i c a t i o n  i n  i n t e n r e n t i o n  of t he  second in t e rveno r s ,  t h e  Tonkawa Tribe  of  
Indians ,  e t  al., be, and the same hereby is, denied. 
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IT I S  FURTHER ORDERED t h a t  the defendant's motion t o  dismiss t he  
a p p l i c a t i o n  i n  i n t e rven t ion  of t h e  in te rvenors ,  the  Pueblo de San Antonio 
de l a  Ysleta  d e l  Sur, e t  al . ,  be,  and t h e  same hereby is ,  granted,  and, 
f u r t h e r  t h a t  t he   omm mission's o rde r  of November 5, 1969, g ran t ing  
in t e rven t ion  t o  t h e  Pueblo de San Antonio de l a  Ysleta  d e l  Sur, et a l . ,  
be,  and t h e  same hereby is, vacated,  and the  motion t o  in te rvene  upon 
which s a i d  o rde r  was based be, and the  same hereby is, denied. 

I T  I S  FINALLY ORDERED t h a t  t h e  above-described motion t o  in te rvene  
f i l e d  July 20, 1972,  a s  amended October 16,  1972, by t he  Tiwa Tribe of 
t he  Pueblo of San Juan de Guadalupe, be,  and t h e  same hereby i s ,  denied 
as being moot. 

Dated a t  Washington, B. C., t h i s  1 s t ~  day of January 1975. 

- 7- M 
ance, Conrmissioner 

~ i c h a r d  W. Yarborough, C o d s s i o n e r  

A 

e rce ,  Commissioner 


