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BEFORE THE INDIAN CLAIMS COMMISSION 

THE PAPAGO TRIBE OF ARIZONA, 1 
1 

P l a i n t i f f ,  1 

v. 
1 
) Docket No. 102 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. ) 

Decided: January 23, 1975 

Appearances: 

Royal D. Marks, At to rney  f o r  t h e  p l a i n t i f f ;  
Marks and Marks and Ar thur  Lazarus ,  Jr. ,  
were on t h e  b r i e f s .  

MaryEllen A. Brown, w i t h  whom was A s s i s t a n t  
At to rney  General  Wallace H. Johnson, At to rneys  
f o r  de fendan t .  

OPINION ON MOTION FOR SUMMARY JUDGMENT 

Yarborough, Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

This account ing a c t i o n  is now b e f o r e  t h e  Commission on defendan t ' s  

motion f o r  summary judgment, and p l a i n t i f f ' s  r e sponse  t h e r e t o .  ~ e f e n d a n t ' s  

s o l e  ground f o r  i ts  motion is t h e  f a i l u r e  of t h e  p l a i n t i f f  t o  f i l e  any 

e x c e p t i o n s  t o  t h e  supplemental  account ing  r e p o r t  submit ted by defendant .  

We f i n d  d e f e n d a n t ' s  motion t o  be wi thou t  m e r i t  and i t  w i l l  be  denied 

f o r  t h e  reasons  d e t a i l e d  below. 

On J u l y  24, 1970, defendant  f i l e d  i ts  o r i g i n a l  account ing i n  t h i s  

docket .  I n  December of t h e  same y e a r ,  p l a i n t i f f  f i l e d  twelve d e t a i l e d  

excep t ions  t o  t h i s  r e p o r t .  Defendant responded t o  t h e s e  excep t ions  i n  
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A p r i l  of 1971. A t  t h a t  p o i n t  t h e  i s s u e s  were drawn and t h e  c a s e  ready  

t o  proceed accord ing  t o  t h e  g u i d e l i n e s  w e  have e s t a b l i s h e d  f o r  a c c o u n t i n g  

cases. Sioux T r i b e  v. United S t a t e s ,  Dockets 114,  e t  a l . ,  1 2  Ind. C1. 

Comm. 541, 549-50 (1963). Subsequent ly ,  i n  r e sponse  t o  a mot ion by 

p l a i n t i f f  w e  ordered  de fendan t  t o  supplement i t s  accoun t ing  r e p o r t  i n  

c e r t a i n  a r e a s  ( p e r t a i n i n g  t o  e x c e p t i o n s  2 ,  3,  5 and 6) i n  which i t  was 

d e f i c i e n t .  26 Ind .  C1. Corn, 365 (1971). On June  21,  1974,  d e f e n d a n t  

f i l e d  its supplementa l  accoun t ing .  P l a i n t i f f  h a s  f i l e d  no  a d d i t i o n a l  

e x c e p t i o n s  t o  this r e p o r t .  

Defendant a rgues  t h a t  when i t  f i l e d  i t s  supplementa l  a c c o u n t i n g  

p l a i n t i f f  then had t h e  burden,  pursuan t  t o  Sioux,  supra, of f i l i n g  

excep t ions  t h e r e t o .  Defendant m a i n t a i n s  t h a t  s i n c e  p l a i n t i f f  h a s  f a i l e d  

t o  f i l e  e x c e p t i o n s  t o  t h e  supp lementa l  accoun t ing  t h e r e  a r e  no i s s u e s  

of f a c t  t o  b e  t r i e d ,  and de fendan t  is e n t i t l e d  t o  summary judgment. 

P l a i n t i f f  s t a t e s  i n  i t s  response t o  d e f e n d a n t ' s  mot ion t h a t  t h e  

data i n  t h e  supplementa l  accoun t ing  s u p p o r t s  t h e  v a l i d i t y  of t h e  p e r t i n e n t  

excep t ions  and p r o v i d e s  t h e  in fo rmat ion  t h e  p a r t i e s  need t o  proceed t o  

t r i a l .  

The issues i n  t h i s  case were e s t a b l i s h e d  when p l a i n t i f f  f i l e d  i ts 

w r i t t e n  e x c e p t i o n s  i n  1970. The supplementa l  accoun t ing  was o r d e r e d  

because  de fendan t  had f a i l e d  t o  p r o v i d e  an  accoun t ing  i n  such  d e t a i l  

t h a t  i t  might be r e a d i l y  a s c e r t a i n e d  whether  p l a i n t i f f ' s  funds  were  

p r o p e r l y  managed as  t o  c e r t a i n  excep t ions .  Defendant does  n o t  t a k e  the 
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pds i t i on  t h a t  t he  production of t h e  r e p o r t  i n  i t s e l f  answers p l a i n t i f f ' s  

except ions,  and we do not  be l i eve  t h a t  t h a t  pos i t i on  could be maintained. 

There is  no b a s i s ,  i n  Sioux o r  elsewhere,  f o r  r equ i r ing  p l a i n t i f f  t o  f i l e  

add i t i ona l  except ions t o  defendant 's  supplemental accounting r epo r t .  

We concur with p l a i n t i f f  t h a t  t he  supplemental accounting provides the  

information necessary t o  proceed t o  t r i a l .  

Accordingly, defendant 's  motion f o r  summary judgment w i l l  be denied,  

and t he  case will proceed t o  p r e - t r i a l  proceedings. 

We Concur: 

%3#L.- 
John T] Vance, Commissioner 

Margaret H) Pie rce ,  Commigioner 

Brantley Blue, ommissioner 7 


