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OPINION ON PLAINTIFFS' MOTION FOR RULING CONCERNING 
THE DEFENDANT'S DEMAND FOR OFFSETS, INCLUDING 

PAYMENTS ON THE CLAIM AND GRATUITIES 

Yarborough, Commissioner, delivered the opinion of t h e  Commission. 

The Commission has before i t  a motion of t he  p l a i n t i f f s ,  f i l e d  

August 1 2 ,  1971, fo r  r u l i n g s  concerning the defendant 's  demand for  

o f f s e t s .  These claimed o f f s e t s  are f o r  t h e  market value of c e r t a i n  

lands reserved f o r  t h e  p l a i n t i f f s ,  f o r  expendi tures  claimed as payments 

on the  claim under the Treaty of September 30, 1854, 10 S t a t .  1109, 

and f o r  g r a t u i t i e e .  The defendant requeats  t h a t  o f f s e t s  of $2,061,506.40 

be deducted from t h e  gross award of $3,250,000. 

In its decision of December 8, 1964, 14 Ind. C1. Corn. 360, 374, t h e  

Commission held t h a t  the Chippewas of Lake Superior had recognized t i t l e  t o  
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and were s o l e  owners of land i n  nor theast  Minnesota ceded by the Treaty 

of September 30, 1854, supra.  This land is designated as Area 332 by 

Charles C. Royce on h i s  Minnesota Map No. 1 in the  18th Annual Report 
1/ - 

of  the  Bureau of American Ethnology (Part  XI). 

The Commission found on March 24, 1971, that the  f a i r  market value 

of  Area 332 as of January 10, 1855, the da te  t h e  t r e a t y  of cess ion was 

r a t i f i e d ,  was $3,250,000. (Finding of Fact No. 24, 25 hi. Cl. Comn. 62, 

81).  This  w a s  equ iva len t  t o  about 55 cents  per acre. 

The defendant has, i n  its severa l  pleadings, requested o f f s e t s  i n  

s l i g h t l y  varying amounts. It cu r r en t l y  requests of f sc t s  of $1,030,964.71 

as payments on t h e  claim under t he  1854 Trcaty, and $1,030,541.69 as 

allowable g r a t u i t i e s .  

A hear ing  was held on the  issue of o f f s e t s  on July 2 6 ,  1971. Thfs 

motion, f i l e d  pursuant t o  an agreement of the p a r t i e s ,  secka t o  obvia te  

d e t a i l e d  pleadings and t r i a l  proceedings by r eques t ing  the  Commission t o  

r u l e  on t h e  a l l o w a b i l i t y  of a11 o r  some of t h e  claimed offsets as matters 

of law. 

Quest ion iio, 1. Were t he  reserva t ions  se t  aside by 
A r t i c l e  2 of t he  Treaty of September 30, 1854, supra ,  
p a r t  of the payment f o r  t he  cession of Area 332? 

Two of t he  t e n  reserva t ions  s e t  as ide  by Article 2 were within 

- -- -- 

I/ The sub j ec t  iand i s  subsequently re fe r red  t o  as Area 332. - 
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Area 332. The remaining e i g h t  r e se rva t i ons ,  c o n s i s t i n g  of some 349,000 

a c r e s  of previously ceded lands  i n  Wisconsin and Michigan, were o u t s i d e  

Area 332. The p l a i n t i f f s  contend t h a t  these  t e n  r e se rva t i ons  cannot b e  a 

p a r t  of t h e  cons idera t ion  f o r  t h e  t r e a t y  because A r t i c l e  4 of t h e  t r e a t y  

de f ine s  t h e  cons ide ra t i on  f o r  t h e  cess ion  i n  terms of cash and a n n u i t i e s .  

Furthermore, they argue,  A r t i c l e  4 begins with  t h e  phrase,  "In cons ide ra t i on  

of and payment f o r  . . . ." Great s i g n i f i c a n c e  is i n f e r r e d  by t he  p l a i n t i f f s  

from the  f a c t  t h a t  t he  c l ause  agreeing t o  r e se rve  these  t e n  r e s e r v a t i o n s ,  

A r t i c l e  2 of t he  t r e a t y ,  preceded A r t i c l e  4. They f u r t h e r  argue t h a t  t h e t r e a t y  

h i s t o r y  confirms t h e  t r e a t y  language i n  l i m i t i n g  payment f o r  t h e  cess ion  

t o  cash and a n n u i t i e s .  

The p l a i n t i f f s  a d d i t i o n a l l y  a s s e r t  t h a t  t h e  e i g h t  r e se rva t i ons  

ou t s ide  Area 332, a l though ceded t o  t he  defendant by t h e  Treaty of 

July  29, 1837, 7 S t a t .  536, and t h e  Treaty of October 4 ,  1842,  7 S t a t .  

591, were s t i l l  occupied by t he  p l a i n t i f f s  a t  t h e  time of t h i s  t r e a t y ,  

and f o r  t h a t  reason could no t  be a p a r t  of  t he  cons idera t ion .  They aver  

t h a t  the  r eee rva t i on  of t he se  lands was a  condi t ion  precedent  t o  t h e  

nego t i a t i on  of t he  t r e a t y ,  r a t h e r  than p a r t  of t h e  cons ide ra t i on  f o r  

t h e  cemion .  

A c a r e f u l  review of t h e  t r e a t y  and t h e  nego t i a t i ons  which preceded 

i t  convinces us  t h a t  t he  arrangement of t h e  s e v e r a l  a r t i c l e s  w i th in  

the t r e a t y  does no t  preclude t he  lands  reserved i n  A r t i c l e  2  from i n c l u s i o n  

wi th  t he  prov is ions  of A r t i c l e  4 i n  c o n s t i t u t i n g  t h e  cons idera t ion  

f o r  t h e  cess ion  of Area 332. Nei ther  does t h e  mention i n  A r t i c l e  4 of 



35 Ind. C1. Conm. 427 

cash and annuities l i m i t  the consideration to  those items. Article 4 

continues,  i n  fact, and provides for the furnishing by the defendant 

of guns, r i f l e s ,  beaver traps, ammuniton, and c l o t h i n g .  We are unable 

to  agree, therefore,  with the  p l a i n t i f f s '  contention that money was 

the only consideratf on and the only  payment for the cess ion .  The record 

indicates  that both part ies  considered both the lands reserved and the 

goods to be furnished to  b e  a part of the considcration for the lands  

ceded.  The Location of the various reservations was an important item 

i n  the  treaty negot ia t ions .  The Indians were ins i s tent  th.?t  they  would 

not relinquish t h e i r  l a n d s  unless they were given reserves f o r  their 

permanent homes, and they would not  s i g n  the treaty unless they were 

granted reservations a t  spec i f i ed  locat ions.  Thc agreement of the treaty 

Commissioner t o  s e t  as ide  the  requested ten reservat ion areas was pert 

of the inducement offered by the United S t a t e s  for the cession, and the 

reservations s e t  apart i n  Art ic le  2 cons t i tu ted  part  of the consideration 

for the cession. 

The p l a i n t i f f s  r e l y  on Kez Pcrce T r l b e  v. U n i t e d  S t a t e s ,  Docket 

No. 175, 24 Ind. C1. Cornm. 429 (1971).  However, i n  tha t  case ne i ther  

party t o  the treaty w a s  aware that the tribe was receiving title t o  lands 

outside of its aboriginal  l a n d s .  There was no such lack  of awareness 

i n  t h i s  treaty,  and Xez Perce i s ,  therefore ,  inapposite.  

We conclude as a matter of law that the reservations set aside by 

Article 2 of t h e  Treaty of 1854 were part of the consideration for the 

lands ceded and may be offset  a s  payments on the claim. 
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Quest Ion No. 2. May the  c r e d i t  f o r  t he  r e se rva t ions  
exceed t h e  purchase p r i c e  t h e  United S t a t e s  agreed 
t o  pay when i t  acquired t h e  r e se rva t ion  lands from 
t h e  Lake Superior and Mis s i s s ipp i  Chippewas by the 
p r i o r  Treaty of Ju ly  29, 1837, 7 Stat. 536, and the  
Treaty of October 4, 1842, 7 S t a t .  591? 

P l a i n t i f f s ,  i n  contending t h a t  any c r e d i t  f o r  t he  e i g h t  

r e sen ra t i ons  ou t a ide  Area 332 may no t  exceed t h e  amount t h e  United 

S t a t e s  paid f o r  the  lands from which the  reserved a r ea s  were c r ea t ed ,  

r e l y  on Ponca Tribe v. United S t a t e s ,  183 C t .  C1.  673 (1968) (remanding 

Docket 323, 17 Ind. C1 .  Comm. 162 (1966)). This same i s s u e  a rose  

i n  P r a i r i e  Band of t he  Pottawatomie Tribe v. United S t a t e s ,  Dkts. 15-C, 

e t  a 1  33 Ind. C1.  Comm. 394 (1974). In t h a t  dec is ion  w e  ' , 

considered t h e  Ponca case aa w e l l  as a number of o the r  r e l a t e d  dec is ions  

by t h i s  Commission and t he  Court of C l a i m .  As we also held  i n  t he  

Pottawatomie case t h e  f a c t u a l  situation i n  Ponca i s  d i f f e r e n t  from t h a t  

presented he re in  and Ponca does no t ,  t he re fo re ,  govern t h i s  case.  

I n  Ponca t h e  r e se rva t ion  which had been e s t ab l i shed  f o r  t h e  Ponca 

Tr ibe  by t r e a t i e s  i n  1858 and 1865 was erroneously included i n  lands 

granted by the Unitea S t a t e s  t o  Sioux Indians under the Treaty of 

Apr i l  29, 1868, 15 S t a t .  635. Although t h e  r e se rva t ion  w a s  o r i g i n a l l y  

taken by mistake, when the United S t a t e s  became aware of t he  error 

i t  never the less  removed the  Poncas. There followed a s e r i e s  of events  

t h a t  brought misery and s u f f e r f n g  t o  t he  Poncas and u l t ima te ly  r e s u l t e d  

i n  i nves t i ga t ions  by a P r e s i d e n t i a l  Connnission as w e l l  a s  a Senate Se l ec t  

Cornslittee. It was determined t h a t  t h e  Poncas had been wronged and t h a t  

the Indians were e n t i t l e d  t o  r ed re s s  f o r  the loss of t h e i r  lands as wel l  
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as o t h e r  proper ty .  To indemnify t h e  Poncas f o r  t h e i r  losaes Conareas, 

by the Act of March 3, 1881, 21 S t a t .  414, 422, appropria ted $50,000.00 

t o  be used t o  purchase 101,894 acres of land i n  Indian t e r r i t o r y .  Soma 

$48,389.46 was a c t u a l l y  expended f o r  t h e  purchase. 

The Court of Claims he ld  t h a t  when Congrees i n  1881 appropr ia ted  the 

$50,000.00 f o r  t h e  land purchase,  i t  intended i t  to be a payment on the 

Ponca's c la im f o r  t h e  wrongful taking of t h e i r  Nebraska r e se rva t i on .  

When t h e  United S t a t e s  f i n a l l y  purchased t he  lands w i t h  $48,389.46 from 

the $50,000.00 fund appropr ia ted  f o r  t h a t  purpose, i t  made payment to 

t h a t  e x t e n t  on t h e  Poncas' claim f o r  the wrongful t ak ing  of their Nebraeka 

t e s e r v a t i o n .  The c o u r t ,  r e fu s ing  t o  a l low the  United S t e t ea  a c r e d i t  
2/ 
i 

based on t h e  1878 f a i r  market value of the land,  he ld  t h a t  t h e r e  wae 

a payment on t he  c la im only t o  t he  ex t en t  of the purchase p r i c e  pa id  by 

t h e  United S t a t e s .  

The f a c t u a l  s i t u a t i o n  i n  t h e  i n s t a n t  case is q u i t e  d i f f e r e n t  from 

t h a t  i n  Ponca. This case involves  an agreed ceseion of land8 under t h e  

p rov i s ions  of t he  Treaty of September 30, 1854, supra .  The t r e a t y  

provided f o r  t h e  cons idera t ion  which t he  United S t a t e s  agreed to  pay f o r  

t h e  lands  ceded by t h e  Chippewas. The s e t t i n g  a s i d e  of t h e  e i g h t  

r e s e r v a t i o n s  was pursuant  t o  t h e  t r e a t y  and was p a r t  of t h e  consideration 

for  t h e  cession.  In determining t he  iasue of t h e  c a n s c i o n a b i l i t y  of the 

t r e a t y  agreement t h e  f a i r  market va lue  of t h e  ceded lands must be weighed 

2/ July 28, 1878,was t h e  agreed date of the eva lua t i on  by virtue of a - 
stipulation t h a t  the Ponca Tribe acquired its i n t e r e s t  i n  t h e  reservation 
on that d a t e ,  
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a g a i n s t  the t o t a l  value of t h e  c o n s i d e r a t i o n  promised by t h e  United 

S t a t e s .  I n  so doing i t  is necessa ry  to  i n c l u d e  t h e  f a i r  market v a l u e  

of the  l a n d s  which t h e  United S t a t e s  g ran ted  t o  t h e  Ind ians  as p a r t  

of t h e  c o n s i d e r a t i o n .  The two r e s e r v a t i o n s  w i t h i n  the ceded t r a c t ,  

t h e  Fond du Lac and Grand Por tage  Ind ian  Reserva t ions ,  were n o t  included 

i n  t h e  a r e a  valued i n  t h i s  case. Thus, t h e  defendant  h a s  rece ived  

c r e d i t  f o r  t h e  f u l l  v a l u e  of t h o s e  two r e s e r v a t i o n s  s e t  a s i d e  pursuan t  

t o  A r t i c l e  2 of t h e  t r e a t y .  There is  no reason why t h e  e i g h t  r e s e r v a t i o n s  

e i m i l a r l y  c r e a t e d  under A r t i c l e  2 ,  a l though l o c a t e d  o u t s i d e  t h e  ceded 

a r e a ,  should  be t r e a t e d  d i f f e r e n t l y .  The United S t a t e s  is e n t i t l e d  

t o  have t h e  January 10, 1855, f a i r  market v a l u e  of  t h e  e i g h t  r e s e n r a t i o n s  

c r e d i t e d  as p a r t  of t h e  c o n s i d e r a t i o n .  

We t u r n  now t o  t h e  i s s u e  of t h e  c o n s i d e r a t i o n  p a i d  o r  t h e  "payment 

on t h e  claim." AB p l a i n t i f f s '  counsel  h a s  observed t h e  i s s u e s  of t h e  

c o n s i d e r a t i o n  promised and t h e  "payments on t h e  claim'.' a r e  n o t  

synonymous. The United S t a t e s  is  e n t i t l e d  t o  a c r e d i t  as a "payment 

on t h e  c la imw o r  a s  a "payment of  t h e  cons idera t ion"  f o r  t h a t  p o r t i o n  

of t h e  p r o m i ~ e d  c o n s i d e r a t i o n  which i t  can prove was pa id  o r  d e l i v e r e d  

t o  the Ind ians .  In t h i s  case a l l  t h e  r e s e r v a t i o n s  promised under  

A r t i c l e  2 were set  a s i d e  f o r  t h e  Chippewas. Therefore  t h e  promised 

c o n s i d e r a t i o n  of t e n  rese rved  a r e a s  was "paid" and t h e  United S t a t e s  

is e n t i t l e d  t o  c r e d i t  f o r  t h e  value of t h e  reserved areas as c o n s i d e r a t i o n  

pa id ,  o r  as "payment on t h e  claim." 
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Plaintiffs have raised one other issue which deserves comment. 

The lands involved in the eight reservations outside the ceded area in 

this case were acquired by the United States from the Chippewas under the 

Treaties of July 29,  1837, 7 Stat. 536 and October 4, 1842, 7 Stat. 591. 

Thus, plaintiff's argue, the United States seeks an unjust enrichment 

by having acquired lands from the Chippewas for unconscionably small 
- 

sums and then receiving credit for the full fair market value as 

t t payment on the claim" in a later treaty claim. 

The land cessions involved in the 1837 and 1842 treaties are the 

subject of Chippewa claims in Dockets 1 8 4  and 18-C. The Commisd.on 

has already determined in the Docket 18-C claim that the consideration 

for the cession under the Treaty of July 2 9 ,  1837, supra, was unconscionable 

and that the Chippewa Indians of the Mississippi and Lake Superior are 

entitled to recover the fair market value of the ceded lands lese 

allowable offsets. 26 Ind. Cl. Comm. 22, 59, 60 (1971). The claim in 

Docket 18-S has been partially decided, the Commission now having the 

issues of valuation and consideration under advisement. If It is 

determined that the Chippewas in 18-S were paid an unconscionably low 

consideration for their lands, they will likewiae be awarded an additional 

sum to render judgment based on the full fair market value of the lands. 

Accordingly, the issue of the unconsclonability of the consideration paid 

the Chippewas for lands constituting the eight reservations involved in 

this case is not relevant to the issue of the value of the consideration 

paid in this case. 
- -  

3/ Plaintiffs allege that seven of the reservations were created from - 
lands purchased by the 1837 Treaty for an average consideration of 
about 7 cents per acre. ?he eighth reservation was created from lands 
purchased by the 1842 Treaty for an average consideration of 6.5 cents. 
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Question No. 3. If Question No. 1 is answered i n  the 
a f f i r m a t i v e ,  is Royce Area 342, c o n s t i t u t i n g  11,303.05 
a c r e s ,  a r e s e r v a t i o n  set a s i d e  by A r t i c l e  2 of t h e  
Trea ty?  

Article 2 of  t h e  t r e a t y  sta tes  i n  p e r t i n e n t  p a r t :  

The United S t a t e s  a g r e e  t o  s e t  a p a r t  and wi thhold  from 
s a l e ,  f o r  the use of  t h e  Chippewas of Lake Super io r ,  
t h e  fo l lowing  d e s c r i b e d  t r a c t s  of l a n d ,  v i z :  

* * * *  
6 t h .  The Ontonagon band and t h a t  s u b d i v i s i o n  

of  t h e  La P o i n t e  band of which Buffa lo  is c h i e f ,  may 
s e l e c t ,  on o r  n e a r  t h e  l a k e  s h o r e ,  four  s e c t i o n s  of 
l and ,  under t h e  d i r e c t i o n  of t h e  P r e s i d e n t ,  t h e  
boundar ies  of which s h a l l  be  de f ined  h e r e a f t e r .  And 
be ing  desirous t o  p rov ide  f o r  some of h i s  connect ions  
who have rendered h i s  people important  services, i t  
is agreed t h a t  t h e  c h i e f  Buffa lo  may s e l e c t  one sec-  
t i o n  of l a n d ,  a t  such p l a c e  i n  t h e  ceded t e r r i t o r y  
as he  may s e e  f i t ,  which s h a l l  be rese rved  f o r  t h a t  
purpose,  and conveyed by t h e  Un i t ed  S t a t e s  t o  
such person o r  persons  as he  may d i r e c t .  

A r t i c l e  2 of t h e  t r e a t y  thus  c a l l s  f o r  t h e  r e s e r v a t i o n  of f o u r  

e e c t i o n s  (2,560 a c r e s )  f o r  t h a t  s u b d i v i s i o n  of t h e  La P o i n t e  Band of  

which Buffa lo  is c h i e f .  

By Execut ive  Order of  September 25, 1855, an i r r e g u l a r l y  shaped 

p a r c e l  of land a long t h e  Wisconsin s h o r e  of Lake Super io r  c o n s i s t i n g  

of 2,592.61 a c r e s ,  now known as Royce Area 341, was s e t  a s i d e  fo r  

Chief ~ u f f a l o ' s  band. This became known as t h e  Red C l i f f  Ind ian  

Reservat ion.  The defendan t ' s  t r e a t y  o b l i g a t i o n  t o  set apart four 

s e c t i o n s  f o r  Chief ~ u f f a l o ' s  Band was thus  f u l f i l l e d  by the terms of 

this Execut ive  o r d e r .  

Subsequently,  i n  1863 t h e  11,303.05 a c r e  t ract  c o n s t i t u t i n g  Royce 

Area 342 was withheld from eale for the purpose of e n l a r g i n g  t h e  Red 

C l i f f  I n d i a n  Reservat ion.  This  a d d i t i o n  t o  t h e  r e s e r v a t i o n  was 
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confirmed by J o i n t  Resolution No. 16 of Congress of February 20, 1895, 

28 S t a t .  970. This r e s o l u t i o n  provides:  

That t he  lands [desc r ibed] ,  . . . withdrawn from 
s a l e  or l o c a t i o n  for t h e  purpose of an enlarge-  
ment of t h e  Red C l i f f  Indian Reeervation i n  s a i d  
county by t h e  several o r d e r s  of t h e  Counnissioner 
of the General  Land Off ice  bearing d a t e s  May 
twenty-seventh, e igh teen  hundred and s i x t y - t h r e e ,  
June t h i r d ,  e tgh teen  hundred and s ix ty - th ree ,  
and September e l e v e n t h ,  e ighteen hundred and 
s i x t y - t h r e e ,  b e ,  and they hereby are, d e c l a r e d  
t o  be a p a r t  of said Indian rese rva t ion  aa f u l l y  
and t o  t h e  same e f f e c t  as i f  t hey  had been 
embraced i n  and rese rved  as a part of said Red 
Cliff Reservat ion by t h e  provis ions  of the t r e a t y  
w i t h  the Chippewas of Lake Superior dated September 
t h i r t i e t h ,  e i g h t e e n  hundred and f i f t y - f o u r .  . . . 

The defendant ,  i n  i t s  response t o  the  motion, argues  t h a t  Royce 

Area 342 i s  a payment on t h e  claim. It does not mention t h e  ques t ion  

of whether o r  n o t  i t  is  a r e s e r v a t i o n  set  a s i d e  by A r t i c l e  2 of t h e  

t r e a t y .  

The t r e a t y  provided,  as we have seen,  t h a t  4 s e c t i o n s  be s e t  

aside f o r  Chief Buffa lo ' s  band. This w m  done by execu t ive  o r d e r  i n  

1855. The s e t t i n g  aside of Royce Area 342 s e v e r a l  yea rs  l a t e r  is t h u s  

e n t i r e l y  o u t s i d e  t h e  scope of A r t i c l e  2 of t h e  t r e a t y .  We conclude as 

a mat te r  of  law t h a t  i t  was not  a p a r t  of t h e  cons idera t ion  f o r  t h e  

cess ion ,  and t h e r e f o r e  was n o t  a payment on t h e  claim. 

g u e s t i o n  No. 4. Is t h e  defendant e n t i t l e d  t o  
credit as payments on t h e  c la im any expendi tures  
made u n d e r - & t i d e  3 of the t r e a t y ?  

A r t i c l e  3 of t h e  t r e a t y  provides:  
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ARTICLE 3. The United S t a t e s  w i l l  d e f i n e  t h e  
boundar ies  of  the resewed t r a c t s ,  whenever i t  
may be n e c e s s a r y ,  by a c t u a l  su rvey ,  and t h e  
President may, from t o  t i m e ,  a t  his d i s -  
c r e t i o n ,  cause  t h e  whole t o  be surveyed,  and 
may a s s i g n  t o  each head of  a fami ly  o r  single 
person over twenty-one years of age, e i g h t y  
acres of land f o r  his o r  t h e i r  s e p a r a t e  u s e ;  and 
he may, a t  h i s  d i s c r e t i o n ,  as fast as t h e  occupants  
become capable of t r a n s a c t i n g  t h e i r  own a f f a i r s ,  
i s s u e  p a t e n t s  t h e r e f o r  t o  such occupants ,  w i t h  such 
r e s t r i c t i o n s  o f  t h e  power o f  a l i e n a t i o n  as he  may 
see f i t  t o  inpose. And he may a l s o ,  a t  h i s  
d i s c r e t i o n ,  make r u l e s  and r e g u l a t i o n s ,  r e s p e c t i n g  
t h e  ~~spositton of t h e  l a n d s  i n  c a s e  of t h e  dea th  
of t h e  head of  a fami ly ,  o r  s i n g l e  person occupying 
t h e  w m e ,  o r  in c a s e  of i ts  abandonment by them. 
And he may a190 ass ign  o t h e r  l ands  fn exchange f o r  
minera l  l a n d s ,  if any such a r e  found i n  the t r a c t s  
h e r e i n  set  a p a r t .  And he may also make such changes 
i n  t h e  boundar ies  of such rese rved  t r a c t s  o r  o t h e r w i s e ,  
as  shall b c  necessa ry  t o  prevent  i n t e r f e r e n c e  wi th  any 
vested r i g h t s .  A l l  necessary roads ,  highways, and 
r a i l r o a d s ,  t h e  l i n e s  of which may run through any 
of t h e  reserved t r a c t s ,  s h a l l  have t h e  r i g h t  of  way 
through the same, compensation being m3de t h e r e f o r  
as i n  o t h e r  cases. 

Defendant c la ims t h a t  i t  is  e n t i t l e d  t o  offset expendfhures of 

$6,903.83 for survey ing  80 a c r e  a l l o t m e n t s  made under t h e  p r o v i s i o n s  

of Article 3 of the  treaty. However, i t  does n o t  appear  that t h e  c o s t s  

of such su rveys  were intended t o  s e r v e  a s  p a r t  o f  the inducement 6or t h e  

land cession.  it is p a r t i c u l a r l y  noteworthy t h a t  t h e  t r e a t y  d i d  n o t  

impose any o b l i g a t i c 2  upon t h e  government t o  i n s t i t u t e  such surveys, 

b u t  r a t h e r  left :\is v h o l l y  t o  t h e  d i s c r e t i o n  of t h e  P r e s i d e n t .  This 

treaty provi.aion a t  t h e  very most recognized an a l r e a d y  e x i s t i n g  a u t h o r i t y  

t o  i n s t i t u t e  such su rveys  where deemed a p p r o p r i a t e  by t h e  government. KO 

duty t o  su rvey  k ~ v i n g  been c r e a t e d  by t h e  t r e a t y ,  t h e  c o s t s  of subsequent  
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surveys cannot be al lowed a s  payments on t h e  claim. Nez Perce Tribe 

of Ind ians  v. United S t a t e s ,  supra ,  24 Ind. C1.  Comm. a t  433-34 (1971). 

The defendant  a l s o  a s s e r t s  t h a t  e l i g i b l e  members of the S t .  Croix 

Band of Chippewas of Lake Super ior  d id  no t  r ece ive  t h e i r  80 a c r e  p a r c e l s  

of l a n d  i n  accordance wi th  Item 7 of A r t i c l e  2 of t h e  t r e a t y .  Coneequently, 

i t  s t a t e s  t h a t  Congress i n  1920 and l a t e r  appropr ia ted funds and t h a t  

$135,000 was d i sbursed  a t  t h e  r a t e  of $1,500 each t o  90 e l i g i b l e  Ind ians  

on t h e  S t .  Croix  Band r o l l .  These cash payments were i n  l i e u  of t h e  80 

a c r e  a l l o t m e n t s  which had no t  been made t o  members of t h e  S t .  Croix  Band. 

A r t i c l e  2 of the  1854 t r e a t y ,  a f t e r  s t a t i n g  t h a t  t h e  United S t a t e s  

agree  t o  s e t  a p a r t  and wi thhold  from s a l e  c e r t a i n  s p e c i f i e d  t r a c t s  of 

l and  f o r  t h e  s e v e r a l  bands,  provided i n  Item 7: 

7th.  Each head of a family o r  s i n g l e  person 
over  twenty-one y e a r s  of age a t  t h e  p resen t  time 
of  t h e  mixed bloods ,  belonging t o  the  Chippewas of 
Lake Super io r ,  s h a l l  be  e n t i t l e d  t o  e igh ty  a c r e s  
of l a n d ,  t o  be s e l e c t e d  by them under the  d i r e c t i o n  
of t h e  P r e s i d e n t ,  and which s h a l l  be secured t o  them 
by p a t e n t  i n  t h e  usua l  form. 

The c r i t e r i a  f o r  an a l lo tment  of land under t h i s  i t em a r e  thus 

t h a t  t h e  a l l o t t e e  be: 

1. Head of a family  o r  s i n g l e ,  and 

2 .  Over 21 years of age on January 10, 1855, t h e  d a t e  t h e  
t r e a t y  was r a t i f i e d ,  and 

3. Of t h e  mixed blood and belonging t o  the  Chippewas of 
Lake Super ior .  
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The f i r s t  $10,000 o f  t h e  c la imed amount was a p p r o p r i a t e d  i n  1920, 

I t  t o  c a r r y  o u t  t h e  p r o v i s i o n s  of t h e  Chippewa t r e a t y  of September 30, 

1854 . . . ." ( 4 1  S t a t .  408, 433.)  The s t a t u t e  p rov ided  f u r t h e r  t h a t  t h e  

money was i n  p a r t  s e t t l e m e n t  of t h e  amount found due c e r t a i n  I n d i a n s  

l i s t e d  i n  House Document No. 1663. (Def. Ex. 29-S.) T h i s  document 

lists 95 p e r s o n s  i n  a d e s i g n a t e d  f i n a l  r o l l  of t h e  S t .  C r o i x  Chippewa. 

These  people a rc  d e s c r i b e d  as b e i n g  f u l l  o r  f r a c t i o n a l - b l o o d  I n d i a n s ,  

and w i t h  v e r y  f e w  e x c e p t i o n s  t h e y  are listed as r e p r e s e n t i n g  t h e  Fond du 

Lac o r  Lac Cour t  O r e i l l e  Hands of Chippewa I n d i a n s .  T h i s  l i s t  was 

submi t t ed  t o  t h e  Cornmlssioner of I n d i a n  A f f a i r s  J anua ry  13 ,  1915. T h i s  

was 60 years subsequen t  t o  t h e  r a t i f i c a t i a n  of t h e  T r e a t y  of 1854. Any 

pe r son  who met the  21-year o l d  q u a l i f i c a t i o n  on t h e  e a r l i e r  d a t e ,  found 

i n  bo th  Item 7 of A r t i c l e  2 and A r t i c l e  3 ,  would of n e c e s s i t y  be  a t  

l e a s t  8 1  y c a r s  o l d  i n  1914. Only t h r e e  pe r sons  of t h e  95 listed had 

a t t a i n e d  t h a t  age,  and each of them i s  l i s t e d  as a f u l l - b l o o d  I n d i a n .  

One of t h e s e  is d e s c r i b e d  as 102 years of age. 

A r t i c l e  3 s t a t e s  t h a t  t h e  80 a c r e  a l l o t m e n t s  were t o  be of  l a n d  wi th -  

i n  t h e  r e s e r v a t i o n s .  I t  c o n t e m p l a t e s  that s u f f i c i e n t  l a n d  would be  s e t  

as ide  s o  t h a t  a l l o t m e n t s  would be a v a i l a b l e  t o  a l l  heads  of f a m i l y  and 

pe r sons  o v e r  21  on a r e s e r v a t i o n .  Nothing s u g g e s t s  t h a t  a l l o t m e n t s  

were t o  be made c ; ~  I n d i a n s  who were n o t  on one of the  r e s e r v a t i o n s .  

The Speaker of t h e  House of R e p r e s e n t a t i v e s  was a d v i s e d  by l e t t e r  from 
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the S e c r e t a r y  of t h e  I n t e r i o r ,  dated March 3, 1915, t h a t ,  under 

t h e  p r o v i s i o n s  of t h e  1854 T r e a t y ,  "had t h e s e  I n d i a n s  removed t o  

t h e i r  r e s p e c t i v e  r e s e r v a t i o n s  they  would have been e n t i t l e d  t o  

80 a c r e s  of land each . . . ." (Def. Ex. 294.) I t  thus  appea r s  t h a t  

t h e  p resence  of  t h e s e  I n d i a n s  on one of t h e  r e s e r v a t i o n s  was a 

c o n d i t i o n  p receden t  t o  t h e i r  r e c e i p t  of an a l lo tmen t  of 80 acres, 

The S t .  Croix  I n d i a n s  having f a i l e d  t o  remove t o  t h e  des igna ted  

r e s e r v a t i o n ,  there  w a s  no o b l i g a t i o n  under the 1854 Trea ty  t o  make 

80 a c r e  a l l o t m e n t s  t o  them o r  t o  g i v e  them cash payments i n  l i e u  

t h e r e o f .  

For t h e  fo rego ing  r e a s o n s ,  we conclude t h a t  t h e  cash payments 

of $135,000 t o  members of t h e  S t .  Croix  Band i n  l i e u  of a l l o t m e n t s  

may n o t  be c r e d i t e d  as a  payment on t h e  claim. 

Q u e s t i o n  No. 5.  Is the defendant  e n t i t l e d  t o  
c r e d i t  as payments on t h e  c la im any expend i tu res  
made under A r t i c l e  4 of  t h e  t r e a t y ?  

A r t i c l e  4 p rov ides :  

AM"ITLE 4 .  I n  c o n s i d e r a t i o n  of and payment f o r  t h e  
coun t ry  he reby  ceded,  t h e  United S ta tes  a g r e e  t o  pay 
t o  t h e  Chippewas of Lake S u p e r i o r ,  a n n u a l l y ,  f o r  t h e  
term of t w e n t y  years ,  t h e  fo l lowing  sums, t o  w i t :  
f i v e  thousand d o l l a r s  i n  co in ;  e i g h t  thousand d o l l a r s  
i n  goods, household f u r n i t u r e  and cooking utensils; 
t h r e e  thousand d o l l a r s  f o r  moral  and e d u c a t i o n a l  por- 
p o s e s ,  of which l a s t  sum, t h r e e  hundred d o l l a r s  per 
annum s h a l l  b e  pa id  t o  t h e  Grand Por t age  band,  t o  
e n a b l e  them t o  m a i n t a i n  a s c h o o l  a t  t h e i r  village. 
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The United S t a t e s  w i l l  a l s o  pay t h e  f u r t h e r  sum o f  
n i n e t y  thousand d o l l a r s ,  as t h e  c h i e f s  i n  open 
counc i l  may d i r e c t ,  t o  enab le  them t o  meet t h e i r  
p r e s e n t  j u s t  engagements. Also t h e  f u r t h e r  sum of 
s i x  thousand d o l l a r s ,  i n  a g r i c u l t u r a l  implements, 
household f u r n i t u r e ,  and cooking u t e n s i l s ,  t o  b e  
d i s t r i b u t e d  a t  t h e  n e x t  annui ty  payment, among t h e  
mixed bloods of s a i d  na t ions .  The United S t a t e s  
w i l l  a l s o  f u r n i s h  two hundred guns, one hundred 
r i f l e s ,  f i v e  hundred beaver  t r a p s ,  t h r e e  hundred 
d o l l a r s '  worth of a m u n i t i o n ,  and one thousand 
d o l l a r s '  worth of ready-made c l o t h i n g ,  t o  b e  d i s -  
t r i b u t e d  among t h e  young men of t h e  n a t i o n ,  a t  t h e  
nex t  annui ty  payment. 

The p l a i n t i f f s  conf ine  t h e i r  argument on t h i s  q u e s t i o n  t o  t h e  

single p o i n t  t h a t  t h e  de fendan t  d i d  not  and cannot prove what payments, 

i f  any, were made t o  t h e  Lake S u p e r i o r  Chippewas i n  s a t i s f a c t i o n  of 

A r t i c l e  4 of t h e  Treaty  of September 30, 1854. The p l a i n t i f f s  a l l e g e  

t h a t  t h e  General  Accounting O f f i c e  r e p o r t  does not  b reak  down expen- 

d i  t u r e s  by y e a r s ,  does not  i n d i c a t e  where the  moneys were expended, and 

does n o t  c o r r e l a t e  the expendi tu res  w i t h  t h e  t r e a t y  p r o v i s i o n s .  

The defendan t ' s  e x h i b i t  4-S is  a General  Accounting O f f i c e  r e p o r t .  

Disbursement schedu le  No. 23 begins on page 293 of t h i s  r e p o r t .  This 

schedu le  s t a t e s  t h a t  i t  c o n t a i n s  disbursements made by t h e  United S t a t e s  

fo r  the  b e n e f i t  of t h e  Chippewa I n d i a n s  of Lake S u p e r i o r  and t h e  Bois 

F o r t e  Band under t h e  a p p r o p r i a t i o n :  " F u l f i l l i n g  T r e a t i e s  w i t h  Chippewas 

of Lake Super ior ."  me s c h e d u l e  then refers s p e c i f i c a l l y  t o  t h e  Trea ty  

of September 30, 1854, 10 S t a t .  1109, and i t emizes  disbursements  under 

the several a r t i c l e s  of t h a t  t r e a t y ,  i n c l u d i n g  A r t i c l e  4 ,  f o r  the year 

1855 and subsequent  y e a r s .  The first category l i s t e d  under A r t i c l e  4 

i n  Msbursemen t Schedule No. 23 is " ~ g r i c h l t u r a l  implements and equipment. " 
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This  is inc luded  i n  t h e  ca tegory of " a g r i c u l t u r a l  implements and 

c a t t l e ,  c a r p e n t e r ' s  and o t h e r  t o o l s  and bu i ld ing  m a t e r i a l s  ," noted i n  

A r t i c l e  4 of t h e  t r e a t y .  Other c a t e g o r i e s  l i s t e d  i n  t h e  schedu le  are,  

i n  o r d e r ,  annui ty  cash,  annu i ty  goods, c l o t h i n g ,  and educa t ion*  These 

c a t e g o r i e s  a l s o  correspond t o  t h e  ca tegor ies  noted i n  A r t i c l e  4 of t h e  

t r e a t y .  

The p l a i n t i f f s  argue t h a t  t h e  defendant d i d  not  and can no t  prove 

what payments were made t o  t h e s e  p l a i n t i f f s  i n  s a t i s f a c t i o n  of A r t i c l e  

4 of t h e  Treaty  of September 30, 1854, s u p r a ,  and what payments were i n  

s a t i s f a c t i o n  of o t h e r  t r e a t i e s  w i t h  t h e  Lake Super io r  and o t h e r  C h i p p ~ m .  

The Commission f i n d s  p l a i n t i f f s  ' argument on t h i s  i s s u e  wi thout  

m e r i t .  The v i t a l  q u e s t i o n  is  whether o r  not  t h e  p l a i n t i f f s  were p a i d  t h e  

c o n s i d e r a t i o n  as  s t a t e d  i n  t h e  Treaty  of 1854. Ihe pool ing  of funds from 

var ious  congress iona l  a p p r o p r i a t i o n  a c t s  t o  f u l f i l l  the prov i s ions  of 

o t h e r  t r e a t i e s  w i t h  t he  S a m  Ind ian  t r i b e  does n o t  warrant  a ho ld ing  of 

malfeasance on t h e  p a r t  of t h e  defendant .  There is no d i s p u t e  as t o  

whether o r  n o t  t h e  funds were appropr ia ted .  The General  Accounting 

O f f i c e  r e p o r t  r e f l e c t s  t h e  disbursement of funds t o  the t r i b e  in q u e s t i o n  

and r e f e r s  t o  t h e  s p e c i f i c  t r e a t y .  We a r e  convinced t h a t  a l though t h e  

funds were pooled t h e  p l a i n t i f f s  were paid  t o  the ex ten t  listed i n  the 

GAO r e p o r t .  

F o r  t h e s e  reaqons,  t h e  o l a i n t i f f s '  o b j e c t i o n  t o  t h e  c r e d i t i n g  of 

expend i tu res  under A r t i c l e  4 of t h e  t r e a t y  is no t  w e l l  founded. We 

conclude t h a t  t h e  defendant is entitfed to  credit a8 payments on 
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of the express o b l i g a t i o n s  under Article 4. 

Ques t ion  No. 6. Is t h e  defendant  e n t i t l e d  t o  c r e d i t  
as payments on t h e  claim any expend i tu res  under Article 
5 of t h e  t r e a t y ?  

This  a r t i c l e  p rov ides  : 

ARTICLE 5. The United S t a t e s  w i l l  a l s o  f u r n i s h  a 
b lacksmi th  and a s s i s t a n t ,  w i t h  t h e  usual amount of 
s t o c k ,  d u r i n g  t h e  cont inuance of t h e  annu i ty  pay- 
ments, and as much l o n g e r  as t h e  P r e s i d e n t  may 
t h i n k  p roper ,  a t  each of t h e  p o i n t s  h e r e i n  s e t  a p a r t  
f o r  the r e s i d e n c e  of t h e  I n d i a n s ,  t h e  same t o  be  i n  
l i e u  of a l l  t h e  employees t o  which t h e  Chippewas of  
Lake S u p e r i o r  may be e n t i t l e d  under previous  e x i s t i n g  
t r e a t i e s  . 

The p l a i n t i f f s  contend t h a t  expend i tu res  under t h i s  a r t i c l e  a r e  

not  payments for  t h e  1854 c e s s i o n ,  b u t  are i n  l i e u  of t h e  de fendan t ' s  

o b l i g a t i o n  t o  f u r n i s h  employees under t h e  e a r l i e r  treaties of 1837 and 

The Trea ty  of J u l y  29, 1837, 7 S t a t .  536, p rov ides  i n  I tem 3, 

A r t i c l e  2 ,  t h a t  t h e  United States w i l l  pay annua l ly  t o  t h e  Chippewa 

Nat ion f o r  20 y e a r s  t h e  amount o f  $3,000 f o r  e s t a b l i s h i n g  t h r e e  b lack-  

ami t h  shops ,  s u p p o r t i n g  t h e  b lacksmi ths ,  and f u r n i s h i n g  them w i t h  i r o n  

and s t e e l .  Item 4 of A r t i c l e  2 p rov ides  f o r  t h e  annua l  payment of $1,000 

for 20 y e a r s  f o r  farmers  t o g e t h e r  w i t h  a g r i c u l t u r a l  implements and 

s u p p l i e s .  

The Trea ty  of October  4 ,  1842, 7 S t a t .  591, provide8 i n  Article I V  

t h a t  the United States w i l l :  

. . . Pay t o  the Chippewa I n d i a n s  of the Mississippi, 
and Lake S u p e r i o r ,  annua l ly ,  for  twenty-five years, . . . 
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two thousand (2,000) dollars for the support of two 
blacksmith shops, (including pay of smiths and assis- 
tants, and iron and steel etc.) one thousand (1,000) 
dollars for pay of two farmers, twelve hundred (1,200) 
for pay of two carpenters, and two thousand (2,000) 
dollars for the support of schools for the Indians 
party to this treaty. . . . 

The defendant contends that the plaintiffs are entitled at most to 

a $15,400 reduction in the credit on the ground that this provision of 

the 1854 Treaty was in satisfaction of obligations under prior treaties. 

The defendant further contends that the 1854 Treaty doubled the number 

of blacksmith shops to be maintained, and greatly extended the time 

during which they were to be maintained. 

The 1837 and the 1842 treaties provide that the defendant was to 

pay certain sums annually for 20 and 25 years, respectively, to the 

plaintiffs for the purpose of furnishing personnel, equipment, and 

supplies for blacksmith shops, farming, and schools. That obligation 

continued in 1854. It was cancelled by Article 5 of the 1854 Treaty 

whenthe defendant assumed a new obligation in lieu of that obligation 

imposed by the earlier treaties. 

Ve conclude that so much of the expenditures under Article 5 of 

the 1854 treaty as exceed the obligation remaining on January 10, 1855, 

the treaty ratification date, under Items 3 and 4, Article 2, of the 

1837 Treaty, and Article IV of the 1842 Treaty, were part of the 

consideration for the cession under the 1854 Treaty, and they may be 

offset as payments on the claim. 
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Q u e ~ t i o n  No. 7. Is t h e  n a t u r e  of the claim and 
t h e  e n t i r e  course of dealings and accounts  between 
t h e  claimant and t h e  United S t a t e s  such t h a t  good 
conscience war ran ts  t h e  deduct ion of any g r a t u i t i e s  
from t h e  award? 

Sec t ion  2 of t h e  Ind ian  Claims Comnission A c t ,  60 S t a t .  1049, 1050, 

25 U.S.C. 170a, provides  i n  p e r t i n e n t  p a r t :  

. . . t he  Conmission may a l s o  i nqu i r e  i n t o  and 
cons ider  a l l  money o r  proper ty  given t o  o r  funds 
expended g r a t u i t i o u s l y  f o r  t h e  b e n e f i t  of t h e  
c la imant  and i f  i t  f i n d s  t h a t  t h e  na tu re  of t h e  
c la im and t h e  e n t i r e  course  of  dea l ings  and accounts  
between t h e  United S t a t e s  and the claimant  i n  good 
conacience war ran ts  such ac t i on ,  may s e t  o f f  a l l  o r  
p a r t  of such expendi tu res  aga in s t  any award made t o  
t h e  claimant.  . . . 

The p l a i n t i f f s  aver  t h a t  t h e  defendant undertook t o  acqu i r e  5,867,435 

acres f o r  the unconscionable cons idera t ion  of about 8.2 c e n t s  p e r  a c r e ;  

t h a t  t h i s  land was determined by t h i s  Commission t o  have been a t  t h a t  t i m e  

worth about 55 cen t s  per  a c r e  (Finding of Fact No. 24, 25  Ind. C1.  Comm- 

5 5 ,  81 (1971));  and t h a t  t h i s  a lone  should de fea t  t he  allowance of g r a t u i t i e s .  

The p l a i n t i f f s  f u r t h e r  argue t h a t  t he  e n t i r e  course  of dea l i ngs  and 

accounts between t he  p a r t i e s  does no t  i n  good conscience warrant  the 

o f f s e t  of g r a t u i t i e s  f o r  t h e  fol lowing reasons.  

a ,  F a i l u r e  t o  pay f a i r  va lue .  

b. Delay i n  payment. More than 115 years will have e lapsed  before  

an award can be paid i n  t h i s  case ,  dur ing  which per iod  the 

defendant w i l l  have had t he  use of t h e  award money i n t e r e s t  

f r e e .  In o t h e r  words, a t  5%,  t he  defendant w i l l  have gained 

i n  i n t e r e s t  almost s i x  t imes what i t  w i l l  pay t o  make con- 

sc ionable  i ts  unconscionable a c t .  
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c *  Failure t o  Pay a n n u i t i e s .  The defendant fa i l ed  t o  pay the 

p l a i n t i f f s  t h e i r  s h a r e  of t h e  a n n u i t i e s  due them for t h e i r  

c e s s i o n  of t h e i r  lands under t h e  Treaty  of J u l y  29, 1837, 

7  S t a t ,  536. 

d.  F a i l u r e  t o  account .  The defendant has kept  confuaed account8 

of t h e  p l a i n t i f f s  money, has inter-mixed treaty funds,  has 

made no regular account ing,  and has kept  t h e  p l a i n t i f f s  i n  

ignorance of t h e i r  t r u e  f i n a n c e s ,  

e. The defendant  used t h e  p la in t i f f s 'money  interest free. Although 

money was a p p r o p r i a t e d  fo r  payments t o  t h e  p l a i n t i f f s  under t h e  

1837, 1842 and 1854 t r e a t i e s ,  t h e  defendant p laced some 

of t h i s  money i n  i t s  own p u b l i c  account.  In 1904, some 60 y e a r s  

a f t e r  s t a r t i n g  this procedure,  t h e  defendant a p p r o p r i a t e d  some 

$81,702.61, less a t t o r n e y  fees and without  i n t e r e s t  or cornpeneation 

f o r  the d e l a y ,  t o  s e t t l e  t h i s  matter. Furthermore, o f  t h e  money 

so a p p r o p r i a t e d ,  $820.22 was even tua l ly  "covered i n t o  the surplus 

fund," r a t h e r  than expended f o r  t h e  b e n e f i t  of t he  p l a i n t i f f s  

(Def . Ex. 3-S, p .  6 6 ) .  

f .  The defendant by statute effectually precluded t h e  p l a i n t i f f s  

from employing counsel  of t h e i r  own choice .  

g .  The trihes were bar red  from t h e  c o u r t s -  

h. me defendant took c e s s i o n s  of d l  t h e  country  belonging t o  

t h e  p la fn t f . f f s .  Although the defendant  agreed by t h e  Trea ty  
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of  1854 t o  e s t a b l i s h  r e s e r v a t i o n s  f o r  t h e  p l a i n t i f f s ,  some of  

these r e s e r v a t i o n s  were n o t  established f o r  several years and 

t h e  defendant  was then  unable t o  d e l i v e r  t i t l e  t o  a l l  t h e  

l and  promised because of p r i o r  g r a n t s .  

The defendant  arguea t h a t  both  the  n a t u r e  of the c l a i m  and t h e  

e n t i r e  course  of  d e a l i n g s  do i n  good conscience j u s t i f y  t h e  al lowance 

o f  g r a t u i t i e s ,  and i t  a l s o  a l l e g e s  t h a t  "many of t h e  p o i n t s  advanced 

by p l a i n t i f f s  . . . a r e  s o  broad a s  t o  apply  t o  many cases ."  The 

defendant  f u r t h e r  a s s e r t s  t h a t  were t h e  Commission t o  t a k e  such sweeping 

o b j e c t i o n s  s e r i o u s l y ,  t h e r e  would be  few c a s e s  i n  which i t  could  3 u s t i f y  

t h e  al lowance of g r a t u i t o u s  o f f s e t s .  

The Cormnission has  had occas ion  t o  examine t h e  "nature  of t h e  c la im 

and t h e  course  of dea l ings"  wi th  r e s p e c t  t o  v a r i o u s  Chippewa bands o r  

groups. I n  each c a s e  t h e  th reshho ld  de te rmina t ion  has  been made t h a t  t h e  

conduct of t h e  United S t a t e s  r e g a r d i n g  t h e  p l a i n t i f f  group waa n o t  s o  
4 /  - 

uniquely  heinous  a s  t o  b a r  t h e  a s s e r t i o n  of a l l  o f f s e t s .  While each 

claim and each Chippewa band invo lves  i t s  own "course of dea l ings"  i s s u e  

and t h e r e f o r e  must be considered on its own merits, t h e r e  is no apparen t  

d i f f e r e n c e  i n  the n a t u r e  of  t h e  claim I n  Docket 1 8 4  or t h e  e n t i r e  course  

of d e a l i n g s  w i t h  t h e  Chippewas of Lake Super io r  ( t h e  p a r t y  i n  i n t e r e s t  i n  

Docket 1 8 4 )  which would war ran t  a d i f f e r e n t  de te rmina t ion  of t h e  i s s u e  i n  

this case. 

4/ See The Minnesota Chippewa Tr ibe ,  e t  a l . ,  on beha l f  o f  t h e  Chippewa Ind ians  - 
of t h e  Mfaai s s ipp i  and Lake Super io r  v. United S t a t e s ,  Docket 18-C, 32 h d .  C1. 
Comm. 192, 1 9 8  (1973fiP-~edlak-eT% 
Dockets 18-A, 113. 191. 9 Ind. C 1  

mbina and White Ear th  Bands v .  United S t a t e s ,  . Couun. 457, 510 (1961), af f ' d  i n  p a r t ,  
rev'd i n  on ott .er-grounds 164 C t .  C1. 389 (1964). 
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We have carefully cons ide red  the charges of u n f a i r  dealing made by 

t h e  p l a i n t i f f s  and t h e  r e sponse  of t h e  defendant .  Although the defendant 

h a s  gone i n t o  c o n s i d e r a b l e  d e t a i l  tc c i t e  facts which do tend t o  

e s t a b l i s h  f a i r  and honorab le  d e a l i n g ,  i t  has no t  d i r e c t l y  responded t o  

many o f  t h e  cha rges  o f  u n f a i r  d e a l i n g  r a i s e d  by t h e  p l a i n t i f f s .  

The cha rges  t h a t  t h e  defendant  a t  one time ba r red  the  p l a i n t i f f s  

from t h e  c o u r t s  and prec luded them from employing counsel  of  t h e i r  

c h o i c e  apply  e q u a l l y  t o  a l l  p l a i n t i f f s  b e f o r e  this Commission. The 

Congress was aware of our n a t i o n a l  h i s t o r y  when i t  provided f o r  t h e  

o f f s e t  of  g r a t u i t o u s  e x p e n d i t u r e s ,  and i n  e s t a b l i s h i n g  t h e  I n d i a n  Claims 

Commission i t  provided the means f o r  c o r r e c t i n g  t h e  wrongs complained 

of  by t h e  p l a i n t i f f s .  The p a s t  a p p l i c a t i o n  of misguided p o l i c i e s  by t h e  

d e f e n d a n t ,  which were s u f f e r e d  a l i k e  by a l l  Indian  t r i b e s ,  does  n o t ,  o f  

i t s e l f ,  c o n s t i t u t e  a bar t o  o f f s e t s .  

C e r t a i n  o t h e r  compla in t s  concern m a t t e r s  now pending b e f o r e  o r  

p r e v i o u s l y  cons ide red  by t h i s  Comrnisefon i n  o t h e r  docke t s .  I n  t h i s  

c a t e g o r y  are t h e  c o n p l a i n t s  of  f a i l u r e  by t h e  defendant  t o  pay a n n u i t i e s  

under  e a r l i e r  t r e a t i e s ,  and convers ion  by t h e  de fendan t  t o  i t e  own 

u s e  o f  c e r t a i n  funds a p p r o p r i a t e d  under e a r l i e r  t r e a t i e s  f o r  t h e  benefit 

of  p l a i n t i f f s .  These m a t t e r s  e i t h e r  are p r e s e n t l y  i n  t h e  a d j u d i c a t i o n  

p r o c e s s  o r  have a l r e a d y  been dec ided  i n  o t h e r  dockets .  I n  e l t h e r  c a s e ,  

it is n e i t h e r  n e c e s s a r y  t o  de termine  t h e i r  merits i n  t h i s  c a s e  nor t o  

withhold our d e c i s i o n  in t h i s  c a s e  u n t i l  t h e  o t h e r  c l a ims  f i l e d  by 

t h e s e  p l a i n t i f f s  on the  earlier t r e a t i e s  have been determined.  n u s ,  

if these claims are n e r i t o r i o u s ,  t h e  p l a i n t i f f s  w i l l  be fully cornpeneared 

by the defendan t .  
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Assuming, arguendo, t h a t  t h e  defendant ' s  a c t i o n s  and its course  

of dea l ings  with the p l a i n t i f f s  at the t h e  of  t h e  1854 Treaty,  and 

subsequently, were l e s s  than f a i r  and honorable,  we  a r e  no t  convinced 

t h a t  t h i s  by i t s e l f  would j u s t i f y  our  p roh ib i t i on  of o f f s e t s  f o r  t h e  

more than $1,000,000 of g r a t u i t o u s  expendi tures  claimed. 

The Court of Claims has  said: 

The Government's a c t i o n s  and i ts  course  of dea l ings  
w i t h  t he  Indians  i n  1832 do not  prevent  i t  from 
recovering i n  good conscience t h e  g r a t u i t o u s  
expendi tures  which i t  a c t u a l l y  made i n  purchasing 
lands  f o r  appe l l ee s  a century l a t e r .  United S t a t e s  
v. Emigrant New York Indiane,  177 C t .  C1.  263, 287-88; 
Appeal No. 2-65. 

We cannot agree with  the  p l a i n t i f f ' s  content ion t h a t  the  na tu re  of t h e  

claim and t he  course of dea l i ngs  between t h e  p a r t i e s  do no t  warrant t h e  

o f f s e t  of any g r a t u i t o u s  expendi tures .  Neither can we determine a t  t h i s  

s t a g e  of t he  proceedings and on t h e  presen t  record p r e c i s e l y  what g r a t u i t i e s ,  

i f  any, should be allowed as o f f s e t s .  

We thus conclude as a matter of law t h a t  t he  na tu re  of t h e  c la im and 

t h e  e n t i r e  course  of dea l ings  and accounts between the United and t h e  

p l a i n t i f f s  do no t  i n  good conscience preclude our  cons ider ing  t h e  se t -of f  of  

g ra tu i touu  expendi tures .  

We concur: 
n 

t 
etm. Pie rce ,  Commissioner 

B?ant ley Blue d o a s  
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Commissioner Vance d i s s e n t i n g  i n  p a r t :  

I d i s s e n t  t o  t h e  Commission's o r d e r  and opinion t o  Ques t ion  No. 2 

and Ques t ion  No. 7 .  

Q u e s t i o n  No. 2. May t h e  c r e d i t  f o r  t h e  r e s e r v a t i o n s  
exceed t h e  purchase  p r i c e  t h e  United S t a t e s  agreed 
t o  pay when i t  acqu i red  t h e  r e s e r v a t i o n  lands from 
the Lake S u p e r i o r  and M i s s i s s i p p i  Chippewas by t h e  
p r i o r  T r e a t y  of J u l y  29, 1837, 7 S t a t .  536, and t h e  
Trea ty  of October 4, 1842, 7 S t a t .  591? 

The Court  of Claims has  he ld  t h a t  when t h e r e  is an o p t i o n  t o  o f f s e t  

I n d i a n  " taking"  c l a ims  by deduc t ing  e i t h e r  t h e  v a l u e  of t h e  l and  o r  

t h e  pu rchase  p r i c e  pa id  by t h e  United S t a t e s ,  t h e  pu rchase  p r i c e  is t h e  

p r o p e r  measure of ad jus tmen t .  Ponca T r i b e  of Ind ians  v. United S t a t e s ,  

183 C t .  C1 .  673-689 (l968), a f f  'd on r ehea r ing ,  197 C t .  C 1 .  1065, 1066 

(1972),  (remanding, Docket 323, 17 Ind.  C1. Corn. 162 (1966)) ,  and c a s e s  

c i t e d  t h e r e i n .  

Th i s  p r i n c i p l e  is p a r t i c u l a r l y  a p p r o p r i a t e  i n  cases  such as t h i s ,  

The de fendan t  has  no l e g a l  o r  e q u i t a b l e  r i g h t  t o  p r o f i t  from t h e  appre-  

c i a t i o n  of t h e  s e v e r a l  p a r c e l s  of l and  between t h e  d a t e s  they were 

a c q u i r e d  from t h e  I n d i a n s  and t h e  d a t e s  they  were set  a s i d e  as r e s e r v a t i o n s  

f o r  t h e s e  same I n d i a n s .  Pueblo  D e  Zia, 26 Ind.  C1- Comm. 218, 238 (1971). 

The m a j o r i t y  a t t e m p t s  t o  d i s t i n g u i s h  Ponca on t h e  ground t h a t  i n  t h a t  

c a s e  i t  purchased l m d  from one t r i b e  of Ind ians  t o  be h e l d  In t r u s t  f o r  

a n o t h e r  t r i b e .  Hcwever, I cannot ag ree  t h a t  this s l e n d e r  f a c t u a l  d i s -  

t i n c t i o n  is  s u f f i c i e n t  t o  warrant a d e c i s i o n  c o n t r a r y  t o  t h a t  reached by 

t h e  Court  of  Claims i n  Ponca. 

The p rope r  measure of o f f s e t s  f o r  t h e  r e s e r v a t i o n s  is t h e  purchase  
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price paid by t h e  United S t a t e s .  

Quest ion No. 7. Is t h e  na tu re  of t h e  c la im and 
t h e  e n t i r e  course of dea l ings  and accounts between 
t h e  claimant and t h e  United S t a t e s  such t h a t  good 
conscience warrants the deduction of any g r a t u i t i e s  
from t h e  award? 

The defendant acquired p l a i n t i f f s '  land, which was worth $3,250,000* 00, 
1/ 

f o r  a cons idera t ion  of l e s s  than $1,030,964.71: This was c l e a r l y  an 

unconscionable payment. The defendant has  reaped t he  b e n e f i t s  of its 

improper conduct f o r  120 yea r s  and t he  continued use of t h e  money which i n  

a l l  f a i r n e s s  should have been paid the  p l a i n t i f f  f o r  t h e i r  land has r e s u l t e d  

i n  a w i n d f a l l  t o  t he  defendant.  See United S t a t e s  v. Assiniboine Tr ibes  

of Indians ,  192 C t .  C1. 679, 696-97 (1970), af f 'g ,  Docket 2 7 9 4 ,  21 I n d -  

C1. Corn. 310 (1969). Moreover t h e  defendant f a i l e d  t o  f u l f i l l  its t r e a t y  

ob l i ga t i ons  t o  e s t a b l i s h  r e se rva t i ons  f o r  per iods  ranging up t o  19 y e a r s  

(1 Kappler 929-32, 1051-52). 

Considering t he  na tu re  of t h e  claim and t he  e n t i r e  course  of dea l i ngs  

and accounts  between t h e  United S t a t e s  and p l a i n t i f f s ,  good conscience 

does not warrant t he  deduction of any g r a t u i t i e s  from t h e  award. 

1/ Defendant has  claimed cons idera t ion  payments t o t a l i n g  $1,030,964.71. - 
Although the  Commission has  not ye t  determined the cons ide ra t i on  f o r  t h e  
cess ion ,  i t  w i l l  be less than t h e  claimed amount because c e r t a i n  items, 
such as the claimed payments under A r t i c l e  3, are not allowable. 




