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OPTNION OF THE COMMISSION 

Pierce, Carmissioner, delivered the opinion of the Commission. 

On Apr i l  18, 1974, the Western Shoshone Legal Defense and 

Education kssociation, an unincorporated group, and Frank Temoke, by 



and through t h e i r  counsel, pet i t ioned t h e  Comission pursuant t o  

Sect ion 10 of the Indian Claims Commission Ac t  (60 S ta t .  1049, 1052) 

and sec t ions  l ( c ) ,  8(b) ,  and 13 of the General Rules of Procedure of 

the Conmrission (25 C o F o R .  §§503.l(c), 503.8(b), 503.13), f o r  a stay of 

the proceedings and f o r  leave t o  present an amended claim 

in the above-identified case. 1' me pet i t ionere  are 

I /  Section 10 of t h e  Indian Claims Commission Act provides tha t :  - 
Any claim wi th in  the  provisions of t h i s  Act may be 

presented t o  t he  Cormission by any member of an Indian 
t r i b e ,  band, o r  other i den t i f i ab le  group of Indians as 
the representa t ive  of a l l  i t s  members; but wherever any 
t r i b a l  organizat ion e x i s t s ,  recognized by the Secretary 
of the  I n t e r i o r  as having authori ty t o  represent such 
t r i b e ,  band, o r  group, such organization s h a l l  be accorded 
t h e  exclusive p r iv i l ege  of representing such Indians, 
unless fraud, co l lus ion ,  o r  laches on the par t  of such 
organizat ion be  shown t o  the  s a t i s f a c t i o n  of the Commie- 
sion.  

The General Rules of Procedure re l ied  on by the pe t i t i one r  provide 
a s  follows: 

Section 1. P l a i n t i f f s .  

. . . .  
( c )  Where by v i r t u e  of f raud,  col lusion o r  laches on 

t h e  par t  of a recognized t r i b a l  organization a claim has 
not been presented (or has not been included as  par t  of a 
presented claim), any member of such t r i b e ,  band o r  group 
may f i l e  claim on behalf of a l l  the other members of such 
t r i b e ,  band o r  group upon complying with the  provisions 
of Sec. 8(a) .  

Sect ion 8. Capacity.  
0 0 . .  

(b) I f  a p e t i t i o n  is f i l e d  by one o r  more member8 of 
a t r i b e ,  band o r  o ther  i den t i f i ab le  group having a t r i b a l  
organizat ion which is recognized by the Secretary of t he  
Interior because the t r i b a l  organization has f a i l e d  o r  
refused t o  take any action authorized by the  a c t ,  t h e  
p e t i t i o n  shal l  be ve r i f i ed  and s h a l l  aver that  the 



35 Ind. C l .  Comn. 457 

i n d i v i d u a l  members o f  t h e  p l a i n t i f f  Western Shoshone I d e n t i f i a b l e  Group. 

The p l a i n t i f f ,  through its a t t o r n e y  of  record ,  f i l e d  a memorandum opposing 

t h e  p e t i t i o n ,  and t h e  defendant  f i l e d  a motion t o  d i s m i s s  it. T h e r e a f t e r ,  

t h e  p e t i t i o n e r s  responded t o  t h e  o p p o s i t i o n  of bo th  t h e  p l a i n t i f f  and t h e  

de fendan t ,  By o r d e r  of  October 2 ,  1974, t h e  Connnission s e t  o r a l  argument 

f o r  November 14,  1974, on t h e  issue of  c o l l u s i o n .  On November 7, 1974, 

t h e  p e t i t i o n e r s  f i l e d  a memorandum on c o l l u s i o n .  The p l a i n t i f f  f i l e d  a 

memorandum on c o l l u s i o n  on November 13, 1974. A t  t h e  o ra l  argument 

1/ (Cont inued) - 
p e t i t i z n c r  L 9  a member of t h e  t r i b e ,  band o r  group. The 
p e t i t i o n e r  s h a l l  ~ l s o  s e t  f n r t h  wi th  p a r t i c u l a r i t y  t h e  
e f f o r t s  of  t h e  p e t i t i o n e r  t o  s e c u r e  from t h e  du ly  c o n s t i -  
t u t e d  and recognized o f f i c e r s  of s a i d  t r i b a l  o r g a n i z a t i o n  
such a c t i o n  a s  he d e s i r e s  and t h e  reasons  f o r  h i s  f a i l u r e  
t o  o b t a i n  such a c t i o n  (such as f raud ,  c o l l u s i o n  o r  l a c h e s )  
o r  t h e  reasons  f o r  not  making such e f f o r t .  

SEC. 13. Amended and supplemental  p lead ings  . 
(a) Amendments. (1) A p a r t y  may amend i ts  p lead ing  

once as a m a t t e r  of course  a t  any t ime before  a respons ive  
pleading is  served o r ,  i f  t h e  pleading i s  one t o  which no 
responsive  p lead ing  is permi t t ed  and t h e  a c t i o n  has  n o t  been 
s e t  f o r  hear ing ,  i t  may so amend it a t  any t ime w i t h i n  2 0  
days a f t e r  i t  is  se rved .  Otherwise a p a r t y  may amend i ts  
pleading only by l eave  of  t h e  Commission o r  by w r i t t e n  con- 
s e n t  of  t h e  adverse  p a r t y ;  and l eave  s h a l l  be f r e e l y  g i v e n  
when j u s t i c e  so  r e q u i r e s .  A p a r t y  s h a l l  p lead i n  response 
t o  a n  amended p lead ing  w i t h i n  t h e  time allowed f o r  responding 
t o  an o r i g i n a l  p lead ing ,  u n l e s s  t h e  C m i s s i o n  o therwise  o r d e r s .  * * *  

( c )  Rela t ion  back of  amendments. Whenever t h e  c l a i m  
o r  defense  a s s e r t e d  i n  t h e  amended p lead ing  a r o s e  ou t  of t h e  
conduct,  t r a n s a c t i o n ,  o r  occurrence s e t  f o r t h  o r  a t tempted 
t o  be s e t  f o r t h  i n  t h e  o r i g i n a l  p leading,  t h e  amendment 
r e l a t e s  back t o  the  d a t e  of  t h e  o r i g i n a l  p leading.  



35 Ind. C1. Connn. 457 

t h e  defendant moved t o  s t r i k e  t h e  p e t i t i o n e r s '  memorandum of 

November 7 and t h e  p l a i n t i f f ' s  memorandum of November 13, o r ,  i n  t he  

a l t e r n a t i v e ,  t h a t  t he  defendant be granted t i m e  t o  reply t o  these 

pleadings i f  t he  defendant deemed such a reply t o  be advisable .  The 

C m i s s i o n ,  by order  of November 20, 1974, denied t he  motion t o  s t r i k e ,  

and allowed 30 days f o r  t h e  defendant t o  respond. On November 25, 1974, 

t h e  defendant advised t h e  Conmission t ha t  i t  d i d  not  d e s i r e  t o  respond 

f u r t h e r  t o  t h e  p l a i n t i f f ' s  and t h e  pe t i t i one r s '  pleadings of November 7 

and 13, 1974. 

The crux of t h e  p e t i t i o n  f o r  a s t ay  is t h e  a s s e r t i o n  t h a t ,  i n  

e f f e c t ,  t he  Indian t i t l e  t o  t h e  g r e a t e r  por t ion of the  abor ig ina l  lands 

of t he  Western Shoshones, p l a i n t i f f s  i n  Docket 326-K, has not been 

ext inguished,  but t h a t  such l a n d s  a r e  unoccupied and under t h e  super- 

v i s i o n  of  t he  United S t a t e s  which, as guardian of t he  Western Shoshones, 

has  the  duty of superv is ing  and pro tec t ing  t h e i r  property.  The p e t i t i o n e r s  

a l s o  a s s e r t  t h a t  t he  Docket 326-K proceeding before  t he  Commission,seeking 

an award of damages,will ex t inguish  the  Western Shoshones' claim t o  l a n d e , t i t l e  

t o  which p e t i t i o n e r s  al lege has never been extinguished by the United S t a t e s ,  

and t h a t  t he  Temoak Bands and t he  United S t a t e s  have co l l u s ive ly  included, 

w i t h i n  t he  Docket 326-K claim, lands s t i l l  owned by t h e  Western Shoshones, thus  

"se l l ing"  Western Shoshone lands t o  the  United S t a t e s .  The p e t i t i o n  is 

apparent ly  intended t o  refer only t o  abor ig ina l  lands of  t h e  Western 

Shoshones i n  Nevada, moun t ing  t o  22,2 11,753 acres (exclusive of 

r e se rva t i ons ) ,  and does not affect  t h e i r  abor ig ina l  lands i n  ~ a l i f o r n i a .  
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2 / 
The defendant a s s e r t s  and the  petitioners'-deny t h a t  t h e  p e t i t i o n  

barred by Sect ion 12 of the  Indian Claims Conmission Act (60 S ta t .  

1049, 1052), which provides t h a t  no claim ex i s t ing  before, but not 

presented within f i v e  years  a f t e r  the  da te  of approval of t h e  Act 

(August 13, 1946), may t h e r e a f t e r  be submitted t o  any court  o r  adminis- 

t r a t i v e  agency f o r  considerat ion.  The p e t i t i o n e r s  point  out t h a t  under 

t h e i r  proposal, the  quant i ty  of land i n  the  Docket 326-K claim would be 

reduced, but  except f o r  t h a t  and a change i n  the  va lua t ion  da te  f o r  the  

Nevada lands, the claim would not be changed, 

The o r i g i n a l  Docket 326 p e t i t i o n  contained s p e c i f i c  counts s e t t i n g  
3 /  
& 

f o r t h  the  claims of the  Western Bands of the  Shoshone Nation of Indians, 

Paragraphs 2 3  and 25 of t h i s  p e t i t i o n ,  f i l e d  on August 10, 1951, s t a t e  

t h a t  : 

23,  P r io r  t o  1863 and from time immemorial, the  Western 
Bands of the  Shoshone Nation of Indians, represented here in  
by the Te-Moak Bands of Western Shoshone Indians, Nevada, 
owned o r  occupied a l a rge  t e r r i t o r y  of land i n  the  present 
S t a t e  of Nevada, including the  lands set f o r t h  i n  the Treaty 
of Ruby Valley of October 1, 1863, re fer red  t o  i n  paragraph 
6(f) hereof and shown on Exhibits A and B attached hereto.  

25.  In v io l a t ion  of sa id  Western Bands' r i g h t s  of owner- 
sh ip  o r  occupancy i n  t h e  lands re fer red  t o  i n  paragraph 
15 hereof,  o r  i n  v i o l a t i o n  of the  r igh t  o r  t i t l e  o r  owner- 
sh ip  o r  occupancy recognized i n  t h e  sa id  bands by the  Treaty 
of Ruby Valley, defendant has disposed of a l a rge  pa r t  of t h e  
sa id  land t o  s e t t l e r s  and o the r s ,  o r  has seized and converted 

2 /  In  t h i s  opinion we  r e f e r  t o  Western Shoshone Legal Defense and Education 
Association and Frank Ternoke as "pet i t ioners" ,  and t h e  Western Shoshone Identi- 
f i a b l e  Group as "p la in t i f f . "  

31 By Commission order  of August 16, 1967, the  claim of the  Western Shoshone - 
Iden t i f i ab le  Group was severed from the  claims f i l e d  i n  Docket 326 on August 1C. 
1951, f o r  f i v e  groups of Shoshones including the Western Shoshones, and t h e  
Western Shoshone claim was designated Docket No. 326-K, 
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a l a r g e  pa r t  of t h e  s a i d  lands t o  its own use and b e n e f i t ,  
without any compensation to  t h e  s a i d  Western Bands or  com- 
pensat ion agreed t o  by them, Arternat ive ly  , thereby 
defendant has not  d e a l t  f a i r l y  and honorably with sa id  
Western Bands, 

These paragraphs, descr ib ing  p l a i n t  i f f  ' S  lands and a l l eg ing ,  among other 

things, t h a t  t he  United S t a t e s  converted a large pa r t  of these  Lands 

t o  i t s  own use  and benefit ,  were denied i n  t he  defendant ' s  answer, puttfng 

i n  issue from t h e  ou t s e t  of  t h i s  proceeding the quest ion whether the 

United S t a t e s  converted t o  i t s  own use and bene f i t  a l a rge  p a r t  of the 

Western Shoshone abor ig ina l  land% including those described i n  t h e  October 1, 

1863, Treaty of Ruby Valley (18 Stat. 689). The quoted paragraphs seem broad 

enough t o  support  t h e  p e t i t i o n e r s '  a s se r t i ons  t o  a smal ler  quan t i t y  of land 

than t h e  22,211,753 ac r e s  i n  Nevada t o  which t he  Western Shoshones' 

abor ig ina l  t i t l e  was extinguished a s  determined by Findings 2 3  and 26 

i n  t h e  Commission's adjudication i n  the t i t l e  phase of Docket 326-K 

(11 Ind. C1. Comm. 387, 413-14, 416). Accordingly, we do not  agree 

with the  defendant ' s arguments t h a t  the p e t i t i o n e r s  arc attempt ing 

t o  present  a new claim barred by s ec t i on  12 of t he  Indian Claims 

Conunission Act ,  

I n  substance,  t h e  petition f o r  a stay is  a request  t h a t  the 

Cormoission recons ider  basic por t ions  of i t s  f ind ings  i n  t h e  t i t l e  and 

va lua t i on  proceedings i n  Docket 326-K r e l a t i n g  t o  t he  quantity of land 

i n  Nevada which t h e  United S t a t e s  acquired from the  Western Shoshones, 

and t o  t h e  d a t e  a s  of *ich t h e  Nevada lands should be valued, The parties 

by s t i p u l a t i o n  agreed t o  a date which was approved by C m i s s i o n  order of 
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February 11, 1966, The p e t i t i o n e r s  request a hearing before the Comnission 

on these  matters ,  making t h e i r  p e t i t i o n  the  equivalent of a motion f o r  re-  

hearing. Such a motion should have been f i l e d  wi th in  30 days a f t e r  t h e  

t i t l e  dec is ion  was issued on October 16, 1962. (Section 33 of the Commission's 

General Rules of Procedure.) Since October 1962, when the  t i t l e  phase of 

t h i s  case was completed, t he  p l a i n t i f f  and defendant have spent  l a rge  amounts 

of money i n  having appra i sa l s  made of the  land and i n  preparing for o the r  

aspects  of the va lua t ion  proceeding i n  t h i s  docket. The d e s i r a b i l i t y  of 

pro tec t ing  large expenditures of time and money made i n  support of adjudi- 

ca t ions  under the  Indian Claims Commission Act, i n  i t s e l f ,  would o rd ina r i ly  

be s u f f i c i e n t  reason f o r  not considering a motion f o r  rehearing which is  

many years l a t e ,  as t h i s  is. Not only is  the  p e t i t i o n e r s '  request  f i l e d  over 

11 years  l a t e ,  i t  f a i l s  t o  meet o ther  requirements of Sect ion 33 of t he  Rules 

which provide t h a t  motions for rehearing specify errors of f a c t  and law with 

f u l l  reference t o  evidence and a u t h o r i t i e s  r e l i ed  upon. The p e t i t i o n  i s  un- 

supported by any da ta  which would J u s t i f y  reopening o r  rehearing t h e  quest ion 

of the  quant i ty  of land t o  which Indian t i t l e  has been extinguished o r  the 

r e l a t ed  matters  of t h e  evaluat ion dates .  

Moreover, Conrmission rules permit amendment by members of p l a i n t i f f  

t r i b e ,  as p e t i t i o n e r s  a re ,  only i n  s i t u a t i o n s  where, because of fraud, 

collusion, o r  laches by the  recognized tribal organizat ion,  a claim has not 

been presented (or has not been included as p a r t  of a presented claim). (Sec. l(A 

Rules of Procedure,see note 3.,suprao) The petitioners t r y  t o  meet t h i s  rfquirement 

with the  a s se r t ion  tha t  counsel for the  p a r t i e s  have acted co l lus ive ly  i n  

refusing t o  acknowledge that the  Western Shoshone abor ig ina l  t i t l e  is 
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unextinguished over much of  t he  land included i n  Docket 326-K, and t h i s  

r e f u s a l  might jeopardize  a v a l i d  claim of t he  Western Shoshones t o  same of 

t h e i r  abo r ig ina l  lands i n  Nevada. We conclude, f o r  t he  reasons diacuased 

below, t h a t  i n  add i t i on  t o  t he  l a t enes s  of this p e t i t i o n ,  t h e  content ions  

of co l l u s ion  upon which t h e  p e t i t i o n  and supporting s ta tements  are based 

are untenable ,  and t h a t  no grounds a r e  a l l eged  o r  appear of record which 

would warrant g ran t ing  t he  requested s t a y  of proceedings o r  the p e t i t i o n  

t o  amend, even i f  t he  reques t s  had been timely f i l e d .  

Col lusion has been def ined as an agreement between two o r  more persona 

t o  defraud a person of h i s  r i g h t s  by the  forms of law, o r  t o  ob t a in  an 

ob j ec t  forbidden by law. It implies the ex is tence  of fraud of some kind,  t h e  

employment of f raudulent  means, o r  of lawful means for the accomplishment 

of  an unlawful purpose.   black'^ &J Dictionary 331 (rev.  4 t h  ed. (1968).) 

We s h a l l  f i r s t  consider  t he  pe t i t i one r s '  a s se r t i ons  of  co l l u s ion  

between t he  p l a i n t i f f ' s  counsel and t he  defendant regarding t he  area of 

p l a i n t i f f ' s  abo r ig ina l  land and t he  extinguishment of the Western ~hoshones '  

u se  and occupancy t i t l e  t o  t h a t  land. The o r i g i n a l  p e t i t i o n ,  the defendant ' s  

4 /  
answer, and t he  e n t i r e  record i n  Docket 326- i nd i ca t e  t ha t  the 

charge of co l l u s ion  has  no b a s i s  i n  f ac t .  The loca t ion  of t he  land involved 

i n  t h i s  proceeding i s  r e f e r r e d  t o  i n  paragraphs 23 and 25 (quoted above) of 

41 See no te  3. - 



the  p l a i n t i f f ' s  1951 p e t i t i o n .  Defendant denied p l a i n t i f f ' s  a l l ega t ions .  

Both p a r t i e s  introduced evidence on the  i s sue  of p l a i n t i f f ' s  abor ig ina l  

t i t l e  and the  issue was t r i e d  i n  an adversary proceeding. Far from being 

the  r e s u l t  of agreement o r  co l lus ion  between the  p l a i n t i f f ' s  counsel and 

the  defendant, the  Commission's Finding 23  r e l a t i n g  t o  the  a rea  of p l a i n t i f f ' s  

use and occupancy a t  the  time of the Treaty of Ruby Valley, and Finding 

26 r e l a t i n g  t o  the extinguishment of abor ig ina l  Indian t i t l e ,  were based 

on issues resolved a f t e r  hearing before the  Conmission, and on the  con- 

s ide ra t ion  of o r a l  and documentary evidence. In f a c t ,  in t he  t i t l e  phase 

of t h i s  case,  the  area of abor ig ina l  use and occupancy by the  p l a i n t i f f  

and the  extinguishment of the p l a i n t i f f ' s  abor ig ina l  t i t l e  were fundamental 

prerequis i tes  i n  e s t ab l i sh ing  the  p l a i n t i f f ' s  claim. In the  o r i g i n a l  

p e t i t i o n  f i l e d  i n  Docket 326 on August LO, 1951, paragraph 23  a l leged  

abor ig ina l  t i t l e  i n  the  Western Shoshones t o  a l a rge  t e r r i t o r y  of land 

i n  Nevada, including the  lands set fo r th  i n  the  Treaty of Ruby Valley. 

I n  paragraphs 25  and 26 of the p e t i t i o n ,  it was a l leged  t h a t  defendant 

seized and converted a l a rge  pa r t  of the p l a i n t i f f ' s  lands t o  the  use and 

bene f i t  of the defendant, i n  v io l a t ion  of the  Treaty of Ruby Valley and 

without payment of compensation t o  the p l a i n t i f f .  In i t s  answer, f i l e d  

on July 31, 1952, the  defendant denied both the  a l l ega t ion  of abor ig ina l  

ownership i n  t he  p l a i n t i f f  and the  a l l ega t ions  of s e i zu re  and conversion. 



After hear ing and weighing t he  evidence, t he  Commission determined, 

i n  Finding 26 (11 Ind. C l .  Conm. 837 a t  416) a8 follows: 

The Comnission fu r the r  f inds  t h a t  t he  Goshute Tribe and t h e  
Western Shoshone i d e n t i f i a b l e  group exc lus ive ty  used and occu- 
pied t h e i r  r e spec t i ve  t e r r i t o r i e s  a s  described i n  Findings 22 
and 2 3  (except t he  Western Shoshone lands i n  t he  present  State 
of Ca l i fo rn i a )  u n t i l  by gradual encroachment by whites ,  sct- 
t lers  and o the r s ,  and t h e  acqu i s i t i on ,  d i spos i t i on  o r  takfng 
of  t h e i r  lands by t h e  United S t a t e s  fo r  i t s  own use  and 
b e n e f i t ,  o r  t he  use and bene f i t  of i t s  c i t i z e n s ,  the  way of 
l i f e  of these  Indians  was d i s rup ted  and they were deprived 
of t h e i r  lands.  For these  reasons the  Comnission may no t  
now d e f i n i t e l y  set the d a t e  of a cqu i s i t i on  of them lands 
by the United S t a t e s .  The Comnission, however, f inds  t h a t  
the United States, without the payment of compensation, acquired,  
con t ro l l ed ,  o r  t r e a t e d  these  lands of t he  Goshute Tribe and 
the  Western Shoshone group as public lands from da t e  o r  da t e s  
long p r i o r  t o  t h i s  a c t i on  t o  be he re ina f t e r  determined upon 
f u r t h e r  proof un l e s s  t h e  p a r t i e s  may agree upon a date .  

We note  p a r t i c u l a r l y  t h a t  t h e  Commission determined, i n  add i t i on  t o  

the gradual  encroachment on Western Shoshone lands by whi tes ,  s e t t l e r s ,  

and o the r s ,  t h a t  t he  United S t a t e s  had acquired, disposed o f ,  o r  taken, 

f o r  i t s  own use  and b e n e f i t ,  lands of t h e  p l a i n t i f f .  This f ind ing  is 

an ad jud ica t ion  t h a t  t i t l e  was ext inguished,  as s t a t e d  expresely i n  

paragraph 6 of t he  C m i s s i o n ' s  i n t e r l ocu to ry  order  of October 16, 1962, 
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6 ,  That the  Western Shoshone i d e n t i f i a b l e  group exclu- 
s ive ly  used and occupied the lands described i n  Finding of 
Fact No. 23; t h a t  the Indian t i t l e  t o  such of the  lands of 
the  Western Shoshone group as a re  located i n  t h e  present  
S t a t e  of Cal i forn ia  was extinguished on March 3, 1853; and 
t h a t  a s  t o  the  remainder of t he  lands of t h e  Western Shoshone, 
Indian t i t l e  was extinguished by the  gradual encroachment by 
whites ,  settlers and o thers ,  and the  acquis i t ion ,  d ispos i -  
t i o n  o r  taking of sa id  lands by the  United S ta t e s  f o r  i t s  
own use and bene f i t ,  o r  t he  use and benef i t  of i t s  
c i t i z e n s .  (11 Ind. C1. Comn. 387, 446 (1962). 1 

This b r i e f  summary of the  process of adjudicat ion of t h e  quant i ty  

of land involved and of the  extinguishment of abor ig ina l  t i t l e  demonstrates 

tha t ,cont rary  t o  the  p e t i t i o n e r s '  a s se r t ions  of co l lus ion ,  these  i ssues  

were t r i e d  and determined by the  C m i s s i o n  a f t e r  hearing and considering 

the  evidence of both p a r t i e s  thereon. 

However, the  determination of the  da te  f o r  va lua t ion  of p l a i n t  i f f '  s 

Nevada land was concluded i n  a  d i f f e r e n t  way. The  omm mission's determination 

t h a t  the extinguishment of t he  p l a in t  i f f ' s  abor ig ina l  t i t l e  t o  these  lands was 

gradual  (not a sudden cxtinguishmcnt) was t h e  bas i s  of i t s  ho ld ing  i n  Finding 2 6  

t h a t  i t  might not then set  t h e  da t e  of acqu i s i t i on  of these  lands by the  United 

States .  The Commission found t h a t  the  United S t a t e s ,  without payment of compen- 

sat ion,  acquired, con t ro l l ed ,  o r  t r ea t ed  these lands of t h e  Western Shoshones 

as public lands from a da te  o r  da tes  long p r i o r  t o  the  t i t l e  proceeding, 

such da te  o r  da tes  t o  be t h e r e a f t e r  determined upon fu r the r  proof; unless  

the  p l a i n t i f f  and defendant agreed upon a date .  The requirement t h a t  fu r the r  

proof be taken unless  the  p a r t i e s  agreed upon the da te  o r  da t e s  when the  

defendant acquired, cont ro l led ,  o r  t r ea t ed  the p l a i n t i f f ' s  lands as  public  

lands was contained i n  Finding 26 of the  Ccxmission t i t l e  dec is ion  issued 

on October 16, 1362. 
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Subsequently, by order  of February 11, 1966, the Coaunission 

approved a jo in t  s t i p u l a t i o n  of t he  p l a i n t i f f  and the  defendant, 

entered i n t o  i n  l i eu  of fu r the r  proof and adjudication by the  Cam- 

mission on the  va lua t ion  da te ,  as follows: 

Counsel for both p a r t i e s ,  having reviewed pert inent  
information r e l a t i n g  t o  the time as of which the Western 
Shoshone lands i n  Nevada (Indian Claims Comnission Finding 
No. 23 )  should be valued, hereby s t i p u l a t e  tha t  the 
Nevada port ion of t h e  Western Shoshone lands i n  dockets 
326 and 367 s h a l l  be valued as of July 1 ,  1872. 

In  support of t he  charge of col lusion,  the pe t i t i one r s  a s s e r t  

that the  s t ipu la t ed  evaluat ion da te  fo r  p l a i n t i f f ' s  Nevada lands is detrimental 

t o  the i n t e r e s t  of the  p l a i n t i f f  (all Western Shoshones) without indication 

of evidence t o  sus t a in  t h e  charge. The Court of C l a i m s  h a s  hcld  that 

the da te  of extinguishment of Indian t i t l e  i s  the  da te  the  government 

ac tua l ly  takes over possession o r  exerts dominion. It may occur when the 

federa l  government ousts  t h e  Indians under  a claim of r i g h t ,  gets  possession 

of the land, o r  otherwise a s s e r t s  dominion. (P i l lager  Bands of Chippewa Indians 

v. United States, 192 C t .  C 1 .  698, 428 F.2d 1274 (19701, aff'g Docket 144,  

2 1  Ind. C1. 1 (1969); see Simon Plamondon ex rel. Cowlitz Tribe v. United 

Sta tes ,  199 C t .  C1. 523, 467 F. 2d 935 (1972). aff'g Docket 218, 

25 Ind. C1. Comm. 442 (1971).) The ~ e t i t i o n e r s '  assertions 

t o  the  effect t h a t  the  agreement of the  parties about the evaluat ion 

date for Nevada land was col lus ive  seem t o  stem from a supposition 

that t he re  was no evidence on t h i s  matter.  As indicated above, i n  

our  discussion of the  bas i s  of Finding 26 in the title decision here in ,  
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t h e  very question was i n  i ssue  and resolved by the  f inding of gradual 

encroachment and taking. The approval by the Comnission i n  its order  

of February 11, 1966, of  the s t i p u l a t i o n  da te  agreed t o  by the  p a r t i e s  

as the  evaluat ion da te  f o r  the  Nevada lands was a determination that 

the s t i p u l a t e d  da te  was acceptable.  If  the  da te  had been u n f a i r  t o  

t he  p l a i n t i f f ,  the  Conmiasion would not have approved i t .  

Where, a s  i n  t h i s  case ,  t he re  was no s i n g l e  c l ea rcu t  extinguishment 

of Indian t i t l e  a s  of one da te  o r  even a few dates  c e r t a i n ,  and the  ex t in -  

guishment was by gradual encroachment over a considerable period of t h e ,  

it has been customary t o  r e l y  on a composite o r  average da te  f o r  the  

purpose of valuing t h e  lands. This el iminates  the  cos t  and delay i n  

considering every s i n g l e  taking date o r  d ispos i t ion  of land. As Judge 

Nichols recent ly  noted i n  a case which involved the use of an "average 

date" of extinguishment f o r  the  purpose of valuing abor ig ina l  t i t l e  lands 

of thc Northern Paiute  Indians in  Nevada, ". . . . The Commission previously 

had asked the  p a r t i e s  t o  t r y  t o  agree on an 'average da te ' .  7 I.C.C. a t  

419. Such a lega l  shor tcu t  is o f t en  necessary i n  Indian claims l i t i g a t i o n ,  

i f  i t  is ever t o  be concluded, and has the  sanct ion of the  Supreme Court." 

United S ta t e s  v. Northern Paiute  Nation, 203 C t .  C1. 468, 473; 490 F. 2d 954, 

957 ( l974),  rev'g.  on o ther  grounds Docket 87-A, 28 Ind. C1. Corn. 256 (1972). 

See Creek Nation v. United S t a t e s ,  302 U.S. 620 (1938). The Court - 
of Claims has a l s o  held t h a t  the  Cotmission has d i sc re t ion  t o  s e l e c t  an 

average "taking date" f o r  va lua t ion  purposes for a l l  lands where the  " tak ing '  

extended over a number of years ,  but t h a t  it is not bound t o  do so. Three 

A f f i l i a t e d  Tribes of Fort Berthold Reservation v. United S ta t e s ,  182 Ct. 
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Cl. 543, 569, 390 F 2d. 686 ,  701 (1968) aff'g in part, rev 'g  i n  par t ,  

Docket 350-F, 16 Ind. C1. Corn. 341 (1965) .) Accordingly, an 

evaluat ion da te  which is agreed t o  by the pa r t i e s  with the approval of the  

Connnission, dispenses with the necessi ty of fur ther  proof on the question 

of the da tes  of extinguishment of p l a i n t i f f ' s  aboriginal  t i t l e ,  but i t  is 

no indica t ion  of co l lus ion  between the par t ies .  Since no objection t o  t he  

evaluat ion date fo r  the Nevada lands was raised u n t i l  long a f t e r  the da t e  

was approved, expensive appra isa l  s tudies  based upon t he  da te  were made 

for both p a r t i e s  herein,  and a valuation t r i a l  he ld  and a decision based 

thereon issued,  only the p o s s i b i l i t y  of ser ious i n j u s t i c e  would warrant 

reconsiderat ion of the s t ipu la t ed  date.  W e  f i n d  no basis for  pe t i t i one r s '  

charge of col lusion.  

To c l a r i f y  our conclusion, one f u r t h e r  argument i n  support of the 

charge of co l lus ion  w i l l  be noted. The pe t i t i one r s ,  members of the 

p l a i n t i f f  Western Shoshone Bands, disagree with the p l a i n t i f f ' s  counsel 

about the proper presentat ion of the claim in  t h i s  docket. However, 

the contention of the pe t i t i one r s ,  tha t  t h e i r  posi t ion is  not r i g h t f u l l y  

represented by the  p l a i n t i f f ' s  counsel, does not support t h e i r  charges 

of co l lus ion  against  the p l a i n t i f f ' s  counsel and the  defendant. The 

pe t i t i one r s '  r e l i ance  on cases involving class act ions is of no ava i l  

i n  trying t o  e s t a b l i s h  co l lus ion  between the  p l a i n t i f f ' s  counsel and 

the defendant because t h e  c l a s s  act ion cases involved individuals  having 

separa te  r i g h t s ,  some of whom were not represented, and these are  

c l e a r l y  d is t inguishable  from cases involving the i n t e r e s t s  i n  t r i b a l  
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property of the  members of an Indian t r i b e .  This follows from the  

f a c t  t h a t  a  member of an Indian t r i b e  does not have indiv idual  owner- 

sh ip  i n  t r i b a l  lands, Minnesota Chippewa Tribe v. United S t a t e s ,  161 

C t .  C1. 258, 315 F 2d. 906 (1963), rev1% i n  pa r t  8 Ind. C1. Comm 781 

(1960) Docket 18-B; Spokane Tribe of Indians v. United S t a t e s ,  163 C t .  

C l .  58 (1963) a f f  'g i n  p a r t ,  9 Ind. 91. Conrm. 236 (1961), 

Docket 331. 

There being nothing t o  support a  charge of co l lus ion ,  the  p e t i t i o n e r s  

have no standing t o  amend the  Docket 326-K claim, and the  Corranission is 

not required t o  consider  any of p e t i t i o n e r s '  l ega l  arguments. Nonethe- 

l e s s ,  without ru l ing  on t h e f r  arguments, we w i l l  note our views on some 

of the proposi t ions advanced by the  pe t i t i one r s .  

The crux of the  p e t i t i o n e r s '  l ega l  pos i t ion  i s  the  content ion t h a t  

aboriginal  t i t l e  t o  la rge  port ions of p l a i n t i f f ' s  land has not been 

extinguished because the  t r e a t y  provided the  only methods by which 

p l a i n t i f f ' s  abor ig ina l  t i t l e  might be extinguished and the  United S ta t e s  

obtained and is holding la rge  q u a n t i t i e s  of former abor ig ina l  lands of 

the  p l a i n t i f f  f o r  purposes not authorized by the  t r ea ty .  Thus, it is 

contended, the  Treaty of Ruby Valley ant ic ipa ted  t h a t  p l a i n t i f f ' s  

abor ig ina l  lands might be acquired by the  defendant f o r  roads and military 

posts and used by non-Indians for  s p e c i f i c  uses such as  mining and 

agricultural development. But t he  pe t i t i one r s  argue i n  substance t h a t  

the t r e a t y  did not permit the  United S ta t e s  t o  acquire  lands for inc lus ion  

i n  nat ional  f o r e s t s  and grazing d i s t r i c t s ,  although many of p l a i n t i f f ' s  
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former abo r ig ina l  lands have f o r  many years  been included i n  and 

administered a s  f ede ra l  land and p a r t  of a na t iona l  f o r e s t  o r  a f ede ra l  

g raz ing  d i s t r i c t .  The Supreme Court observed i n  United States v. Santa 

Fe Pacific Ry., 314 U.S. 339, 347 (1947) t h a t  t h e  power of Congress is 

supreme wi th  regard t o  t h e  extinguishment of Indian t i t l e  based on 

abo r ig ina l  possession, adding: 

The manner, method and time of such extinguishment 
r a i s e  p o l i t i c a l ,  not j u s t i c i a b l e ,  i ssues .  Buttz v. 
Northern Pac i f i c  Railroad, . . . . As s t a t e d  by Johnson 
v. M'Intosh . . . "the exclusive r i g h t  of t h e  United 
Sta tes  t o  ext inguish" Indian t i t l e  has never been doubted. 
And whether it be done by t r e a t y ,  by the  sword, by purchase, 
by the  exe rc i s e  of complete dominion adverse t o  t he  r i g h t  
of  occupancy, or  otherwise,  i t s  jus tness  is not  open t o  
i n q u i r y i n  t h e  cour t s .  ~ e e c h e r  v. Wetherby, 95 U.S. 517, 
525. 

I f ,  as p e t i t i o n e r s  maintain ,  t h e  t r e a t y  did not  au thor ize  t h e  use of 

p l a i n t i f f ' s  abo r ig ina l  lands f o r  some of t h e  purposes f o r  which the  

United S t a t e s  took them, u., f o r  na t iona l  f o r e s t s  or  f o r  f ede ra l  

grazing d i s t r i c t s ,  Congress had f u l l  power t o  au thor ize  such uses  by 

subsequent l e g i s l a t i o n  which superseded t he  t r e a t y  i n  t h i s  respect. 

(See - Lone Wolf v. Hitchcock, 187 U.S. 553, 564-568 (1903); F. Cohen, 

Handbook of Federal  Indian Law, Ch. 3, 56 (1945)). 

A f u r t h e r  l e g a l  argument of t h e  p e t i t i o n e r s  is  t he  conten t ion  that 

t h e  Treaty of Ruby Valley gave t h e  Western Shoshones recognized t i t l e  t o  

t h e  lands described i n  t h a t  t r e a t y .  Recognized t i t l e  i s  a t e chn i ca l  

term which t h e  cou r t s  use  t o  descr ibe  a l ega l  r i g h t  o r  i n t e r e s t  i n  land 

which Congress intended t o  g r an t  t o  an Indian t r i b e .  I n  Mimi Tribe v. 

United S t a t e s ,  146 C t .  C1. 421, 439; 175 P.  Supp. 926, 936 (1959), aff'g 
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i n  part Docket 67 e t  a l .  2 Ind. C1. Corrm. 617 (19541, t h e  Court of 

Claims descr ibed recognized t i t l e  as follows : 

Where Congress has by t r e a t y  o r  s t a t u t e  conferred 
upon t h e  Indians  o r  acknowledged i n  t h e  Indians  the 
r i g h t  t o  permanently occupy and use land, then the  
Indians  have a r i g h t  or t i t l e  t o  t h a t  land which has  
been var ious ly  r e f e r r e d  t o  i n  cour t  dec i s ions  a s  " t r e a t y  
t i t  leu,  " reserva t ion  t i t l e " ,  "recognized t i t l e " ,  and 
"acknowledged t i t l e . "  As noted by the  Coaunission, there 
e x i s t s  no one p a r t i c u l a r  form f o r  such Congressional 
recogni t ion  o r  acknowledgment of a t r i b e ' s  r i g h t  t o  
occupy permanently land and t h a t  r i g h t  may be e s t ab l i shed  
i n  a v a r i e t y  of ways. Tee-Hit-Ton v. United States, 348 
U.S. 2 7 2 ;  Hynes v.  G r i m e s  Packing Co., 337 U.S. 86; 
Minnesota v. Hitchcock, 185 U.S. 373. 

I n  Sac and Fox T r i b e  v. United S t a t e s ,  161 C t .  C l .  189, 192-93, 

(1963), c c r t .  denied,  375 U.S. 921 (1936) (aff'~ Docket 83, 7 Ind. C1. 

C m .  675 (1959)), t h e  cou r t  r e l i e d  on i t s  d e f i n i t i o n  of recognized 

t i t l e  i n  Minnesota Chippewa Tribe v. United S t a t e s ,  supra ,  s t a t i n g  t h a t :  

.... Congress, a c t i n g  through a t r e a t y  o r  s t a t u t e ,  must be  
the source of s u c h  recogni t ion ,  and it must g ran t  l e g a l  r i g h t s  
of permanent occupancy w i t h i n  a s u f f i c i e n t l y  def ined t e r r i -  
tory.  Me re cxccut ive "recogni t  ion'' i s  i n s u f f i c i e n t  , as is  
a simple acknowledgment t h a t  Indians  phys ica l ly  l i ved  i n  
a c e r t a i n  region. T h e r e  must be an i n t e n t i o n  t o  accord 
o r  recognize a legal  i n t e r e s t  i n  t h e  land. 

A r t i c l e s  V and V I  a r e  t h e  only prov is ions  i n  t h e  Treaty of Ruby 

Valley (8 Stat. 689) on which t h e  claim Eor recognized t i t l e  might be 

based. A r t i c l e  V descr ibed lands claimed and occupied by some of the 

Western Shoshone Bands a t  t h e  time of the t r e a t y ,  but contained no 

g ran t  of l ega l  r i g h t s  t o  the Western Shoshones i n  those lands.  A r t i c l e  V I  

of t h e  t r e a t y  provided t h a t  whenever t he  President deemed i t  proper ,  he 
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would make reserva t ions  f o r  t h e  use  of t h e  Shoshones w i th in  t h e  a reas  

descr ibed i n  A r t i c l e  V. Under Ar t i c l e  V I  the Western Shoshones agreed 

t o  move t o  such r e se rva t i ons  as t he  President might i nd i ca t e ,  and t o  r e s t d e  

and remain t he r e in .  This  provis ion does not recognize o r  g ran t  any 

permanent r i g h t  t o  t h e  lands except those which, a t  a l a t e r  da t e ,  t h e  

President  might des igna te  f o r  rese rva t ions .  I f  Ar t i c l e s  V and V I  of the 

Treaty of Ruby Valley a r e  compared with A r t i c l e s  N and V of t h e  Treaty 

of Greenevi l le  (7 S t a t .  4 9 ) ,  which the  p e t i t i o n e r s  c i t e d  and which, 

when read with  subsequent t r e a t i e s  of cession,has been held t o  have 

granted recognized t i t l e  t o  t he  s igna tory  t r i b e s ,  t he  d i f f e r ence  i n  t he  

i n t e n t  of these  provis ions  i n  t h e  respec t ive  t r e a t i e s  seems unequivocal. 

I n  A r t i c l e s  I V  and V of t h e  Treaty of Greenevi l le ,  t h e  United S t a t e s  

recognized t i t l e  i n  t he  Indian t r e a t y  t r i b e s  by re l inquish ing  i t s  claims 

t o  spec i f i ed  Indian lands,  r e c i t i n g  t h a t  the  Indians  who had a r i g h t  

t o  t h e  lands were t o  q u i e t l y  enjoy them, hunting, p lan t ing ,  and dwelling 

thereon so  long a s  they pleased. The t r e a t y  provided t h a t  the  Indians 

might s e l l  t h e i r  lands but  only t o  t he  United S t a t e s ;  and, u n t i l  such 

s a l e ,  t h e  United S t a t e s  promised t o  p ro tec t  t h e  Indians i n  t h e  qu i e t  

enjoyment of t h e i r  lands aga ins t  c i t i z e n s  of t he  United S t a t e s  and o the r  

white i n t rude r s .  No such r i g h t s  were granted the  Western Shoshones i n  

t h e  Treaty of Ruby Valley. 



In  Crow Tribe v. United S ta t e s ,  151 C t .  C1. 281 (1960), cert. den. 

366 U.S. 924 (1961), t h e  Court of Claims concluded that the Craw and 

other  t r i b e s  held t h e i r  lands under the  Treaty of Fort Laramie of 

September 17 ,  1851 (11 Stat. 749), by recognized t i t l e .  I n  t h e  C r o w  

case and i n  Assiniboine Indian Tribe v,  United S ta t e s ,  77 C t .  C1. 347 

(1933) c e r t .  den ied ,  292 U.S. 606 (1933). the court  he ld  t h a t  t he  Treaty 

of Fort Laramie was a t r e a t y  of recognition. The t r e a t y  f ixed boundaries 

within which the  t r i b e s  agreed t o  reside.  In Ar t i c l e  111 of t h e  Fort  

Laramie T r e a t y ,  t h e  United States bound i t s e l f  t o  pro tec t  t h e  Indian 

s igna to r i e s  against  the c m i s s i o n  of depredations by the  people of 

t he  United Sta tes ,  and  i n  Ar t i c l e  A7 the Indian t r i b e s  a g r e e d  t o  make 

r c s t i t u t  ion fo r  any wrongs by t h e i r  people against  people  of the  United 

S t a t e s  Lawfully res id ing  i n  o r  passing through the  t r i b e s '  respect ive 

t e r r i t o r i e s .  The court concluded t h a t  t he  language of the  treaty, and 

its purpose and in t en t  as a whole, assured t o  each of the  p a r t i c i p a t i n g  

tribes t i t l e  to the lands set as ide ,  No such recognit ion of permanent 

legal  r i g h t s  is contained i n  the  Treaty of Ruby Valley. 

Wc note one o ther  matter ,  namely, the  p e t i t i o n e r s '  cha rac te r i za t ion  

of an award t o  the  p l a i n t i f f  i n  t h i s  case as the  equivalent  of a purchase 

by the United S ta t e s  of par t  of the  Western Shoshones' abor ig ina l  lands. 

Equating the  present proceeding t o  a sale of abor ig ina l  t i t l e  is incorrect .  

The Commission determined i n  the  t i t l e  proceeding t h a t  t he  Western Shoshones 

have no present t r i b a l  i n t e r e s t  i n  t h e i r  former abor ig ina l  lands (Finding 

26,  quoted above). The claim i n  Docket 326-K arose from the  defendant 's 
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gradual acquis i t ions  of Western Shoshone lands a f t e r  October 1, 1863, 

without proper payment t o  the  p l a i n t i f f ,  Nothing i n  t h e  Indian C l a l m s  

Commission Act authorizes the  r e s to ra t ion  of lands t o  Indian claimants. 

The remedy which t h i s  Commission may provide is  t o  find and award the  

value of land, t r i b a l  t i t l e  t o  which has been extinguished. Congressional 

ac t ion  is  t h e  only means by which t r i b a l  t i t l e  i n  former aboriginal  lands 

might be restored t o  the Western Shoshones. 

The pe t i t i one r s  request t he  Commission t o  suspend fu r the r  act ion 

i n  t h i s  proceeding u n t i l  t h e  United Sta tes  D i s t r i c t  Court f o r  the  

Nevada D i s t r i c t  has decided the  t respass  act ion brought by the  United 

S ta t e s  f o r  a r e s t r a in ing  order  and f o r  a permanent injunct ion against 

two individual  Western Shoshones i n  the case of United States v. Dann, 

Civi l  No. R-74-60, BRT, (D, Nev.). The case asser ted ly  involves the  

r i g h t  of two Indians t o  use f o r  t h e i r  own grazing purposes, without 

permission of the  United States,  lands within the  boundaries of p l a i n t i f f ' s  

former aboriginal  lands which a re  now claimed and managed by the  united 

S ta t e s  a s  public land. As t he  p l a i n t i f f  hae noted, individual  Indians 

have no ownership i n t e r e s t  o r  t i t l e  i n  t r i b a l  lands. The D i s t r i c t  Court 

proceeding involving t h e  l e g a l i t y  of t he  use of  plaintiff'^ fo-r 

abor ig ina l  lands outside of the  reservat ion areas, by individual  Western 

Shoshone Indians, does not r a i s e  issues which seem to us t o  warrant fu r the r  

delaying the proceedings before t h i s  Cornnission involving a t r i b a l  claim 

against  t he  United Sta tes .  



For the reasons discussed herein, we  conclude that the petition 

for a stay of proceedings and for leave to present an amended claim 

i n  t h i s  docket should be dismissed, A n  order to  t h i s  effect i s  this 

day being entered herein. 

We concur: 

~ ~ 7 .  #L&e 
s h n y .  Vance. Commissioner 


