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BEFORE THE INDIAN CLARG COHMISSION 

THE WESTERN SHOSHONE IDENTIFIABLE GROUP, ) 
REPRESENTED BY THE TEXOAK BANDS OF ) 
WESTERN SHOSHONE INDIANS, NEVADA, 1 

P l a i n t  i f f ,  
1 
1 
1 

WESTERN SHOSHONE LEGAL DEFENSE AND 1 
EDUCATION ASSOCIATION and FRANK 1 
TEMOKE , 1 

1 
P e t i t i o n e r s ,  1 

1 
v. ) Docket No. 326-K 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant. 1 

ORDER DENYING PETITION TO STAY PROCEEDINGS AND PRESENT 
AN AMENDED CLAIM AND FOR OTHER PLRPOSES 

On Apr i l  18, 1974, t h e  Western Shoshone Legal Defense and 
Education Associat ion and Frank Temoke ( p e t i t i o n e r s )  f i l e d  a document 
e n t i t l e d  " P e t i t i o n  To S t a y  Proceedings And For Leave Tc Present Amended 
Claim," reques t ing  leave " t o  present  an amended claim" which would 
exclude from t h e  claim being adjudicated i n  Docket 326-K a l a rge  amount 
of Nevada land as t o  which p e t i t i o n e r s  assert Indian t i t l e  has not  been 
ext inguished.  P e t i t i o n e r s  base t h e i r  r i g h t  t o  appear on beha l f  of the 
Western Shoshone Indians  on t h e  a l l e g a t i o n  t h a t  t h e  Temoak Bands of 
Western Shoshone Indians and t h e  United S t a t e s  have acted i n  co l l u s ion  
t o  include i n  t h e  Docket 326-K claim lands which still belong t o  the 
Western Shoshone people.  

On Nay 1, 1974, the defendant moved t o  dismiss t he  p e t i t i o n  on a 
number of grounds, a s s e r t i n g ,  among o the r  t h ings ,  t h a t  the petitioners 
a r e  a t tempting t o  present  a new claim prohib i ted  by Sect ion 12 of t h e  
Ind ian  Claims C m i s s i c n  kt which bars cons idera t ion  of c la ims existing 
before but not presented by August 13, 1951 (60 Stat. 1049, 1052); t h a t  
t h e  p e t i t i o n e r s  have failed t o  s t a t e  a claim upon which re l i e f  can be 
granted; t h a t  p e t i t i o n e r s  l a ck  capaCity t o  main ta in  t h i s  s u i t  on beha l f  
of the p l a i n t i f f  t r i b e ;  and t h a t  t h e r e  is no basis f o r  t h e  charge of 
co l l u s ion .  The p e t i t i o n e r s  r ep l i ed  t o  t h e  defendant ' s  motion on May 13, 
1974. 
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On J u l y  1, 1974, t h e  p l a i n t i f f  f i l e d  a memorandum opposing t h e  
p e t i t i o n ,  and on August 2 ,  1974, t h e  p e t i t i o n e r s  r e p l i e d  t o  t h e  
p l a i n t i f f ' s  memorandum. On August 30, 1974, t h e  p l a i n t i f f  f i l e d  a 
supplemental  memorandum responding t o  t h e  p e t i t i o n e r s '  r ep ly .  

By order of October 2 ,  1974, t h e  Commission s e t  o r a l  argument on 
t h e  i s s u e  of c o l l u s i o n  f o r  November 14, 1974. On November 7, 1974, 
t h e  p e t i t i o n e r s  f i l e d  a  memorandum on t h e  i s sue  of  c o l l u s i o n ,  and on 
November 13, 1974, t h e  p l a i n t i f f  f i l e d  a  memorandum on co l l u s ion .  
Following o r a l  argument, a t  which t he  defendant moved t o  s t r i k e  t h e  
p e t i t i o n e r s '  memorandum of  November 7 ,  and t h e  p l a i n t i f f ' s  memorandum 
of  November 13, o r ,  i n  t h e  a l t e r n a t i v e ,  t h a t  t h e  defendant be gran ted  
time t o  r ep ly  t o  t h e s e  p lead ings  i f  t h e  defendant deemed such a r e p l y  
t o  be adv i sab l e ,  t h e  Commission, by o r d e r  of November 20, 1974, denied 
t h e  motion t o  s t r i k e ,  and allowed 30 days f o r  t he  defendant t o  respond. 
On November 25 ,  1974, t h e  defendant  advised t h e  C m i s s i o n  t h a t  i t  d i d  
not d e s i r e  t o  respond f u r t h e r  t o  t h e  p l a i n t i f f ' s  and t h e  p e t i t i o n e r s '  
p leadings of  November 7  and 1 3 ,  1974. 

Upon cons ide ra t i on  of t h e  foregoing pleadings,  t h e  o r a l  argument, 
and f o r  t h e  reasons s e t  f o r t h  i n  t h e  opinion he re in ,  t h e  Commission 

-concludes t h a t :  

1. The p e t i t i o n e r s ,  being members of t h e  p l a i n t i f f  Tenoak Bands, 
have no s tand ing  t o  amend t h e  Docket 326-K claim except upon a showing 
of  f raud ,  c o l l u s i o n ,  o r  l aches  on t he  p a r t  of t h e  recognized t r i b a l  
o rgan i za t i on  i n  t h e  p r e s e n t a t i o n  of t h e  c la im o r  f a i l u r e  t o  p resen t  
pa r t  of  t h e  c la im,  25 U . S . C .  $701 (1970). The c la im i n  Docket 326-K 
was presented by the Temoak Band of Western Shoshone Ind i ans ,  Nevada, 
as r c p r c s e n t a t i v e s  of  t he  Western Shoshone I d e n t i f i a b l e  Group, The 
Temoak Bands, organized under t h e  Indian Reorganizat ion Act, 25 U.S. C. 
5461 (1970), and recognized by t h e  Secre ta ry  of t h e  I n t e r i o r  a s  having 
a u t h o r i t y  t o  maintain  a  s u i t ,  were held t o  have t h e  capac i t y  t o  main ta in  
t h e  Docket 326-K s u i t .  Shoshone Tr ibe  v. United s ta tes ,  11- Ind. C1. C m .  
387, 418 (1962). There being nothing t o  support  a charge of  c o l l u s i o n ,  
t he  p e t i t i o n e r s  have no s tanding  t o  amend t h e  Docket 326-K claim. 

2 .  The matters which t he  p e t i t i o n i n g  Western Shoshone Legal 
Defense and Education Assoc ia t ion  seek t o  p resen t  t o  t h i s  Commission do 
not, i n  f a c t ,  r e l a t e  t o  o r  c o n s t i t u t e  an  mended cla im on beha l f  of the 
Western Shoshonc Indians  but amount r a t h e r  t o  a motion t o  have t h e  
Commission rehear i t s  previous dec i s ions ,  n m e l y ,  t h e  d e c i s i o n  on t i t l e  
en te red  on October 16 ,  1962, Dockets 326'and 367, 11 Ind. C I .  Comm. 387; 
t h e  o rde r  of February 11, 1966, by which t h e  C m i s s i o n  approved a j o i n t  
s t i p u l a t i o n  of t he  p a r t i e s  which provides  t h a t  t h e  Western Shoshone land 
in Nevada should be valued as of July 1, 1872;  and t h e  d e c i s i o n  on va lue  
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entered on  October 11, 1972, 29  Ind.  C1. C m .  5. S e c t i o n  33 of the 
Commission's Genera l  Rules o f  Procedure  r e q u i r e s  t h a t  mot ions  f a r  
r e h e a r i n g  be f i l e d  w i t h i n  30 days  from the  d a t e  o f  t h e  c o n c l u s i o n s  
on t h e  f i n d i n g s  complained o f .  The p e t i t i o n e r s '  r e q u e s t  f i l c d  on 
A p r i l  18, 1974, asking, i n  e f f e c t ,  f o r  r e c o n s i d e r a t i o n  of Commission 
o p i n i o n  and f i n d i n g s  of October 16, 1962,  was f i l e d  over 1 1  y e a r s  l a t e .  
The r equ i remen t s  of  s e c t i o n  33 of t h c  rulcs t h a t  e r r o r s  of fact and 
e r r o r s  o f  l a w  be s p e c i f i e d  w i t h  f u l l  r e f e r e n c e  t o  cvidcncc and a u t h o r i t i e s  
r e l i e d  on t o  s u p p o r t  t h e  mot ion  have no t  been met. The p e t i t i o n e r s  have 
a s s e r t e d  g e n e r a l i t i e s  t o  s u p p o r t  t h e i r  p e t i t i o n  and f a i l e d  t o  meet t h e  
r equ i remen t s  of t i le  Rules of Procedure  i n  t h i s  respect. Thc p e t i t i o n  
i s  unsuppor ted  by any d a t a  which would justify reopening o r  r e h e a r i n g  
t h e  q u e s t i o n  of  t h e  q u a n t i t y  o f  l and  t aken  o r  t h e  r e l a t e d  q u e s t i o n s  o f  
t h e  e v a l u a t i o n  d a t e s .  

IT I S  HEREBY ORDERED t h a t  the p e t i t i o n  of  t h e  Western Shoshone 
Legal  Defense and Educa t ion  A s s o c i a t i o n  r e q u e s t i n g  l e a v e  t o  p r e s e n t  
an amended c l a i m  and f o r  rehearing is d i smissed .  

Dated a t  Washington, D. C . ,  this 20th  day o f  February 1975. 

Margaret  Ib Pic rc t , ,  Conmiss loncr  


