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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE HOPI TRIBE, 1 
1 

P l a i n t i f f ,  1 
1 

v. 1 
) 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. ) 

Docket No. 196 
Count 9 

Appearances: 

John S. Boyden, At torney f o r  P l a i n t i f f  
i n  Docket 196; Wilkinson, Cragun 6 
Barker,  Frances L. Horn, were on t h e  
b r i e f .  

Dean K. Dunsmore, w i t h  whom was 
A s s i s t a n t  At torney General  Wallace 
H. Johnson, At torneys  f o r  Defendant. 

OPINION OF THE COMMISSION ON PLAINTIFF'S MOTION 
TO FILE A MORE DEFINITE STATEMENT 

Kuykendall, Chairman, d e l i v e r e d  the  opinion of t h e  Comaiesion* 

This  c a s e  is b e f o r e  t h e  C o m i s s i o n  on ~ l a i n t i f  f ' 8  motion to f i l e ,  

out  of t ime,  a more d e f i n i t e  s t a tement  of cont inuing wrongs, P u r 8 u a t  

t o  our  p rev ious  o r d e r .  The defendant  having h e r e t o f o r e  f i l e d  p l e d i n g a  

urging t h a t  t h e  p l a i n t i f f  be ordered t o  f i l e  a more d e f i n i t e  s t a tement .  

in t h e  Court of Claims, a n  appea l  f i l e d  by p l a i n t i f f  from our determina- 
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The sequence of events  which framed the i s s u e  before  us is as 

follows: 

On June 29, 1970, the Comaission entered an in t e r locu to ry  order  h e r e i n  

r e l a t i n g  t o  and determining the  i s sue  of  abor ig ina l  t i t l e  and dates of  

extinguishment thereof ,  23  Ind. C l .  C o m e  277. On August 28,  1970, the 

Hopi p l a i n t i f f  f i l e d  a motion request ing a fu r the r  hear ing on t h e  da t e s  

of taking, a rehear ing and an amendment of f indings.  Thereaf te r  on Apr i l  

28 ,  1971, the Comnission granted the  Hopi p l a i n t i f f  a rehear ing  l imi t ed  

s o l e l y  t o  t he  quest ion of the  "date(s)"  of t ak ing  of t he  Hopi aboriginal land. 

Following the  rehear ing on May 2 2 ,  1972, t h e  Commission en te red  an  op in ion  

and order  on J u l y  9 ,  1973, denying t h e  Hopi p l a i n t i f f ' s  reques t  t o  amend 

the  Commission's previous f ind ings  of f a c t  with reapect  t o  t he  ex t en t  of  

the Hopi abor ig ina l  holdings and the  "taking" da t e s  thereof ,  31 Ind. C1. 

C m .  16. 

On January 23,  1974, t he  Conmission en te red  an order  wi th  r e spec t  

t o  Count 9 o f  Docket 196, r equ i r ing  t h a t  the  p l a i n t i f f  f i l e  a s ta tement  

containing spec i f i c  a l l e g a t i o n s  of  those wrongful a c t s  which occurred 

p r i o r  t o  August 13, 1946, and which continued t h e r e a f t e r .  

On February 1 9 ,  1974, the p l a i n t i f f  f i l e d  a motion for c l a r i f i c a t i o n  

of the  Comiss ion ' s  o rder  of January 23, 1974, and for an o rde r  l i m i t i n g  

its e f f e c t .  The defendant f i l e d  i ts  response i n  oppos i t ion  on February 

28, 1974, i n  which i t  requested t h a t  p l a i n t i f f ' s  motion be denied and 

t h a t  t he  p l a i n t i f f  be  ordered t o  c w p l y  wi th  t h e  previous o rde r  of the 

C ~ i s s i o n ,  
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On March 8, 1974, p l a i n t i f f  f i l e d  a motion f o r  enlargement of time 

i n  which t o  reply t o  defendant% response of February 28, 1974. On 

March 27, 1974, t he  Commission entered an order  permit t ing t h e  f i l i n g  

of t he  r ep ly  a s  of March 19, 1974, 

On Apri l  23 ,  1974, p l a i n t i f f  f i l e d  a Notice of Appeal from the 

~ o m n i s s i o n ' s  o rder  of  June 29, 1970, dea l ing  with abor ig ina l  t i t l e .  

On May 1, 1974, t h e  Commission entered an order  denying t h e  motion 

of p l a i n t i f f  f o r  c l a r i f i c a t i o n  of the  Commission order  of January 23, 

1974, and ordered t h a t  " p l a i n t i f f  s h a l l  on o r  before  t he  1st day of 

July 1974 f i l e  a s ta tement  a l l e g i n g  with p a r t i c u l a r i t y  thoae wrongful 

a c t s  which occurred p r i o r  t o  August 13, 1946, and which continued 

t h e r e a f t e r  ." 
On May 23, 1974, p l a i n t i f f ' s  appeal from our  order  of 

June 29, 1970 was docketed i n  t he  Court of Claims a s  Appeal No. 13-74. 

Thereaf ter  t he  defendant moved t o  dismiss t he  appeal a s  untimely and on 

September 13, 1974, t h e  Court of Claims denied t h a t  motion. 

On October 10, 1974, p l a i n t i f f  moved the  Commission f o r  leave t o  f i l e  

out  of time t h e  s ta tement ,  which pursuant t o  our order  of M y  1, 1974, 

was t o  have been f i l e d  no l a t e r  than July 1, 1974. On October 23 ,  19749 

the  defendant objected t o  p l a i n t i f f ' s  motion on grounds t h a t  t he  

Commission has been divested of i ts j u r i s d i c t i o n  i n  this matter by 

reason of the pendency of the appeal.  

The no t i ce  of appeal f i l e d  i n  t h i s  case avers  s p e c i f i c a l l y  t h a t  

t he  appeal is taken from those p a r t s  of the i n t e r locu to ry  o rde r  and 

determinat ion of  t h i s  Colrmission, of June 29, 1970, which denied the claim 



of the  Hopi Tribe t o  c e r t a i n  land and determined t h a t  Hopi Indim title 

t o  o ther  described land wag extinguished on t h e  da te s  and by the means 

s e t  out i n  tha t  opinion. 

The in ter locutory  order  entered by the  Ccmmission on June 29, 

1970, fur ther  provides " tha t  t h i s  case s h a l l  proceed t o  a determinat ion 

of the acreage and December 16, 1882 f a i r  market value of the lands 

described i n  the Commission's Finding of f a c t  20 ,  ly ing  ou t s ide  of t h e  

boundaries of the  1882 Executive Order Reservation, the  June 1937 f a i r  

market value of the  1,868,364 acres  within the  1882 Executive Order 

Reservation lying outs ide  the  boundaries of Itland management d i s t r i c t  6", 

and a l l  o ther  i ssues  bearing upon the quest ion of the  defendant 's 

l i a b i l i t y  t o  the  Hopi Tribe. 

The p l a i n t i f f  has appealed our determination concerning land t i t l e ,  

&ever, Count 9 of tile p e t i t i o n  i n  t h i s  case seeks an accounting of 

p l a in t  iff '  s funds i n  the  Treasury, t he  management thereof ,  and revenue8 

received through Leasing, mining o r  r i g h t s  of way on p l a i n t i f f r s  land, 

and the da tes  and na ture  of a l l  t ransac t ions  producing funds which 

were deposited i n  p l a i n t i f f ' s  pr inc ipa l  account and deductions from 

such accounts by defendant. 

It i s  c l ea r  t h a t  the  issues ra i sed  by Count 9 of the  p e t i t i o n  are 

not as of t h i s  d a t e  r i p e  for dctenninat ion by the  Commission, nor a r e  

they incorporated i n  t h e  appeal  which has been filed i n  the Court of 

Claims. It follaws, therefore ,  t h a t  t he  Comnission has re ta ined  juris- 

d i c t i o n  over the  issues r a i s e d  by Count 9 .  
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~ c c o r d i n g l y ,  w e  w i l l  grant the motion o f  the p l a i n t i f f  for leave 

t o  f i l e  a more d e f i n i t e  statement o f  continuing wrongs and grant 

the defendant sixty days from the d a t e  of t h i s  order to  respond to  

more d e f i n i t e  statement o f  continuing wrongs, to 

exceptions and t o  the motion of  p l a i n t i f f  requiring defendant to supp le -  

ment i ts  accounting report .  

Concurring: 

f J o h d .  Vance, Comissioner 

4 e ,  
. Pierce ,  Commissioner 

Brantley Blue ~ommGsioner / 


