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OPINION OF THE COMMISSION 

Blue, Chmdeeioner, del ivered  t h e  opinion of t h e  Ccnmdaaioa. 

The claims a s se r t ed  h e r e i n  o r i g i n a l l y  appeared i n  a petitim that 

was f i l e d  February 3, 1948, on behalf  of t h e  Apache N a t i o q a l l e g i n g  

abor ig ina l  t i t l e  t o  a v a s t  a r e a  of land i n  presen t  day Texas, New Meiico, 

Arizona, and por t ions  of  ad jo in ing  states, and claiming damages under 

Sect ion 2 of the Indian Claima Conmiasion Act  f o r  the uncompeneated taking 

thereof  by t h e  defendant. Said p e t i t i o n ,  Docket No. 22, was subsequent ly  

amended on October 18, 1950, t o  inc lude  o t h e r  t r i b e s  o r  bands of Apachean 

Indiana, a s  well a s  i nd iv idua l s  appearing i n  a r ep re sen t a t i ve  capaci ty .  

On May 25, 1959, by o rde r  of t h e  C o d e e i o n ,  s e v e r a l  claims were severed 

from Docket No. 22 and a "Second Amended Pe t i t i on" ,  designated Docket 

22-C, was f i l e d  by the  Apache Tr ibe  of t h e  Mescalero Reservation,on behalf  

of t h e  Lipan Apache Tr ibe  and t h e  Mescalero Apache Trfbe ,a l leg ing  the l o s s  

of abor ig ina l  t i t l e  lands i n  south and west Texaa. On August 6 ,  1965, 

t h e  Conmission granted t h e  defendant 's  motion bodismias the claims herein 

f o r  f a i l u r e  t o  s t a t e  a claim under our  Act, on t h e  b a s i s  that t he  Lipam and 

Mescaleros had no abo r ig ina l  r i g h t s  t o  Texas lands because t h e  Republic 0 f T e a  

had never acknowledged t h a t  such r i g h t s  ex i s t ed .  Lipan ~ p a c h e  Tr ibe  v. unftec 

States, 15 I d .  C1. Conrm. 532. On appea l ,  the Court of Claims rwersed 

the Commission and remanded t he  case  f o r  t h e  purpose of determining by 

trial two p r i n c i p a l  i s s u e s ,  namely, the e x t e n t ,  i f  any, of Lipan and Mescalero 

abo r ig ina l  t i t l e  t o  lands i n  Texas, and, whether under t h e  circrrmstancea 

alle8ed by the p l a i n t i f f  by which auch a b o r i g i n a l  titles were extinguished, 

t h e  United S t a t e s  tan be he ld  l i a b l e  for damages under our af t  Upan  Apache 

Tribe  v. United States,  1eO C t .  C1. 487 (1967). - 
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On May 20, 1969, the Pueblo de San Antonio de la Ysleta de Sur, 

also known as the Tigua Indian Community, on behalf of itself and the 

Senecu Piros, Mansos, and Suma Indians, filed an application to intervene 

in this docket. In its application the intervenor asserted tribal 

ownership to lands in west Texas including certain portions that were 

claimed by the plaintiff on behalf of the Mescalero Apaches, and 

claimed damages for the uncompensated taking of said lands by the 

United States, as well as damages for the subsequent loss of hunting, 

fishing, mineral, and water rights. The Commission approved the 

intervenor's application on November 5, 1969. 22 Ind. C1. Comm. 1 

(1969). However, as n result of the decision in the case of Kiowa, 

Comanche and Apache Tribe v. United States, 202 Ct. C1. 29 (1973), 

cert. denied, 416 U.S. 936 (1974) [rev'g Docket 257, 24 Ind. Cl. Comma - 
405 (1971); 26 Ind. C1. Comm. 101 (1971)], the Commission reconsidered 

its previous order granting intervention and on January 15, 1975, 

ordered the intervenor's claims to be dismissed. 35 Ind .  C1. Comm. 

302 (1975). 

The issues now before the Commission came on for a hearing on 

November 23, 1970. During the course of the hearing the parties 

placed into the record an enormous amount of documentary material 

in support of their contentions. In addition, each side relied heavily 

on the extensive reports and supporting testimony of expert witnessee. 
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The h e a r i n g  was concluded on November 25, 1970, w i t h  t h e  p a r t i e s  

being charged w i t h  b r i e f i n g  t h e  i s s u e s .  

On J a n u a r y  25, 1972, t h e  Tonkawa Tribe of I n d i a n s  of Oklahoma 

f i l e d  an a p p l i c a t i o n  t o  i n t e r v e n e  i n  t h i s  c a s e ,  c l a iming  a b o r i g i n a l  

t i t l e  t o  a l l  t h e  land h e r e i n  claimed by t h e  p l a i n t i f f  on b e h a l f  of 

t h e  Lipan Apaches,  by reason of t h e  subsequent  amalgamation of the 

Texas Lipan T r i b e  w i t h  t h e  a p p l i c a n t  and t h e  l a t t e r ' s  s u c c e s s i o n  t o  

Lipan i n t e r e s t  i n  t h e  c la im.  The Commission g r a n t e d  t h e  Tonkawa 

motion t o  i n t e r v e n e  on A p r i l  20,  1972, f o r  t h e  s o l e  purpose of 

p e r m i t t i n g  the Tonkawa T r i b e  t o  e s t a b l i s h ,  on t h e  p r e s e n t  r e c o r d ,  its 

rights of s u c c e s s o r s h i p  t o  whatever  Lipan i n t e r e s t  the p l a i n t i f f  could  

show i n  t h e  s u b j e c t  m a t t e r  o f  this lawsuit. Based on the  r e c o r d  as 

i t  now s t a n d s  t he  Commission h a s  concluded that t h e  Tonkawa i n t e r v e n o r  

h a s  f a i l e d  t o  prove r i g h t s  of s u c c e s s o r s h i p  i n  t h e  Lipan i n t e r e s t s  
1/ - 

i n  t h i s  c a s e ,  and t h a t  t h e  i n t e r v e n o r ' s  p e t i t i o n  shou.ld be  d i smissed .  

A/ Our conc lus ion  t h a t  t h e  i n t e r v e n i n g  Tonkawa T r i b e  is n o t  the 
successor  i n  i n t e r e s t  t o  t h e  a b o r i g i n a l  Lipan Apache T r i b e  does  not  
a f f e c t  whatever r i g h t s  those  members of the Tonkawa T r i b e  who are 
descendants  of  members of t h e  a b o r i g i n a l  Lipan Apache T r i b e  may have 
i n  t h e  outcome of t h i s  l a w s u i t .  S i n c e  t h e  p r i n c i p a l  p l a i n t i f f  has 
brought t h e  i n s t a n t  Lipan c la im i n  a r e p r e s e n t a t i v e  c a p a c i t y ,  any award 
should o r d i n a r i l y  b e n e f i t  as  a c l a s s  a l l  e l i g i b l e  Lipan descendants 
wherever s i t u a t e d .  However, who can a c t u a l l y  p a r t i c i p a t e  i n  any such  
award is a q u e s t  i on  f o r  c o n g r e s s i o n a l  and a d m i n i s t r a t i v e  determination 
feoria Tribe of Indians of Oklahoma v.  United S t a t e s ,  169 Ct.  C1. 1009 
(19651, modifying and a f f i r m i n g  Docket 314-Amended, 1 2  Ind.  
Comm* 392 (1963). See a l s o  The Snoqua l s i e  T r i b e  of  I n d i a n s  v. United 
S t a t e s ,  178 C t .  C1 .  570 (1967) a f f i r m i n n  i n  p a r t  and r e v e r s i n n  in p a r t  
Docket 93, 1 5  Ind. C1. Corn. 267 (1965). 



36 Ind. C l .  Comm. 7 

The combined t r a c t s  claimed by t h e  p l a i n t i f f  on behalf  of the 

Lipan and Mescalero Apaches a r e  cont iguous  and a r e  i n  excess  of 60 

m i l l i o n  a c r e s .  They i n c l u d e ,  g e n e r a l l y ,  a l l  of t h a t  land i n  Texas 

sou th  and west  of  t h e  Colorado River as  f a r  a s  t h e  Rio Grande River 

and the  S t a t e  of New Mexico. A more d e t a i l e d  d e s c r i p t i o n  of the over- 

a l l  claimed a r e a  is s e t  o u t  i n  t h e  Commission's f i n d i n g  No. 3. 

A t  t h e  1970 h e a r i n g ,  t h e  p l a i n t i f f  sought t o  prove t h a t  t h e  Lipan 

and Mescaleros d i d  i n  f a c t  a b o r i g i n a l l y  own some 60 m i l l i o n  a c r e s  of 

Texas l and  u n t i l  February 1, 1881, when t h e  United S t a t e s ,  by force 

of arms, drove these  I n d i a n s  from t h e i r  a n c i e n t  l ands  and e x t i n g u i s h e d  

t h e i r  Ind ian  t i t l e s .  Apart  from cha l l eng ing  the  e s s e n t i a l  f a c t s  of 

Lipan and Mescalero a b o r i g i n a l  t i t l e s  t o  land i n  q u e s t i o n ,  t h e  

defendant  h a s  a g a i n  f a l l e n  back on t h e  same l e g a l  de fense  which 

the  Court of Claims r e j e c t e d  i n  t h e  r e c e n t  appeal-namely, t h a t  no 

Indian t r i b e s  were accorded a b o r i g i n a l  r i g h t s  t o  any l ands  i n  Texas 

dur ing  t h a t  pe r iod  of h i s t o r y  when Texas was a  r e p u b l i c .  The law 

of t h e  c a s e  now being t o  t h e  c o n t r a r y ,  t h e  Commission has  no v a l i d  

reason n o t  t o  fo l low i t .  Thus, i f  i t  can be shown t h a t  t h e  Mescalero 

or  Lipan Apache T r i b e s  possessed Ind ian  t i t l e  t o  any lands  i n  Texas, 

and t h a t  t h e  United S t a t e s  was ei ther d i r e c t l y  o r  i n d i r e c t l y  responsible 

for t h e  subsequent  l o s s  of such Ind ian  t i t l e ,  the p l a i n t i f f  haa made 

a  case  under o u r  a c t .  We t h i n k  t h a t  t h e  p l a i n t i f f  has  made a case for 

both  t h e  Lipan and Mescaler0 Apaches, but n o t  t o  the e x t e n t  as contended. 
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The early his tory  of Texas and the  surrounding areas of the v a t  

southwest shows t h a t  the i n i t i a l  white contact with the  aboriginal 

occupants thereof was accomplished through the  e f fo rP l  of the 16th Centuty 

SpsnLh conquistadors and Spanish missionaries. 

In 1541, Coronado, the  Spmish explorer, found Apache I n d i a  the  

extensive p la ins  of what is now eas tern  New Mexico and west Texas. It waa 

not u n t i l  the l a t e  1600's and ea r ly  1700's tha t  the  Spanish misslonariee 

i n  old Mexico made ser ious  e f f o r t s  t o  reach those Indian t r i b e s  res id ing 

north of the  Rio Grande River. By 1718, missionary zea l  had es tabl ished 

a new Spanish mission and pres id io  well  above the  Rio Grande a t  present day 

San Antonio, Texas. It was from the San Antonio mission t h a t  the f i r s t  

genuine contact with the Lipan Apaches took place. 

pr ior  t o  1718, the  Lipan Apaches had been l i v i n g  w e l l  nor th  of Sari 

Antonio on the  upper reaches of the  Colorado, Brazos, and Red r ive r s .  

However, there had begun a gradual but  s teady movement southward by the 

Lipan8 in to  the  San Saba and Llano r i v e r  region j u s t  w e s t  and northwest 

of San Antonio. This Lipan migration was occasioned by the  warlike e f f o r t s  

of the Comanches, a r e l a t i v e l y  l a rge  and v o l a t i l e  t r i b e  of nomads who would 

( insofar  as other Indians a re  concerned) dominate the  Texas scene for years 

to  come. 

Early Spanish records have l i t t l e  t o  repor t  on the  Mescaler0 Apaches. 

These Indians were l i v i n g  f o r  the  most pa r t  north of the  32d parallel of north 

l a t i t u d e  i n  the  mountainous regions of eas tern  New Mexico. They were q u i t e  mob4 

and t h e i r  ra id ing a c t i v i t i e s  carr ied  them considerable distances southward 

in to  west Texas and across the  R ~ O  Grands River into Mexico. The Mescaler0 
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range is gene ra l l y  acknowledged t o  have been Limited t o  t h a t  area between 

the  Pecos and Rio Grande r i v e r s .  Like t h e i r  e a s t e rn  neighbor,  the Lipans, 

the  Mescalero u sua l l y  aveided contac t  wi th  the Comanches. 

A s  the record shaks,  Spanish missionary e f f o r t s  among the  Lipan Apaches 

f e l l  f a r  s h o r t  of expec ta t ions .  Even though the  Lipans f requented the San 

Antonio mission t o  t h e  d e l i g h t  of t he  r e s iden t  padres ,  their v i s i t s  were 

prompted more f o r  reasons of personal  s a f e t y  than s p i r i t u a l  enlightment.  

The nearby p r e s i d i o  o f f e r ed  sanctuary and some p ro t ec t i on  from the  more 

powerful and numerically supe r io r  Comanches, who were s t e a d i l y  and r e l e n t l e e s l y  

forc ing  the  Lipan Apaches out of t he  San Saba and Llano r i v e r  region.  In  

1758, a  Comanche war pa r ty  wiped out  t he  Spanish mission on t h e  San 

Saba River near  p resen t  day Menard, Texas. I n  t he  years  t h a t  f o l l ~ e d ,  the  

Lipans receded t o  the  sou thern  p a r t  of Texas a s  f a r  as t he  Rio Grande River. 

In t he  1760's a t  t h e  behest  of t he se  Ind ians ,  t he  Spanish e s t ab l i shed  

s eve ra l  new missions i n  t he  southern p a r t  of t he  claimed area. Under hostile 

a t t a c k s  by t he  Comanches and t h e i r  a l l i e s ,  these  missions ultimately f a i l e d ,  

Thereaf te r ,  u n t i l  Mexico won its freedom from Spain i n  1821, t h e  t i p a n  

Apaches, who numbered anywhere from 500 t o  700 persons,  W e r e  reported t o  be 

cons i s t en t l y  i n  t h e  southern p a r t  of t he  Lipan claimed a r e a  as w e l l  as in 

the neighboring Mexican provinces  b e l w  the  Rio Grande River 

Throughout t h e  h i s t o r y  of t h e  Spanish period of sovere ign ty  over the 

claimed a r e a ,  t he  Lipan Apaches had been caught between apposing forceso-  

the e n t r e a t i e s  and p a c i f i c a t i o n  e f f o r t s  of t h e  Spanish m i s s i o n a r t e ~  on one 

hand, and genuine exterminat ion by the Spanish m i l i t a r y  on the o the r .  Never- 

theless, i t  was s t i l l  t h e  wa r l i ke  Comanches t h a t  r e a l l y  d i s rup t ed  Lipan 



use and occupancy of a major por t ion  of the claimed area.  Coming down 

from the  nor th ,  the Comanches drove aouthwestwardly along t h e  f amus "Comanche 

War Tra i l"  u n t i l  they had reached the Rio Grande River where they crossed and 

raided i n t o  Mexico. The "~omanche War ~ r a i . 1 "  soon became a well- t ravel led 

s t r i p  of land and a v e r i t a b l e  noman 's  a rea  t h a t  was used by many t r i b e s .  

As located,  i t  e f f e c t i v e l y  b isec ted  the  two areas claimed here in  by the  
2/ - 

p l a i n t i f f .  

Other f a c t o r s  t h a t  minimized the  ex tent  of Lipan use  and occupancy 

of the lands within the claimed area  were t h e  energe t ic  co loniza t ion  program 

launched during the  Mexican regime (1821-1836), the  Indian and land p o l i c i e s  

of the  Republic of Texas (1836-1845), and the  s teady erosion of Lipan t r i b a l  

s t r eng th  through constant warfare with h o s t i l e  Indians and the  white  s e t t l e r s .  

The colonizat ion program of the  Mexican government had been p a r t i c u l a r l y  

e f f e c t i v e  i n  laying a s o l i d  foundation f o r  new white set t lement  i n  eas t e rn  and 

c e n t r a l  Texas, and within the Lipan claimed area.  Over 16,280,000 ac res  of 

Texas lend were granted during the Mexican regime and over 20,000 people were 

s e t t l e d  i n  and around the  eas t e rn  por t ion  of t he  Lipan claimed area .  

The ascendency of Texas t o  a republ ic  i n  1836 d id  not s lacken t h e  t h r u s t  

of new set t lement .  Spanish and Mexican laws governing g ran t s  co loniza t ion ,  

minerals,  mines, water and related property i n t e r e s t s  were r e t a ined  by t h e  

newly founded Republic of Texas. By the t i m e  Texas entered t h e  Union an 

addi t ional  26.000,000 acres of land had been granted,  and the  t o t a l  non-Indian 

z/ AS set  f o r t h  i n  the  omm mission's f inding  7(e) the evidence of record does 
not  sus t a in  Lipan o r  Mescalero abor ig ina l  t i t l e  a t  any time t o  t h a t  a r ea  
covered by the  Comanche war t r a i l .  Accordingly, this is not  a  s i t u a t i o n  
wherein the Commission must decide the e f f e c t  of repeated Comanche raiding 
a c t i v i t y  over either Lipan or Mescalero abor ig ina l  lands. 
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p p u l a t i o n  approximated 142,000 persons.  The con t r ad i c to ry  p o l i c i e s  of peace 

and war wi th  t h e  Indians  t h a t  had been pursued by P re s iden t s  Houston and Lamar 

during t h e  b r i e f  l i f e  span of t h e  Texas Republic d id  l i t t l e  t o  protect alleged 

Indians r i g h t s  t o  Texas s o i l .  Vigorous land promotions continued, new 

se t t l ements  expanded, and t he  mutual antagonism between white6 and Ind ians  

spawned bloody conf ron ta t ions  a long an ever  widening f r o n t i e r .  

On the  o t h e r  hand, by s imple  geographical  l oca t i on ,  t he  Mescalcro 

Apaches, i n  t h e i r  western haunts ,  had managed t o  escape r e l a t i v e l y  all t h e  

turmoil  and s t r i f e  t h a t  had been v i s i t e d  upon the  eae t e rn  tribes. Even though 

the record f a i l s  t o  document Mescalero presence i n  Texas during t he  per iod 

of t he  Texas Republic,  r e p o r t s  fol lowing t he  annexation of Texaa i n d i c a t e  that 

t h e  Mescaleros st i l l  ranged i n  those  a r ea s  between the Pecos and Rio Grande 

r i v e r s  where they had been p ic tured  during t he  l a t t e r  p a r t  of t h e  Spanirh 

regime and dur ing  t he  Mexican period. 

The 1845 annexat ion of Texas i n t o  t he  f e d e r a l  union ushered i n  a new 

chapter  i n  the h i s t o r y  of Indian-white re la t ions-a  chapter  t h a t  would 

conclude wi th  t h e  forced  removal in 1859 of almost a l l  t he  Texas Ind ians  

t o  r e se rva t i ons  and s i t e s  o u t s i d e  the sta te .  With t he  S t a t e  of Texaa 

r e t a in ing  ownership of i ts  pub l i c  l ands ,  and with  t he  United S t a t e s  assuming 

f u l l  r e s p o n s i b i l i t y  i n  t he  f i e l d  of Indian af f iars ,  there began an era of 

extreme confusion. Texas, no longer concerned with  an o f f i c i a l  Ind ian  

pol icy,  y i e lded  t o  t he  r i s i n g  clamor t o  open its pub l i c  l ands  for XI- 

set t lement .  The sent iment  t o  remove t h e  n a t i v e  tribes from t h e  reane grew 

Stronger.  Without having c o n t r o l  of t h e  prime Indian resource, t h e  land 

i t s e l f ,  the  United S t a t e s  was powerless t o  d e a l  e f f e c t i v e l y  w i th  thc probl- 

of the whi te  encroachment upon t r a d i t i o n a l  Indian hunt ing groundr 
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On Hsy 15, 1846, the  United States concluded a treaty of peace with 

the severa l  Texas t r i b e s ,  including t h e  Lipans. Under t h f ~  treaty the 

India- acknowledged t h a t ,  henceforth, they would look t o  the Federal 

Government f o r  protection. There had been some expectation t h a t  a new 

boundary would be f ixed between the  Indian country and the  new white 

settlements. It never came t o  pass. Instead the 1846 Treaty ca l l ed  f o r  the 

possible fu tu re  location of a s t r i n g  of t rading houses, agencies, and other 

poets along the  f ron t i e r .  

Following the termination of the  two-year Mexican War i n  1848, more 

federa l  troops were moved t o  the Texas f r o n t i e r  with a great  number being 

deployed along the  Rio Grande River t o  police the border agains t  

Indian ra ids  i n t o  old Mexico. A new l i n e  of mi l i t a ry  forts and camps 

was established from Ft .  Worth t o  Eagle Paas on the  Rio Grande. 

Gold discoveries i n  California and Colorado i n  1849 and 1851 brought 

a new rush  of white s e t t l e r s ,  transients, land speculators,  and other 

characters  i n t o  and across Texas. Buff a10 hunters, ranging f a r  and wide 

across the Indian hunting grounds, decimated t h e  diminishing herds of buff alol 

The Indians, now great ly  alarmed, stepped up ra id ing a c t i v i t y  along theentire 

f ron t i e r .  

By 1852, the growing fee l ing  among s t a t e  and federa l  o f f i c i a l e  t h a t  

i t  was time t o  consign the  Texas Indians to  reservations began t o  take hold. 

Following i n i t i a l  e f f o r t s  along t h i s  l i n e ,  the  Texas l e g i s l a t u r e  in 1854 

authorized the s e t t i n g  as ide  of some twelve leagues of public land for  

Indian reservatfons,  the lands t o  be se lec ted ,  surveyed, and administered 

by the Federal Government. The sites f i n a l l y  se lec ted  a f t e r  colrcrultation vi th  



t he  Indians  included an 18,576 a c r e  s i t e  below Ft .  Belknap on the  Brazoe 

River,  an ad jo in ing  18,576 a c r e  tract intended f o r  t he  use of thore 

Indians  w e s t  of t h e  Pecos River ,  p r i n c i p a l l y  t he  Mescalero Apaches and 

the Lipans who were now hunting west of t he  Pecos River o u t s i d e  of the 

Lipan claimed a r e a ,  and a  t h i r d  18,576 a c r e  t r a c t  on t h e  Clear  Fork 

of the  Brazos River for t h e  u?. of t h e  Comanche Indians .  The western 

Indians ,  however, re fused  t o  c ros s  t he  Pecos River and t h e i r  tract was 

simply added t o  t he  Bra:os rese rve .  

The s i g n i f i c a n c e  of t h e  I i p a n  hunting west of t he  Pecos River in 1854, 

when cons ide red  with  contemptT1aneous r e p o r t s  of smal ler  Lipan groups being 

encamped lit oa-! e r  l o c a t i ~ ~ n s ,  po in t s  t o  the fragmentation of the  Lipan 

Apaches as >I? effective t r i b a l  e n t i t y .  A f u r t h e r  s ign  of Lipan t r i b a l  

d e t e r i o r a t i o n  cur ing  t h i s  sam period is  a depressing e t a t i s t t e a l  report 

of the  Lipan populat ion.  some 250 t o  300 persons,  wherein t h e r e  was obaerved 

b u t  few c h i l d r e n  a n l  - d i s p r ~ p o r t i o n a t e  number of aged Indians.  After 

January 1854 r e l i a t i ?  repel +i confirm the cont inuing presence of Lipan8 

l i v i n g  i n  Mexico south of th? Rio Grande. 

I n  t h e  next  few years events  moved r a p i d l y .  By 1855, t he  Texas Indians, 

except for t h e  L i p a  1s in M a i m  and t h e  Mescaleros west of t h e  Pecoe 

River,  were nc;: on t!ie assjpned reserva t ion .  Even some southern Comanche8 

had moved t~ t h e i r  rec-er-;;l,ion. F i l l i n g  t he  vo id ,  however, was a atrong 

influx of d r y r e t a t i n ;  a l i en  y j b e s ,  such as nor thern  Comanchecr, band. of 

Delawares, Kickapoof , and Shawnees, and Mexican renegades . In the Imantime, 



d l i t a r y  opera t ions  were being s tepped up aga ina t  the Mescalero further 

t o  t he  weat. More new f o r t s  were goon cons t ruc ted  and, as the m l l i t a r y  

f r o n t i e r  moved f u r t h e r  westward, s o  did t h e  white  s e t t l emen t s .  

As t he  Indian depredat ions continued, t h e  wrath of t h e  whi te  settlers 

was soon d i r ec t ed  toward t h e  r e se rva t ion  Indians.  Increas ing  p o l i t i c a l  

p ressure ,  the formation of pun i t i ve  v i g i l a n t e  groupa, and sporad ic  a t t a c k s  

on the r eac tva t ion  Indians,  f i n a l l y  convinced f e d e r a l  o f f i c i a l s  of t h e  

neceea i ty  of the  removal of t h e  Texas Indians from t h e  reserves, I n  August 

of 1859, Agent Robert Neighbors l e d  t h e  r e se rva t ion  Indians ou t  of  Texas 

and across  t h e  Red River. 

Reports of Lipan a c t i v i t y  i n  t h e  Lipan claimed a r e a  f o l l o v i n g  t h e i r  

exodus i n  1854 t o  Mexico, poin t  t o  sporad ic  and inconsequent ia l  r a i d i n g  

a c t i v i t y  along t h e  Rio Grande River,moatly i n  the company of o t h e r  renegade 

Indians from Mexico. Contrary t o  t h e  p l a i n t i f f ' s  conten t ions ,  we do n o t  

f i n d  t he se  Lipan r a i d s  t o  reflect a s e r i o u s  e f f o r t  t o  defend o r  r ega in  l o s t  

t r i b a l  lands i n  Texas. For a l l  i n t e n t s  and purposes,  t h e  Lipans had ceased 

t o  e x i s t  a* a t r i b e  sometime after  1854, having been compelled by circumstances 

beyond their con t ro l  t o  remove themselves south  of the  border.  meir subsequent 

h i s t o r y  is simply one of f u r t h e r  f ragmentat ion and diminishing numbers. 

Admittedly, t h e  s i t u a t i o n  i n  Texas fol lowing annexation in 1845 was unusua: 

w i t h  Texas owning all publ ic  lands and the  United S t a t e s  in charge of Ind ian  

Affairs. However, under the solemn 1846 peace t r e a t y ,  t h e  United S t a t e s  had 

assumed t he  r o l e  of p r o t e c t o r  of t h o ~ e  Texas Indians who p a r t i c i p a t e d  in 

t h a t  t r e a t y .  I n  our  judgment t h e  Federal  Government d id  n o t  f u l f i l l  its 
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r o l e  as p r o t e c t o r  of t h e  Ind ians .  The evidence shows t h a t  the military f o r c e s  

of t h e  United S t a t e s  played a n  a c t i v e  r o l e  i n  s e c u r i n g  t h e  r i g h t s  of  tho 

whi te  s e t t l e r s ,  f i r s t  by p a r t i c i p a t i n g  w i t h  t h e  Texas a u t h o r i t l e e  i n  the 

i n i t i a l  placement of t h e  Texas Ind ians  on a r e s e r v a t i o n  i n  1854 and, emcondly, 

by f i n a l l y  removing them i n  1859 t o  new l o c a t i o n s  o u t s i d e  t h e  state. Under 

these  c i rcumstances  w e  f i n d  t h a t  t h e  a b o r i g i n a l  r i g h t s  of t h e s e  Texas Indians 

t o  Texas landswere  e f f e c t i v e l y  ex t ingu ished  by t h e  United S t a t e s .  

The f a c t  t h a t  t h e  Lipans f l e d  t o  Mexico i n  1854 and 1855 does not change 

t h e i r  c i rcumstances  o r  a l t e r  t h e i r  s i t u a t i o n .  The Lipan movement t o  Mexico 

could h a r d l y  be c a l l e d  a  v o l u n t a r y  one and w e  do no t  f i n d  i t  t o  be v o l u n t a r y  

o r  i n  any s e n s e  an abandonment of a b o r i g i n a l  r i g h t s .  I n s t e a d ,  we f i n d  

t h a t  t h e  Lipan a b o r i g i n a l  r i g h t s  were ext inguished a s  e f f e c t i v e l y  as if 

these Ind ians  had been herded on t h e  ass igned r e s e r v a t i o n  and e v e n t u a l l y  

removed t o  the Ind ian  T e r r i t o r y  as were the o t h e r  Texas t r i b e s ,  

m i l e  i t  is no t  p o s s i b l e  t o  f i x  the p r e c i s e  d a t e  of t h e  taking of the 

Lipan Apache l a n d s  we must r e j e c t  p l a i n t i f f ' s  d a t e  of 1881 as  whol ly  
3/ - 

u n r e a l i s t i c  and n o t  suppor ted by t h e  evidence.  It could be argued t h a t  

1859 is t h e  c u t o f f  d a t e  because t h e  f e d e r a l  p o l i c y  of removal had now been 

c a r r i e d  o u t .  I n  t h e  absence of a  s p e c i f i c  d a t e  of t a k i n g  t h e  ~ourmisaion's 

choice  must be somewhat d i s c r e t i o n a r y ,  i f  r easonab le  under t h e  

31 Although the p l a i n t i f f s  have sought t h e  1881 t a k i n g  da te  s ince  the 
t r i a l  of t h e s e  c la ims ,  they had p rev ious ly  a s s e r t e d  a more reasonable 
1859 t a k i n g  date f o r  b o t h  Lipan and Meecalero a b o r i g i n a l  t i t l e  lands i n  
t h e  o r i g i n a l  p e t i t i o n  and dur ing  o r a l  argument on defendan t ' s  1965 mtothn 
t o  d ismiss .  
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41 
circunatances. We believe t h a t  November 1, 1856, is an a p p r o p r b t e  

date of the  extinguishment of the  Lipan aboriginal  t i t l e  t o  their Texas 

lands, s ince this da te  represents  the  approximate mid point  between the  

i n i t i a l  Lipan settlement i n  Mexico i n  January of 1854, and the United 

Sta tee  removal from Texas of a l l  the  Texas t r i b e s  e a s t  of the  Pecos River 

i n  August of 1859. A descr ip t ion of the  Lipan Apache aboriginal  lands 

is set out i n  the ~ommisaion's f inding 16(a). 

Excepted from the above ru l ing  l a  the  Mescalero Apaches whose 

e i tua t ion  remained qu i t e  d i f fe ren t .  While mi l i t a ry  operat ions had been 

etepped up agains t  the Mescaleroe i n  West Texas i n  the 18501s, the  r e s u l t s  

were minimal, s ince the  pr incipal  habi ta t  of t h i s  t r i be  was a t i l l  the 

mountain ranges of southern N e w  Mexico. It was not u n t i l  1862 that 

ef fec t ive  mi l i t a ry  operations i n  New Mexico against  the Mescalero caused 

them t o  8ue f o r  peace and the s i t u a t i o n  began to  change. By ea r ly  1863 

hundreds of Heacaleroa had journeyed t o  Ft. Sumner on the  Bosque Redondo 

ready to accept reservation l i f e .  However, t h i s  was a l so  t h e  reservat ion 

In  Gila River Pima-Maricopa Indian Community v. United Sta tes ,  204 
C t .  C1. 137 (1974), aff 'n  Docket 228, 27 Ind. C1.  Corn. 11 (19721, t h e  
Court of Claime, i n  c i t i n g  the   omm mission's d i sc re t ion  with respect  to  
f ix ing  a date  of taking when no such precise  date is available,  s t a t ed  
t h e  following: 

The determination of the  precise  point  i s  a matter of 
judgment, se lec t ion,  and evaluation, r e s t i n g  on an  overa l l  
a p p r a i s a l  of the  several  f a c t s  and fac tors .  There is no 
t ex t  of s t a t u t e  o r  t r e a t y  o r  o ther  document t o  supply the 
answers; nor is there any dieposi t ive  judge-created rule of 
decision. Xn these circumetances it  seema immaterial 
whether the i ssue  of the t a k i n g d a t e  be ca l led  one of l a w ,  
or of f a c t ,  .:r a mixed q u e ~ t i o n ;  what is c r i t i c a l  is that 
there must of necessity be d i sc re t ion  and leeway t o  pick 
a pa r t i cu la r  da te  within a reasonable range. 
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site for thousands of displaced Navajos who had been rounded up by 

I[it Carson during the same year. Greatly outnumbered by their ancient 

foes, the Mescaleros fled the reservation and returned to their old 

haunts. In the 1870's new measures were taken to return the rt.mcaler08 

to the reservation life. Finally, on May 23, 1873, President Grant 

issued an Executive Order establishing a permanent Mescalera Reservation 

in New Mexico. 

The Conmission has already determined that Mescalera Indian title 

to lands in New Mexico was extinguiehed on May 23, 1873, the date of the 
s/ - 

aforementioned Executive Order. Since Mescalero Apache aboriginal land 

claims in west Texas are but an extension of their aboriginal l a d  ch iao  

in New Mexico, Mescalero aboriginal rights in Texas were also axtiaguirhd 

following the issuance of the 1873 Executive Order. 

A description of those lands aboriginally owned in weat Tau. by the 

Meecaleroe, which ownership was extinguished without the p a m a t  of any 

compensation by the United States as of May 23, 1873, i r  met out in the 

Commiseion's finding 16(b). 

This case shall now proceed for a determination of the areage, 

exclusive of any confirmed Spanish, Mexican, or Republic of T e u o  h a d  

grants, and the fair market value of the Lipan and Mescaleror anrd aream 

/ Me~calero Apache Tribe v. United States, Docket 22-B, 17 I d .  C1. 
he 100 (1966). 
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88 of their respective taking dates, and t o  a resolution of al l  other 

mattera bearing upon the extent of the defendant's l i a b i l i t y  t o  the 

p la int i f f  . 

We concur: 

Q *'q- 
Marpoet H( pierce, Conmissioner 


