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FINDINGS OF FACT 

The Commission makes t he  following f indings  of f a c t .  

1. P a r t i e s ,  

(a)  The p r i n c i p a l  t r i b a l  p l a i n t i f f  he re in  is the Apache Tr ibe  

of the Meecalero Reservation, a duly incorporated t r i b e  organized under 

the  Act of June 18, 1934 (48 S t a t .  984),and recognized by the  Secre tary  

of I n t e r i o r  as having t h e  exclusive r i g h t  t o  represent  i ts  membership. 

Included within the  present  membership of t he  p l a i n t i f f  t r i b e ,  as enro l l ed  

on the  Meacalero Apache Reservation i n  t h e  S t a t e  of  New Mexiaa, are 

descendants of the  abor ig ina l  Lipan Apache Tribe and the  abor ig ina l  

Mescalero Apache Tribe. The p l a i n t i f f ,  t h e  Apache Tribe of t he  Mescalero 

Reservation, has the  r i g h t  and capaci ty  under Sect ion 2 of the Indian 

Claims CoaaPission Act (60 S ta t .  1050) t o  b r ing  and maintain the  i n s t a n t  

claims i n  a r ep resen ta t ive  capac i t y  f o r  and on behalf of the Lipan Apache 

Tribe and Mescalero Apache Tribe. 

(b) The Tonkawa Indian Tribe of Oklahoma is an i d e n t i f i a b l e  group 

of American Indians, organized under the Oklahoma Indian Welfare Act ,  49 Stat .  

1967, and has the  r i g h t  and capaci ty t o  br ing  and maintain an a c t i o n  under 

the  Indian Claims Commission Act, supra. On Apri l  19,  1932, the  C o d a s i o n  

granted i n  p a r t  t he  motion of the  Tonkawa Indian Tribe t o  in tervene  i n  t h i s  

docket f o r  t h e  s o l e  purpose of permitting the  Tonkawa Tribe of Indians t o  prove 

a l leged r i g h t s  of successorship t o  the  Lipan i n t e r e s t s  i n  t h i s  case  by 

es t ab l iah ing  on the  present  record Toakawa i d e n t i f i c a t i o n  with the abor ig ina l  

m e r  of t h e  Lipan claimed area. 
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2. P r io r  P roceed ine .  

a. On February 3, 1948, a p e t i t i o n  docketed a s  No. 22 vat4 f i l e d  

before this  C o d s s i o n  on behalf of the  Apache Nation,wherein i t  was  

claimed thet  t h e  Apache Nation held abor ig ina l  title t o  an enormous area 

located i n  Arizona, New Mexico and Texag and more r ead i ly  i d e n t i f i e d  acr 

encompassing those lands within Royce Areas 688 and 689. Thereafter, an 

amended p e t i t i o n  w a s  filed on October 18,  1950, wherein i t  w a s  sought t o  

define sepa ra t e ly  t h e  s p e c i f i c  claims of the various Apache groups and t o  

iden t i fy  separately each of the  areas al legedly used and occupied exc lus ive ly  by 

each group from time Immemorial. On May 25 ,  1959, a "Second Amended Pe t i t i on"  

was f i l e d  s epa ra t i ng  from Docket 22 the  claims of the  Lipan Apache Tribe and 

the Mescalero Apache Tribe t o  those lands i n  the State of Texas. 

b- On November 21,  1961, the  defendant f i l e d  a motion t o  dianriss 

t h e  "Second Amended Pe t i t i on t '  i n  which the Lipan Apache Tribe and the 

Mescalero Apache Tribe were each claiming loss of their abor ig ina l  l d a  

in Texas. The Commission, a f t e r  a hearing, entered an order on h 8 w t  6, 

1965,  grant ing the  defendant 's  motion and d i s d s a i n g  the  p l a i n t i f f  'a  petition 

for failure to  state a cause of ac t ion  aga ins t  the  United State8 upon 

r e l i e f  could be  granted. Lipan Apache Tribe v. United S ta t e s ,  1s Ind* el- 

Corn. 532 (1965). In an accompanying opinion, the  Commission held ,  that 

(1) the  Apaches had no abor ig ina l  rights t o  the  claimed land8 becaum the 

Republic of Texas had never acknowledged the  existence of Indian aboriginal 

land r i g h t s  p r io r  t o  annexation i n  1845 and therefore  such r i g h t s  did  not 
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e x i s t  a f t e r  Texas' acbnission i n t o  t h e  Union; and (2) even if the Apaches 

possessed such abo r ig ina l  land r i g h t s ,  there could be no recovery a g a i n s t  

t he  United S t a t e s  f o r  t h e i r  subsequent extinguishment s i n c e  a t  no time d i d  

t he  defendant ever  have any p rop r i e t a ry  i n t e r e s t  i n  t h e  pub l i c  lands of  

Texas, 

On appeal ,  t h e  Court of C l a i m s  reversed t h e   omm mission's o rde r  

dismissing the p l a i n t i f f ' s  p e t i t i o n  and remanded t h e  case f o r  f u r t h e r  

proceedings. Lipan Apache Tribe v. United S t a t e s ,  180 C t  . C1. 487 (1967). 

In r eve r s ing  t h e  Commission, t h e  court held t h a t  t h e  record  on appeal  f a i l e d  

t o  show t h a t  Indian abo r ig ina l  land r i g h t s  had been ext inguished by t h e  

Republic of Texas o r  i ts predecessors  i n  sovereignty.  The c o u r t  a l s o  he ld  

t h a t ,  even though the  United S t a t e s  never  he ld  a p rop r i e t a ry  i n t e r e s t  i n  t he  

pub l i c  lands of Texas, t he  Apache p l a i n t i f f  could recover  a g a i n s t  t h e  

defendant for l o s s  of a b o r i g i n a l  l ands  under clause 4 ("claims a r i s i n g  from 

t h e  tak ing  by t h e  United S t a t e s ,  whether as a r e s u l t  of a t r e a t y  of ce s s ion  

o r  o the rv i se ,  of l ands  owned or occupied by the  claimant  without  t h e  payment 

fo r  such lands  of compensation agreed t o  by t h e  claimant") o r  clause 5 ("claim 

based upon f a i r  and honorable dea l ings  . . .") i f  t h e  proof e s t a b l i s h e d  t h a t  

by t h e i r  conduct o f f i c i a l s  and t roops  of t h e  United S t a t e s  drove t h e  Indians 

from t h e i r  Texas lands. Al te rna t ive ly  the  Court i nd i ca t ed  that the p l a i n t i f f  

might recover  under c l ause  5 i f  the proof e s t a b l i s h e d  t h a t  by its ac t ion ,  

t h e  United States entered  i n t o  a s p e c i a l  r e l a t i o n s h i p  wi th  t h e  Apache Tr ibe  

whereby the  defendant had a s p e c i a l  r e s p o n s i b i l i t y  or  duty t o  p r o t e c t  the 

Indians ' abor ig ina l  lands from t h e  encroachments of t h i r d  p a r t i e s .  
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3. The Claimed Areas. 

The principal  p l a i n t i f f  a l l e g e s  on behalf of t he  Lipan &a&w and 

Mescalero Apaches abor ig ina l  ownership t o  two sepa ra t e  but  adjoining areas of 

land wholly s i t u a t e d  w i th in  t he  S t a t e  of Texas. The overall claimed area, in 

excess of 60 mi l l i on  ac re s ,  i s  bound general ly  on t h e  west and south by the 

Rio Grande River,  f lowing sou theas t e r ly  from its junct ion with the  S t a t e s  

of New Mexico and Texas about 15 miles nor th  of the City of E l  Paso, Texas, 

to  where t h e  r i v e r  empties i n t o  t he  Gulf of Mexico. The northern boundary 

of t h e  o v e r a l l  a r e a  fol lows the comnon boundary of New Mexico and Texas 

eas t  along t h e  326 p a r a l l e l  of nor th  l a t i t u d e ;  thence nor th  along t h e  common 

boundary of New Mexico and Texas, p a r a l l e l i n g  t he  103d meridian of west 

longi tude,  approximately 125 miles t o  t he  northwest comer  of  Cochran County, 

Texas; thence generally southeas te r ly  passing i n  a descending order north 

and east of t h e  towns of Brownsfield, Big Spring, Bronte, Col-an, Brownwood, 

San Saba, Burnet, Aus t iq  Yoakum, and V ic to r i a ,  t o  Point Comfort; thence a long  

the  southern sho re l i ne  of k v a c a  Bay t o  Port   onnor nor. The e a s t e r n  boundary 

follows the  sho re l i ne  i n  a  southwesterly d i r ec t i on  from Port O'hnnor to 

north of t h e  Rio Grande River. 

The d iv id ing  l i n e  between the  abo r ig ina l  land claims of t h e  Lipan 

Apache on t h e  east and t h e  Mescaler0 Apache on t he  west extend8 south from 

that point on the nor thern  boundary of t he  o v e r a l l  a r e a  near  Otfa a a l k .  

Texas, t o  the westernmost po in t  of t he  Amistad Reservoir on t h e  Bio Grande 

River. 

4. Cul tu ra l  Unity - Socia l  and P o l i t i c a l  Organization.. 

The Lipan and Mescalero are Apachean tribes. There are f i ve  other 

t r i b e s  of Apache i d e n t i t y ,  namely t he  J i c a r i l l a ,  Chiricahua, Western Apache, 
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Kiowa Apache and Navaho. Each of t h e  seven t r i b e s  spoke t h e  Southern 

Athapascan language and shared a b a s i c  p a t t e r n  of behavior.  However, there 

were d i a l e c t i c a l  d i f f e r ences  , a s  w e l l  as conspicuous v a r i a t i o n s  among them 

i n  c e r t a i n  c u s t o m  and p rac t i ce s .  Each of  t he  seven t r i b e s  used and 

occupied a s e p a r a t e  territory and formed a s epa ra t e  and d i s t i n c t  landowning 

e n t i t y ,  

With minor d i f f e r ences ,  t h e  Lipan and Mescalero t r i b e s  were organized 

socially and p o l i t i c a l l y  a long similar l i n e s .  The primary p o l i t i c a l  u n i t  

of the Apaches was the  f a a i l y ,  or  family group, cons i s t i ng  of f a t h e r ,  

mother, unwedded sons and daughters ,  and married daughters and t h e i r  

husbands. The people of the s e p a r a t e  family groups i d e n t i f i e d  w i t h  one 

another  through t h e i r  common language and descent, s o c i a l  and p o l i t i c a l  

customs, c u l t u r a l  a t t r i b u t e s  and in te rmarr iage .  Al l iances  f o r  economic 

purposes,  p ro t ec t i on ,  and r a i d i n g  were c r ea t ed  o r  formed by i n t e r l o c k i n g  

family r e l a t i o n s h i p s ,  by j o i n t  economic a c t i v i t i e s  and c o a l i t i o n s  of family 

groups i n  proximity t o  one another .  Each family group had i t e  l e a d e r  whose 

ascendancy r e su l t ed  from some h e r o i c  e x p l o i t ,  experience o r  oxher 

a t t r i b u t e .  An o v e r a l l  l e ade r  was usua l ly  s e l e c t e d  from among t h e  e e v e r a l  

family leaders .  

The Apache people vere s ~ ~ o m a d i c ,  wi th  each tribe moving ac ros s  

l a r g e  expanses i n  quest of wild p i a n t s  and game. Hunting and ga ther ing  were 

the main sources  of sustenance. Hunting was not  s t r i c t g y  a group a c t i v i t y ,  

and requi red  family  mobil i ty  i n  the seasona l  p u r s u i t  of game. Among t h e  game 
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animds sought were the  b i son ,  an te lope ,  deer,and small  animals,  such as 

r abb i t s ,  

As ga the re r s ,  t he se  t r i b e s  ranged over l a r g e  areas t o  harvest prickly 

pears ,  mesquite,  pinon seeds, wild pea, cac tus  f r u i t s ,  mescal,and numerous 

o t h e r  wild foods tu f f s .  Where s o i l  was good and water ava i l ab l e ,  some cropa, 

notably maize,were r a i s e d .  A t  such p laces ,  group a r e a s ,  o r  rancherias, 

were temporar i ly  e s t ab l i shed  and maintained, o r  r e v i s i t e d  during t h e  

growing season,  while hunt ing  and ga ther ing  a c t i v i t i e s  were continued. 

L ingu i s t i ca l l y  and c u l t u r a l l y  t h e  Apache Tribes i n  Texas dif fered f r o m  

the surrounding Indian t r ibes ,wi th  whom they usually had a hostile 

r e l a t i onsh ip .  Their nor thern  neighbors and i n v e t e r a t e  enemies, the 

Comanches, spoke a Shoshonean d i a l e c t .  To the e a s t  were t he  Tonkg~aa, a 

t r i b e  formed out  of t h e  amalgamation of many small independent bands of 

Indians t h a t  roamed c e n t r a l  Texas i n  t h e  18th century. The Tonkawas were 

not  of t h e  Athapachan 1inquis t i .c  group although they showed some close 

s i m i l a r i t i e s  w i t h  t h e  Lipans. 

5 ,  His tory  of the Lipan Apaches. 

(a)  The Spanish Period (1541-1821). 

Specific l o c a t i o n s  of t h e  Lipan and o the r  Apache groups before the 

18th century are r a t h e r  obscure. Spanish i n t e r e e t  i n  the 80uthvest region 

of what was la ter  t o  be t h e  United S t a t e s  began e a r l y  i n  the 16 th  centuwm 

ustorical  sources  i n d i c a t e  t h a t ,  as e a r l y  as 1541, the Spmiclh explorer, 

Coronado, made con tac t  with Apache Indians on the plains of eastern 

Mexico and west Texas. However, it was not  u n t i l  the late 1600'8 that @ e r i o ~  

efforts were made to  explore  and occupy t h i s  v a s t  area* 
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Between 1699 and 1701, Spanish missions were es t ab l i shed  along 

the Rio Grande River i n  an e f for t  t o  reach t he  Indians residing north of  

t he  river. Progressive northward expansion of the Spanish missionary 

f r o n t i e r  brought about the  establ ishment ,  i n  1718, of the mission and 

presidio a t  San Antonio. 

When first knokn t o  the early Spanish inhabitants, t h e  Lipan 

Apaches lived fa r  t o  the northwest of San htonio on t he  upper reaches of  

t h e  Colorado, Brazos, and Red r i v e r s .  Gradually the Lipan Apaches were driven 

southward by t ? x f r  i n v e t e r a t e  enemies, the war l ike  Comanches. I n  1732, 

Lipane were using and occupying the San Saba and Llano river reg ion  above 

t h e  Guadalupe River and did not  customarily range southeast of San Antonio. 

By t h e  1 7 4 0 ' s  t h e  Lipans were settled 50 miles north of San Antonio with  

some elements of the t r i b e  being further nor th  cn t he  headwaters of t h e  

San Saba River. Best es t imates  a t  this t i m e  placed the Lipan war r io r  

strength at  166. Draylag this same period the  Conanches were i n  f i rm  control  

and possession of the upper Colorado, Brazos, and Red r i v e r s .  A consequence 

of the  increas ing  Comanche pressure  was the d i d n u t i o n  of Apache ra id ing 

nor th  of San Antonio end their need t o  seek pro t ec t ion  from Spanish 

a u t h o r i t i e s .  

In 1749,  a peoc,? was concluded with the tribes north of San Antonio, 

wi th  t h e  Lipans assn:-~r,.: rhe S2enish that they wished t o  come under t h e  care 

and i n s t r u c t i s n  r . i  tne ni;sionarias. In  pursuance of those objectives a 

mission and e protecting presi6j.o were e s t e b l i s h c d  on the San Saba River  

st presen t  Menard, Texas. 1x2 Lipan Apsches appeared a t  the San Saba 
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mission i n  small groups but  re fused  t o  s t a y  permanently. Apparently ware that 

the newvfounded San Saba mission had aroused t h e  enmity of t h e  -chess 

the  Lipans began t o  move south.  The Comanches began repeated a t tach 

on the p r e s i d i o ,  and i n  1758, they wiped out  the  mission. The Lipans 

r e t r ea t ed  f u r t h e r  southward under t h e  Comanche pressure  and eventua l ly  

reached the  Rio Grande River and t h e  neighboring mountains. A t  t he  beheet 

of t h e  beleagured Apaches, t h e  Spanish es t ab l i shed  two missions, one i n  1762 a t  

present  Montell  i n  Uvalde County, t he  o the r  i n  1767 on the  Nueces River a t  

Camp Wood nea r  Barksdale. Both missions were sho r t l i ved ,  succumbing t o  the 

repeated attacks of t he  Comanches and t h e i r  a l l i e s .  

Followingthe abandonment of t he  Spanish missions on the  upper Nueces, 

the Lipan Apaches were vaguely descr ibed as l i v i n g  on t h e  Fr io ,  Nuecee, 

and Rio Grande r i v e r s .  Between 1772 and t h e  beginning or the Mexican r evo lu t ion  

i n  1821, o f f i c i a l  r e p o r t s  c i t e  Lipan presence south of t he  Rio Grande In 

Coahuila, Nueva Viscaya, Sonora, Chfhuahua, Nuevo Leon, and a t  euch p laces  

i n  Texas as La Bahia (Goliad) , t h e  RA.0 Fr io ,  Laredo, and a t  Sari Antonio de  

Bexar. Lipan populat ion estimates f o r  t h e  same period range betveen 700 and 

1500 persons. In 1807 tt. P i k e  referred t o  the L i p a n s  i n  terms of t h r e e  bands 

numbering 300, 350, and 100 respec t ive ly .  I n  1820 the  Lipana had su f f e r ed  a 

ser ious  de fea t  a t  the  hands of t h e  Spanish on the Guadalupe River and a 

f u r t h e r  de fea t  on t he  Colorado River by t h e  Tawacanos that greatly diminished 

t h e i r  numbers. A t  t h e  c l o s e  of the Spanish era i n  1821, Lipan Apmhes were 

general ly  i d e n t i f i e d  with an area i n  Texas t h a t  l a y  southwester ly  from S8n 

Antonio through Fr io ,  La Salle and Webb count tea ,  thence northward along t h e  

Rfo Grande through 3 i d t  and Maverick count ies ,  thence nor th  through Kimey 

and Edverds count ies ,  and than eastward t o  San Antonio. 
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(b) Mexican Period (1821-1836) 

There was l i t t l e  i f  any change i n  Lipan a c t i v i t i e s ,  l oca t ions ,  

o r  population es t imates  during the  Mexican period. The Comanches 

continued t o  harass t h e  Lipans on t h e i r  r a i d s  southward i n t o  Mexico. 

References t o  Lipana dur ing  t h i a  per iod show them t o  be i n  C o a h ~ l a ,  

Mexico, a t  Santa Rose, Augua Verde, and across t h e  Rio Grande a t  Laredo, 

and as f a r  nor th  a s  the  r i v e m s a n  Saba, Guadalupe, San Marcoa, and raiding 

above the  La Bahia road near Stephen F.   us tin's new found colony. I n  1819 

the  t o t a l  L i p x i  population was est imated a t  700. Because of  t h e  u n s e t t l e d  

condi t ions  during t h e  Mexican regime, t h e  Lipans, as w e l l  as some of t h e  

o t h e r  t r i b e s  were l e f t  r e l a t i v e l y  undis turbed.  However, i n  1827 t h e  

Comanches routed a band of Lipans and Tonkawas on t h e  San Marcos n i n e  miles 

above Gonzales, 

(c )  Republic of Texas (1836-1845). 

The Republic of Texas period began on March 17, 1836, with  

the ad i n t e r im  government of Pres ident  David Ga Burnet, and o f f i c i a l l y  

ended when Texas obtained s ta tehood pursuant t o  t h e  J o i n t  Resolut ion of  

Congress of December 29, 1845 (9 S t a t .  108).  In t h e  e a r l y  days, the 

Republic was being invaded by t h e  numerically supe r io r  fo rces  of Mexico. 

Pres ident  Burnet appointed M. Be Menard t o  confer  wi th  t h e  Indiana gene ra l l y ,  

with i na t ruc t ions  t h a t  he should s ecu re  t h e  n e u t r a l i t y  of t h e  Ind ian  t r i b e s  

pending the  outcome of t he  s t r u g g l e  f o r  p ex as' independence from Mexico. 



36 Ind. C1. Comm. 7 33 

Sam Houston wa8 e l ec t ed  t h e  f i r s t  President  of the Republic of Texas 

i n  1836. H i s  announced Indian pol icy s t r e s sed  peace and amity, and 

the  maintenance of j u s t i c e  and good f a i t h  with t h e  Indians. As a consequence 

there  was a f e e l i n g  of mutual t r u s t  between Houston and t h e  Indians, especially 

t he  Lipan Apaches. Houston's peace pol icy was a l s o  based on p r a c t i c a l  

considerat ions,  s ince  he was wel l  informed of the  f igh t ing  s t r eng th  and 

mil i t a ry  t a c t i c s  of t h e  various t r i b e s .  While there  were d i f f i c u l t  times 

with many of t h e  Indian t r i b e s  i n  Texas throughout t h i s  period, t h e  Lipans 

f o r  one seemed t o  have enjoyed an o f f i c i a l l y  favored s t a t u s ,  f o r  t h e  

Republic and t h e  Lipans made common cause aga ins t  t h e i r  mutual enemies, 

the  Comanches and Mexico. As President  Houston observed, "The Lipana have 

always proved themselves valuable a s  f r i ends  and a l l i e s  i n  the numerow 

expeditions which have been s e n t  from t h e  f r o n t i e r s  i n t o  the  t e r r i t o r i e s  

of t he  h o s t i l e  Indians, and they may, i n  the  fu tu re ,  be very success fu l ly  

exployed i n  t h e  prosecution of t h e  war aga ins t  Mexico. " (Def . EX. 80. p.  73.  ) 

On October 8, 1844, the  Republic of Texas concluded a t r e a t y  "of Peace, 

Friendship and Commerce" with eleven Indian t r i b e s ,  among hem t h e  Lipan and 

Comanche. (Texas Indian Papers,  1844-1845, No. 76. ) The t r a t y  was f o m a l l y  

r a t i f i e d  by t h e  Republic on January 24. 1845. A r t i c l e  11 of t h e  t r e a t y  set 

f o r t h  t h e  declared pol icy of t h e  Republic of Texas not  t o  permit ''any bad 

men t o  ccoes t h e  l i n e  i n t o  t h e  hunting grounds of t h e  Indium . ." It 

is specula t ive  t h a t  any such l i n e  was ever defined a s  a r e s u l t  of the t r e a t y .  

Throughout the  decade of t he  Republic of Texas, t he  Lipan are mentioned 

at  variow places i n  Texas but  of t en  with o the r  Indians. For the nost P a r t  
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t h e  Lipans were p r inc ipa l ly  a c t i v e  on the p r a i r i e s  weat and a o u t h e 8 t  

of t he  outer  f r inges  of t h e  advancing white  set t lement .  Other Indians 

operat ing i n  the  general  area were the  Comanches, t h e  Mescaleros f u r t h e r  

t o  the southwest, the  Tonkawas t o  t h e  e a s t  and t o  a lesser extent the 

Karankawas t o  the  southeast .  A t  t h i s  juncture t h e  ou te r  f r i n g e  of white  

set t lements  followed a l i n e  tha t  began roughly i n  Milam County, moved 

t o  the  southwest a s  i t  paseed west of Austin and San Antonio before  tu rn ing  

i n  a more souther ly  d i r e c t i o n  and reaching a s  f a r  south as La S a l l e  Cowty. 

From 1828 t o  1835 the Lipan had only been reported on the Nuecee 

River near San Antonio. In t h e  e a r l y  1840's t h e  Lipans had v i s i t e d  

Washington, Texas, on t h e  Brazos River,  with t h e  Tonkawas; they had cawed  

a t  Goliad; they were reported on the  F r io  River with the Comanches; they 

were s a i d  t o  be on the  Cibolo River, a s  were the  Tonkawaa; they were 

reported t o  be 50 miles south of San Antonio and l a t e r  t o  have t rave led  

from San Antonio t o  t h e  San Gabriel  River above Austin. 

6. History of the  Mescalero Apaches. 

(a) The Spanish Period (1541-1821). 

During t h e  Spanish period,  t h e  Mescalero Apaches (''Mescal people") 

l ived i n  the mountain ranges near  t h e  Pecos River, but  u t i l i z e d  i n  Indian 

fashion a s i z a b l e  a rea  of land between t he  Rio Grande and Pecos Rivers. 

Mescalero hunting north and northwest of t h e  Pecos River was ltmited and 

indeed c u r t a i l e d  i n  many ins tances  by t h e  southern mvement and a t r ena ioa  

of the  h o s t i l e  Comanches. Except f o r  r a id ing  activtties i n t o  the Texas 
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panhandle and the Big Bend country, and across the Rio Grande River in to  

Mexico, the Mescalero pursued t h e i r  normal subsis tence pa t t e rn  on lands 

situated f o r  t h e  most p a r t  nor th  of t h e  32d p a r a l l e l  In  present  day 

New Mexico. The mountains i n  e a s t e r n  New Mexico had been t h e i r  p r i n c i p a l  

residence. However, Mescalero bands had occupied the Guadalupe Mountains 

below t h e  32d p a r a l l e l  and a t  times resided as far south aa the Davis 

Mountains . 
The f i r s t  recorded Mescalero Apache r a i d  on a Spanish mission wi th in  

the  claimed a rea  occurred i n  1675. In 1682 t h e  Mescaleros made their 

presence known a t  El Paso when they r a i d e d  and ca r r i ed  of f  some 200 horses, 

Spanish s o l d i e r s  w e r e  s e n t  in pursu i t  and manage t o  i n f l i c t  so* losses 

on the  r e t r e a t i n g  Indians. In 1694 t h e  Mescalero again raided E l  Peso, 

Between 1692 and 1720 the re  were a number of marked population 6hif ts 

among t h e  s e v e r a l  Indian t r i b e s  i n  nor theas tern  New Mexico and i n  west 

Texas. The southern Comanches had appeared on t h e  broad p l a i n s  east of 

New Mexico. Moving southwesterly , these  Comanches, like a wedge, f orcod 

t h e  Lipan Apaches f u r t h e r  south and southeast  i n t o  Texae while a t  the 8- 

time keeping t h e  Mescaleros w e s t  of them along t h e  Pecos. the  Year8 

t h a t  followed, t he  Comanches continued t o  r a i d  south and southweatward in 

a broad a r e a  through w e s t  Texas t o  the Big Bend area and across  the R ~ o  

Grande River i n t o  Mexico. 

From t h e  1750's t o  well i n t o  t h e  1770's t h e  Mescaleroe continued to 

raid along both s i d e s  of t h e  Ria Grande from E l  Paso t o  the Conch0 and 
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south i n t o  the  Mexican Provinces of Chihuahua and Coahuila. of t h e  

Meacaleros' preeence and a c t i v i t y  i n  the  Mexican provinces can be a t t r i b u t e d  

t o  Comanche pressure faom the  north. During t h i s  period the  p r inc ipa l  

residence of the Mescalero o r  " ~ a t a g e s "  remained the  mountains of south- 

eastern New Mexico and west Texas. 

Around 1780 t h e  Spanish au thor i t i e s  i n  Mexico began t o  apply mi l i t a ry  

pressure i n  an effor t  t o  r i d  themselves of the Apache presence. Spanish 

troops from Sonora, Coahuila, and New Mexico combined t h e i r  e f f o r t s  t o  force 

the various Apache groups northward and eastward away from t h e  Spanish 

settlements. The r e s u l t  was a concentration of Apaches i n  the  mountains 

and ranges of Southern New Mexico and southwestern Texas. Coupled with 

the increasing Comanches' preseure from t h e  e a s t ,  the Mescaleros weee 

gradually being confined t o  a smaller area.  

I n  the last decade of the Spanish regitae, there  are many references t o  

the Mescaleros and other Apaches ra id ing south of the Rio Gtande i n  Nueva 

Viacaya and Coahuila even though t h e i r  numbers had been diminished 

a s  a r e s u l t  of Comanche warfare and in termit tent  clashes with Spanish 

m i l i t a r y  forces. They continued t o  dwell i n  the mountain ranges near and 

on both a ides  of the Pecos River while extending t h e i r  hunting a c t i v i t i e s  

on the plains northward as f a r  as the  "Comancheria" or Comanche t e r r i t o r y .  

(b) -The Mexican Period (1821-1836). 

After the Mexican Revolution i n  1821 the xneticulow Spanish 

records ceased. What contemporary documentation there  is, however, f o r  the 

fnost p a r t  maps, shmgs Mescaleros and t h e i r  associated bands, ranging from the 
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S i e r r a  Blantas  i n  New Mexico southward i n t o  a t r i a n g u l a r  area formed by 

t he  junc t ions  of t h e  Pecos River and t h e  Rio Grande i n  Texas. 

(c) The Republic of  Texas (1836-18451. 

There are no r e p o r t s  of record during t h i s  per iod of t h e  

Republic of Texas documenting Mescalero Apache presence i n  Texas. However, 

r epo r t s  immediately following- t h e  e n t r y  of Texas i n t o  the Union genera l ly  

place t h e  Mescaleros i n  areas where they were pic tured  during the last 

decades of tho  Spanish per iod and through the  Mexican p e r i o d .  

7. Neigh?mrinp, Tribes i n  t h e  Claimed Area.  

(a) Comanche. 

* The e a r l i e s t  h i s t o r i c a l  accounts cite t h e  prime territory 

of t he  Comanche Indians  as s i t u a t e d  for t h e  most part n o r t h  and no r theas t  

of both the Lipan and Mescaler0 Apaches, in and around t h e  headwaters of t h e  

Brazos and Colorado Rivers .  The Comanche were one of the  southern tribes 

of t h e  Shoehonean.stock and a wholly p l a i n s  oriented t r i b e .  They were 

exce l l en t  horsemen and constantly on the move pursuing the buffalo and 

o the r  game. Their range was enormous and t h i s  a b i l i t y  t o  cover great 

d i s t ances  undoubtedly cont r ibu ted  to exaggerated es t imates  of t h e i r  s i z e  

as a t r i b e .  

I n  the e a r l y  18th century t h e  Comanches brought pressure  t o  bear 

0x1 the Apache tribes t~ the  south ,  3 a r t i c u l a r l y  t he  Lipans and Mescaleros. 

me Comanche destruction of t h e  Sari Saba mission i n  1758 was an important 

factor i n  i n i t i a t i n g  ~ i p m  movement f u r t h e r  sou th  i n t o  t he  Nueces River reg ion .  



36 Ind. C1. Comm. 7 

Repeated Comanche fo r ays  i n t o  t h e  southwest c a r r i e d  t h e s e  Indians across the 

Rio Grande River i n t o  t he  Mexican provinces of Chihuahua and Coahuila. 

For almost two c e n t u r i e s  t he  Comanche continued t o  r a i d  t h e  Spanish 

and Mexican s e t t l emen t s  around and below the  Rio Grande. The convent iona l  

r ou t e s  taken by the  Comanche Ind lans  on t h e s e  r a i d s  c u t  a wide s v a t h  through 

southwest Texas and became known as t he  "Great Comanche War  rail". Described 

by J. E. Haley t he  t r a i l  descended from the  nor th  i n  two d i r e c t i o n s ,  j o in ing  

toge ther  near t he  i n t e r s e c t i o n  of the  100th Meridian and t h e  S a l t  Fork of t h e  

Brazos River ,  then running southwest ,  west of Big Spring,  Texas, where i t  

s p l i t .  The western fo rk  continued southwest through Horsehead Crossing t o  

a po in t  where i t  par ted  on e i t h e r  s i d e  of t h e  Chisos Mountains. The e a s t e r n  

f o r k ,  running south-southeast ,  passed j u s t  w e s t  of F o r t  Concho be fo re  

cont inu ing  i n  a more sou the r ly  d i r e c t i o n ,  passing Los Moras Spring (Fort  

Clark)  and i n t e r c e p t i n g  t h e  Rio Grande near  Fo r t  Duncan a t  Eagle Pass.  The 

Comanche war t r a i l  e f f e c t e d  a wedge between t h e  Mescalero and Lipan Apaches 

w i th in  t h e  o v e r a l l  claimed a rea .  The record he re in  does no t  s u s t a i n  e i t h e r  

Lipan o r  Mescalero a b o r i g i n a l  t i t l e  c la ims  t o  t h a t  a r e a  encompaseed by t h e  

Comanche war t r a i l .  I n  r e a l i t y  t h e  Comanche war t rai l  became.a v e r t i a b l e  

no-man's l and ,  having been u t i l i z e d  over t he  yea r s  by many t r i b e s  i nc lud ing  

f r i e n d  and foe .  From the  Comanche war t r a i l  Ind ian  r a i d i n g  a c t i v i t i e s  extended 

throughout the  Pecos end Upper Nueces River region. The t r a i l  remained i n  use 

u n t i l  t h e  middle of the 19th  century.  Comanche a c t i v i t y  i n  southwest Texas 

throughout t he  Spanish and Mexican periods of sovere ign ty  g r e a t l y  in f luenced  

t h e  ex t en t  of t he  use of the  claimed a r e a  by both t h e  Lipan and Mescalero 

Apaches. 
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(b ) Tonkawas , 

The Tonkawas, eastern neighbors of t he  Lipan Apaches, were a 

non-Athapaskan group bea r ing  c l o s e  s i m i l a r i t i e s  t o  t he  Lipans. The tribe 

was i n  r e a l i t y  an amalgamation of smaller independent bands. During most 

of t h e  Spanish per iod,  t h e i r  p r i n c i p a l  h a b i t a t  l a y  i n  c e n t r a l  Texas between 

t h e  middle and upper T r i n i t y  r i v e r s  and t h e  San Gabrie l  and Colorado Rivers 

a s  far down as t h e  "Camino Realf', t h e  San Antonio road t o  Nacogdoches. 

However, i n  1690 t h e  Spanish had contacted Tonkawas f u r t h e r  sou th  i n  p r e sen t  

Lavaca and V i c t o r i a  coun t i e s .  

The f i r s t  r e a l  i n t i m a t e  con t ac t  between t h e  Tonkawas and the Spanish 

came about through the  es tabl ishment  of t he  Sen Xavier mission i n  t h e  1740'8 ,  

a t  t h i s  t ime t h e  Tonkawas were a l l i e d  with  t h e  Comanches and anathema t o  t h e  

Apaches. It was a l s o  a per iod when epidemics and Apache war fa re  took Its 

t o l l  on t h e  Tonkawa populat ion.  The San Xavier missions were abandoned i n  

1756 and moved t o  t h e  Lipan mission on t h e  San Saba River.  Two yea r s  later 

the  Tonkawas p a r t i c i p a t e d  with  t he  Comanches i n  the des t ruc t i on  of t h e  San 

Saba Mission. In  t h e  yea r s  t h a t  followed t h e  Tonkawas l o s t  favor  with  t h e  

Spanish, bu t  became more f r i e n d l y  with  t h e  Lipan Apaches. Spanish e f f o r t s  

t o  r econc i l e  differences with t h e  Tonkawas and t h e i r  a l l i e s  in t h e  1770'8 

f a i l e d  wi th  t h e  murder of t h e  Tonkawa Chief a t  t he  La Bahia d s s i o n  a t  

Goliad, 

Tonkawa populat ion e s t ima te s  dur ing  t h e  l a s t  decade of t he  Spanish 

Period range from 150 t o  300 war r io r s  and up t o  250 f a m i l i e s *  During t h i s  

Period t he  Tonkawas ranged a long  t h e  middle and lower reaches of t h e  

Guadalupe, Colorado, and Brazos r i v e r s  
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During the Mexican period of sovereignty t h e  settlement of American 

co lon i s t s  near the eas t e rn  boundary of t h e  claimed a rea  d is rupted  t h e  

Tonkawa way of l i f e  a s  we l l  ao t h a t  of o ther  t r i b e s  i n  the  genera l  area. 

For the next three  decades the  Tonkawas, Lipans, and o the r  t r i b e s  found 

themselves more r e s t r i c t e d  i n  ranging w e r  t h e i r  t r a d i t i o n a l  hunting 

lands. By the  l a t e  1820's the  Tonkawas, who were now a l l i e d  wi th  a p a r t  

of the Lipans, had moved i n t o  the  more s e t t l e d  a reas  south of the San 

Antonio Road. The presence of these  Indians proved t o  be continuous source 

of aggravation between them and the  white  s e t t l e r s .  

When the Republic of Texas came i n t o  being, e f f o r t s  were undertaken 

t o  dea l  with the Tonkawas. A peace t r e a t y  was concluded i n  1838 with 

the  Tonkawas and an agent was assigned t o  the  t r i b e ,  whose prime 

re spons ib i l i t y  i n  the  ensuing years  was t o  keep the Tonkawas away from 

the expanding white  se t t lements .  By 1850 the  Tonkawa populat ion was 

estimated t o  be 650. As a r e s u l t  of f u r t h e r  inc idents  between the 

Indians and white s e t t l e r s ,  Governor Pease of Texas, 1855, caused t h e  

Tonkawas, Caddo and o ther  smaller  t r i b e s  t o  be removed t o  the new Brazos 

River reserva t ion  i n  present  Young County. This proved t o  be only a 

temporary arrangement and i n  1859, Agent Neighbors began removing the  

Texas t r i b e s  across the  Red River i n t o  Indian Terr i tory .  The Tonkawas 

were s e t t l e d  on the  Wichita Reservation near  Fort  Cobb on the nor th  

s i d e  of the Washita River. 

In 1862, d i s a s t e r  s t r u c k  the  Tonkawas. A combined f o r c e  of Shawnees, 

Delawares, Kickapoos, Caddos, Comanches and Kiowas at tached t h e  Tonkawas 



encampment and massacred almost h a l f  t he  t r i b e .  The r eminde r  o f t h e  tribe 

d r i f t e d  southward seeking protec t ion  near the  mi l i t a ry  establishment a t  

Fort Belknap, but soon moved t o  Fort  G r i f f i n  on t h e  Clear Fork of the  

Brazos River. In 1884 a l l  t h e  Tonkawas, about 92 i n  number, including a 

few Lipan were removed t o  Oklahoma and assigned t o  the  Oakland Agency 

near Ponca, Oklahoma. In  1908 they numbered 48, among them a few 

impoverished Lipans. In 1927, a handful of Tonkawas were reported l i v i n g  i n  

Mexico near  Sabinas i n  northern Coahuila. 

There is no evidence of record ind ica t ing  t h a t  t he  Tonkawae were the 

successors i n  i n t e r e s t  t o  the  abor ig ina l  Lipan Apache Tribe. 

(c ) Karankawas . 
The name "Karankawae" was o r i g i n a l l y  given t o  a emall tribe 

near Natogorda, Texas, on t h e  Gulf of Mexico. However, i t  eoon was  applied 

t o  o the r  r e l a t e d  bands. La S a l l e  made the  f i r s t  pos i t i ve  contact  with t h e  

Karankawas when he b u i l t  F t ,  St .  Louis a t  Matogords Bay. fn 1687 t h e  

Karankawas massacred t h e  r e s iden t s  of F t .  St. Louis. In the early 1700'49 

the  Karankawas were l i v i n g  on St .  Louie o r  S t .  Bernards ' Bay* m e r e a f t e r ,  

the  Karankawae were reported f u r t h e r  s o u t h  along the  coast  toward Corpus 

a r i a t i .  In 1793, Karankawas were reported at t he  Refugio miasion t h a t  had 

been ee tabl i shed  two years e a r l i e r  on t h e  Miasion River which e w t i e e  i n t o  

Armsas Bay. In 1796 t h e  Karankawas were reported near or contigww t o  

Lipaas i n  t h e  l w e r  Rio Grande Area. 

The Karankawas are usually i d e n t i f i e d  with t h e  off  shore island along 

the lower gulf  coast .  In t h e  1820 's  , Karankawas -re reported in the Sari 
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Mescaleros. Following Austin'* s e t t l emen t  i n  1823 on t h e  Brato's River, 

there were f requent  c l a shes  between t h e  Karankawas and t h e  wh i t e  eettlers, 

t h e  end r e s u l t  being t h a t  t he  t r i b e  l o s t  h a l f  its membership w i th  t h e  

remainder f l e e i n g  t o  t h e  La Bahia p r e s i d i o  a t  Goliad on the San Antonio River. 

Thereaf te r ,  through disease and o the r  ca l ami t i e s ,  t h e  Karankewas vere greatly 

reduced I n  number. I n  1840, t h e r e  were 100 Karankawas l i v i n g  at  Lavaca Bay. 

Another 10 or 1 2  f ami l i e s  were r epo r t ed  on Aransas Bay and t h e  Nueces 

River between 1839 and 1851. I n  1843 one band of Karankawas s e t t l e d  o f f sho re  

on Padre I s land ,  t h e  remainder emigranted t o  Mexico below t h e  mouth of the 

Rlo Grande River a t  Tamaulipas. 

There is no ev iden t i a ry  support  t o  p l a i n t i f f ' s  claims of Llpan 

abor ig ina l  ownership of t he  Corpus C h r i s t i  a r e a  of t h e  sou theas t e rn  p o r t i o n  

of t he  claimed area o r  t h a t  they supplanted t h e  Karankawa a f t e r  1843. 

(d) The Tr ibes  of t h e  Rio Grande - E l  Paso Region. 

The Tigua and Piro Indians were t h e  o r i g i n a l  people  who 

inhabi ted  t h e  pueblos In the  upper Rio Grande v a l l e y  dur ing  the early 1 7 t h  

century. The Tiguas l i v e d  i n  s e v e r a l  v i l l a g e s  no r th  and south  of p r e sen t  

day Albuquerque, and t h e  P i ro s  were l oca t ed  south  of the Tigua8 a8 f a r  88 

San Marcial ,  New Mexico. P i r o  and Tigua pueblos were v i s i t e d  by Coronado 

i n  1540 and l a t e r  by o t h e r  Spanish t r a v e l e r s  and o f f i c i a l s  who have descr ibed  

t h e i r  h a b i t a t  and cu l tu re .  

In  1598, Spain a s s e r t e d  i ts  sovere ign ty  over  t h e  province of New 

Mexico and a l l  its inhab i t an t s .  In the 17th and 18 th  cen tu r i e s ,  the  

Spanish colonized t h e  Rio Crande - El  Paso reg ion  and eatabl%shed m y  
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missions among t h e  Indians.  In 1629 t h e  f i r s t  mission among the P i r o  

Indians was e s t ab l i shed  a t  Senecu, which was located west of  the Rio 

Grande River  about 1 3  miles  below Socorro, New Mexico. However, the Senecu 

pueblo was destroyed by Apache Indians i n  1675 and never rees tab l i shed .  

A t  t h i s  t i m e  t h e r e  were approximately 2800 Spanish i nhab i t an t s  and 16,000 

Chr i s t ian ized  Indians l i v i n g  i n  t he  region from Santa Fe t o  the  region 

of t h e  Rio Abajo. In 1680, t h e  pueblos, including many of t h e  T i g w  

v i l l a g e s ,  revol ted  a g a i n s t  Spanish a u t h o r i t y  and forced a r e t r e a t  of the 

general  populus from Santa Fe t o  El  Paso. The Spanish settlers were 

joined i n  t h e i r  exodus by t h e  P i ro  Indians from Socorro, S e v i l l e t a  and 

Alamillo. I n  the  fol lowing year ,  when t h e  Spanish attempted a reconqueet 

of t he  province of New Mexico, they found a l l  of t he  Tigua v i l l a g e s  

abandoned except  I s l e t a  where 500 Indians were taken. The cap t ives  were 

then brought t o  t he  Paso d e l  Norte (El Paso) a rea .  The Ti8ua Indians 

were l a t e r  r e s e t t l e d  a t  s e v e r a l  l oca t ions  including Ysleta  d e l  Sur i n  

Texas and Senecu d e l  Sur i n  Chihauhua, Mexico. The P i ro  1 ~ d h n . e  from 

Senecu and Socorro were r e s e t t l e d  a t  Socorro d e l  Sur,  loca ted  south  of El Pa80 

on both s i d e s  of t he  Rio Grande, and a t  Senecu d e l  Sur. 

The pueblo a t  Ys le ta  had been e s t ab l i shed  i n  1680 as a refuge for 

Spaniards and f r i e n d l y  Indians.  In 1751, Spain granted the  land of t h e  

Ysleta Pueblo t o  i t s  inhab i t an t s  as communal property.  In 1825 the 

Mexican S t a t e  of Chihuahua confirmed t h i a  gran t .  La te r ,  i n  1854, the state 

of Texas confirmed t h e  Ysleta grant and, at  t he  same time, granted t h e  

inhabi tan ts  of t he  town a d d i t i o n a l  land t o  compensate for t h e  lot38 of k i d  
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r e s u l t i n g  from a change i n  the course of t h e  Rio Grande River. In 1968, 

t h e  United Sta te s  recognized the Tigua Indiana a s  a t r i b e  and t r ans fe r r ed  

f ede ra l  r e s p o n s i b i l i t y  f o r  t h e  Tigua Indians t o  t h e  S t a t e  of Texas. 

The Mansos and Suma Indian Tribes were among a number of fnd fm groups 

t h a t  had occupied the Rio Grande va l l ey  region before  the  a r r i v a l  of t h e  

Spaniurda. The Mansos were semi-sedentary, t h e i r  c u l t u r e  similar t o  t h a t  

of the puebloans, although t h e i r  houses were b u i l t  of weed and wood. The 

t r a d i t i o n a l  lands of the Kansas l a y  nor th  of E l  Paso on both s i d e s  of t h e  

Rio Grande, but they were alsofbund i n  t h e  E l  Paso region where a Spanish 

mleslonary had es tab l i shed  a se t t lement  f o r  them i n  1659. During t h e  

subsequent years ,  persons of Mansas descent became intermixed wi th  t h e  Tigua 

and P i ro  Indians. For the moat p a r t  t h e  Maneos disappeared from the  

h i s t o r i c a l  scene by 1750 having been ass imi la ted  i n t o  the  g r e a t e r  Mexican 

population. 

The Suma Indians were seminomadic and o r i g i n a l l y  located south of 

E l  Paso along the eas t e rn  fringe of t h e  Rio Grande and westward as f a r  as 

Caea Grande i n  Chihuahua, Mexico. Other t r i b e s ,  such as t h e  Julimee, 

Cholmes and the  aforementioned Mansos a l s o  inhabited p a r t s  of t h i s  general  

area as did  some Apache Indian groups, such as t h e  Janos and Jocomea, 

who are believed t o  have had a l i n g u i s t i c  and ethnic a f f i n i t y  wi th  t h e  Manses 

and Suma Indians. The Sum Indians were a l s o  involved i n  the  upheaval against 

the Spanish i n  1684, but  were defeated and f i n a l l y  upon t h e i r  de fea t ,  were 

rat t led in seve ra l  loca t ions  around E l  P a s o ,  In 1744, the t r i b e  comprised 

50 f a d l i e s ;  In 1765 only 2 1  farniJiea remained, the decrease i n  population 



being a t t r i b u t e d  t o  smallpox. By 1897, there was only one k n m  S u m  

Indian l i v i n g  a t  Senecu, Mexico, t h e  t r i b e  having become ext inc t .  

(e) Coahuil t ecans . 
This is a c o l l e c t i v e  name given by the  Spanish miesionaries 

i n  the  e a r l y  p a r t  of t h e  17th  century t o  eome seventy odd t r i b e s  and subtribes 

that  l i ved  along the  lower San Antonio, Nueces, and Rio Grande Rivera. By 

t h e  l a t t e r  p a r t  of t h e  18th century the  ravages of disease, Lipan pressure, 

and t h e i r  dependency upon mission l i f e  had p r a c t i c a l l y  dee troyed t h e i r  

t r i b a l  exis tence.  Many of the  Coahuiltecans r e t r ea t ed  i n t o  Mexico. Their 

v i r t u a l  disappearance accounts f o r  t he  l i t t l e  known contact  between them 

and the incoming white s e t t l e r s .  

8. Land Po l i c i e s .  

(a) The Land P o l i c i e s  of Spain. 

The co lon ia l  land and Indian po l i c i e s  of Spain were derived 

from the  laws and decrees of t he  Crown. These laws of Spain were made 

applicable i n  t h e  New World and were incorporated i n  a co l l ec t ion  of 1-8 

and regula t ions  known as the Recopilaeion de Leyes de 10s Reyaoe de la8 

Indias . 

The r i g h t s  of conquest r e s u l t i n g  from a just war, establ iehed 

in the  theo r i e s  of t h e  theologians t h e  r i g h t s  of ownership c o r r e e ~ m d i n g  

t o  the  f i r s t  occupancy of %scant lands; and the  r i g h t s  acquired the m n g  

of Spain i n  accordance with the  Papal Bull ,  I n t e r  Caetera, or Noverh t  

b i v e r a i ,  were t h e  l e g a l  and religiow foundations of t he  Spanish Crown'# 
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ownership of "the lands, f i e l d s ,  mountains, pastures,  r i v e r s ,  and water" 

of the  West Indiea. 

By an "Act  of Poseeesion," celebrated on April 30, 1598, a t  the  pa68 

of the Rio Grande near modern E l  Paso, the  governor took posseseion of the 

lands i n  New Mexico and Texas i n  the  name of the Crown. 

The Recopilacion de Leyes de l a s  Indias and the  royal  ordinances and 

cedulas issued the rea f te r  were the embodiment of the Spanish law prevai l ing  

i n  America unt 11 Spain's sovereignty ended. Under these laws, land concessions, 

which emanated d i rec t ly  from the  &awn, were granted i n  the  King'a name by 

specia l ly  delegated o f f i ce r s .  

Spanish law a l s o  made provision f o r  Indian ownership of land through 

s p e c i f i c  grants  t o  Indian towns, Indian caciques or chiefs ,  and t o  8Ome 

Indian subjects  or c i t i zens .  Thoee lands not spec i f i ca l ly  granted were 

declared vacant lands, terrenos baldios,  belonging t o  the Crown and were 

granted t o  anyone,provided tha t  such grants were not p re jud ic ia l  to the 

Indians. In the absence of any s p e c i f i c  grant of land t o  t h i r d  pa r t i e s ,  o r  

other de f in i t ive  a c t ,  the Spanish land policy applicable t o  t e r r i t o r i e s  on 

t h e  North American continent did not abrogate preexist ing abor ig inal  r i g h t s  

of Indians. 

(b) Land Pol ic ies  During the Mexican Period. 

The Government of Mexico assumed ownership of all lands 

formerly held by the Spanish Crown. Grants of land made by Spain were 

recoghized by Mexico. No change i n  p r iva te  property r i g h t s  o r  the aboriginal  

r igh t s  of Indians occurred a s  a result of the & w e  i n  sovereignty f rom 
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been ieeued, and an 1825 census of t h e  colony revealed a total of 1800 

peraons, including some 443 s laves .  In 1825 Austin received a further grant 

from Mexico authorizing the se t t lement  of an add i t iona l  500 faml l iea  between 

t he  Brazoe and Colorado Rivers north of the  o r i g i n a l  grant .  The ateady 

growth of Austin's colonies  a r e  dramatical ly shown by the increase  in 

population from 2,021 i n  March 1828, t o  4,228 i n  June 183Aand t o  5,660 i n  

June of 1832. By the c lose  of 1833, Austin had issued land t i t les  t o  a 

t o t a l  of 1,065 famil ies .  

Many other  empresario grants  were issued pursuant t o  t h e  1825 

colonizat ion law. Some were successful, o thers  t o t a l l y  f a i l e d .  Many o f  

these grants  lay wel l  wi th in  the e a s t e r n  boundaries of the Lipan claimed area. 

encompassing San Antonio, and reaching south along the Nuecee River. In 

1831 there  were 161 f ami l i e s  s e t t l e d  south of Austin, Texas, near Gonzales, 

A t  t h i s  time the population of  ust tin's colony and the combined clpresario 

grants was 9,000 persons. In 1833 the  o v e r a l l  population of are- within 

and without t h e  Lipan claimed a rea  was 20,500 broken doun as follows: 

(1) Municipality of Austin, inc luding  t h e  t w n s  of 

Baetrop, Matagorda, H a r r i a b u ~ , a n d  t h e  se t t lements  

upon t h e  Colorado, and San Jac in to  Rivers,  and the 

new town of Tenoxt i t las ,  12,600. 

(2) Municipality of Bexar, including t h e  missions of 

San Jose,  Sen Juan, Conception, and ranches on t h e  

Bexar River, 4,000, 

(3)  Municipality of Goliad, inc luding  the  t o m o f  San 

P a t r l c l o  and Guadalupe Vic tor ia ,  2,300. 
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(4) Municipality of Gonzales, 1,600. 

Spanish and Mexican land grants  a r e  the  basas of t i t l e  t o  26,280,000 

acres  of Texas land, amounting t o  approximately one-seventh of the state's 

land area,  including t h e  e n t i r e  ex ten t  of t he  Lower Rio Grande U l e y  and 

the City of San Antonio as w e l l  as many other  urban connnunities. Stnce t h e  

Spanish royal  grants  a r e  estimated a t  10 mi l l ion  acres ,  t he  remaining 

16,280,000 ac res  of g ran t s  were Mexican land grants .  

(c) Land P o l i c i e s  During t h e  Period of the  Republic of Texas. 

Spanish and Mexican laws governing grants ,  colonizat ion of 

land, minerals,  mines, water and o ther  matters  per ta in ing  t o  property were 

retained by the  Republic of Texas. 

The Government of t he  Republic of Texas, by an Act of January 4, 

1841, opened a l l  the  land i n  i ts  t e r r i t o r y  t o  grants  t o  indiv iduals  

and empresarios. Despite the  unce r t a in t i e s  of the  times, and the  constant 

t h rea t  of f u r t h e r  h o s t i l i t i e s  with Mexico, the  population of Texas grew 

s t ead i ly ,  a ided by a s i z a b l e  migrat ion from abroad. Over 5,000 (b- 

i d g r a n t s  s e t t l e d  near  t h e  v i l l a g e s  of New Braunfels and Fredericlrsburg. 

Other s e t t l e r s  came from Holland and France, with some 2,134 being r e s e t t l e d  

on a grant  between the  Nueces and Rio Grande r ive r s .  

During the  period of the  Republic of Texas approximately 26 mil l ion  

acres  of Texas land were granted t o  individuals .  This was i n  addi t ion  t o  

the 26,280,000 acres  granted during the  Spanish and Mexican period@. n u b  

a t o t a l  of 52 mi l l i on  ac res  of land had been granted t o  indiv iduals  by 

Spain, Meldco and t he  Republic of Te- prior  t o  1846 By the  Texas 

entered the Union, the t o t a l  population was 142,000 perso-. 
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9. The American Period -- Texas Atta ins  Statehood -- Treaty of 
May 15, 1846 (9 S t a t .  844). 

Texaa a t t a i n e d  statehood pursuant t o  the J o i n t  Resolution of 

Congress of December 29, 1845 ( 9  Sta t .  108), and i n s t a l l e d  a state gave-nt 

on February 19, 1846. An a n e x a t i o n  t r e a t y  had been previously entered i n t o  

on Apri l  12, 1844, between the  Republic of Texas and the  United S ta t e s ,  

but i t  f a i l e d  t o  obta in  t h e  necessary two-thirds vo te  of approval in the 

United S t a t e s  Senate and was r e j ec t ed  on June 6 ,  1844, The proponents 

of  annexation then achieved t h e i r  ob jec t ive  by the  J o i n t  Resolution which 

required only a simple majori ty of both branches of Congress. Under t h e  

t e r m  of  its admission, Texas, which entered  the Union as the twenty-eighth 

e t r t e ,  without a preliminary period as a t e r r i t o r y ,  re ta ined  all t h e  vacant 

and unappropriated land8 ly ing  wi th in  its limits and was respons ib le  f o r  

the  debts i t  had incurrdd a s  a republic .  

On Apri l  29, 1846, the Texas Legis la ture  approved a j o i n t  r e so lu t ion  

which s t a t e s :  

8 f . . . we recognize no t i t l e  i n  t h e  Indian Tribes,  r e s iden t  
within the limtts of the S t a t e  t o  any por t ion  of t h e  s o i l  
thereof ,  and tha t  we recognize no r i g h t  i n  t h e  government 
of the  United S t a t e s  t o  make any t r e a t y  of l i m i t s  with t h e  
s a i d  Indian t r i b e s ,  without t h e  consent of the government 
of t h i s  State." 

Short ly the rea f t e r ,  on May 12, 1846, the l e g i s l a t u r e  passed an act 

es t ab l i sh ing  a General Land Off ice  to  superintend the  d i spos i t i on  of the  

Texrre publ ic  domain. 

0x1 May 15, 1846, t he  United S t a t e s  concluded a t r e a t y  with several 

T a w  Indian t r i b e s ,  including the Lipan, 9 S t a t .  844. Said t r a a t y  was 



36 Ind. C1. Comn. 7 5 1  

amended and r a t i f i e d  by the United S ta t e s  Senate on February 15, 1847, and 

proclafmed by President  Polk on March 8, 1847. P. M. Butler and M. G. Lswie 

were the  t r e a t y  commissioners f o r  t he  United Sta tes .  Of bdajor concern t o  the 

Government was t h e  need t o  e s t a b l i s h  and maintain f r i end ly  r e l a t i o n s  with 

the seve ra l  Indian t r i b e s ,  and t o  prevent t he  Indians from a l l y i n g  them- 

se lves  with Mexico. Of  major concern t o  the  Indian t r i b e s  was the  need of 

a f ixed boundary l i n e  between t h e i r  hunting grounds and the  a t ead i ly  

advancing white  se t t lements .  While no boundary l i n e  was del ineated under 

the 1846 Treaty, the  matter was obviously under considerat ion but  because 

of t h e  confusing and anomalous pos i t i on  of Texas and the  United States with 

regard t o  t h e i r  respec t ive  - jur isdict ions over Indiana and t e r r i t o r y ,  t h e  

matter of a c t u a l  boundary l i n e  w a s  deferred f o r  fu tu re  considerat ion.  

Under A r t i c l e  I of t h e  1846 Treaty i t  was provided t h a t  t h e  I n d i m s  

". . . do hereby acknowledge themselves t o  be under the  p r o t e c t i m  of t h e  

United S t a t e s  and no o the r  power, s t a t e  o r  sovereignty whatever': Under 

Art ic le  I1 of t h e  t r e a t y  t h e  Indians agreed "that  the  United S t a t e s  h h a l l  

have the  s o l e  and exclusive r i g h t  of regula t ing  t r ade  and intercouree 

with them. . . ." In addi t ion  i t  was provided under A r t i c l e  I x  that "For 

the protec t ion  of s a i d  Indians and f o r  t h e  purpose of car ry ing  Out t h e  

s t i p u l a t i o n  of t h i s  t r e a t y  more e f f e c t u a l l y  , t h e  President  s h a l l .  at h i s  

d iscre t ion ,  l o c a t e  upon t h e i r  border8 , t rad ing  houses, agenclee and P o ~ t ~ .  '' 

Because of t h i s  l a t t e r  provision the  t r e a t y  comtI86ioners Were of the  view 

t ha t  they had i n d i r e c t l y  accomplished t h e  8ame result a.8 if a definite line 

had been drawn. 
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10. Expansion of White Settlement in Texas - Increased H o s t i l i t y  
From Texas Indians. 

Soon a f t e r  t h e  conclusion of t he  1846 Treaty, surveyors,  speculators,  

and s q u a t t e r s  began t o  encroach upon lands of t h e  Indians. In 1847 Agent 

Robert Neighbors, who was v i s i t i n g  t h e  Comanches, reported t h a t  t hese  

in t rus ions  were causing g rea t  excitement among the  many t r i b e s , d i c h  could 

only lead t o  ser ious  d i f f i c u l t i e s  unless  t h e  Government took f i rm measures 

t o  prevent fu r the r  in t rus ions .  The f a c t  t h a t  t he  S t a t e  of Texas d i d  not 

acknowledge any Indian r i g h t s  t o  Texas lands only encouraged f u r t h e r  whi te  

in t rue ions  i n t o  the  Indian country. Neighbors reported a s h o r t  time later 

t h a t  anotherwhite  par ty  had been a t tacked by Lipans on the  Laredo road some 

f i f t y  miles below San Antonio. These Lipans were l i v i n g  on t h e  Rio Grande 

and Nueces r i v e r s  during the  8lrmmP.r of 1847, while  the  Comanches were 

reported occupying lands i n  the  San Saba River a rea  northwest of San Antonio 

wi th in  the  Lipan claimed area. 

The br i e f  war with Mexico (1846-1848) d iver ted  t h e  bulk of f ede ra l  

troops i n  Texas t o  the  Mexican border and l e f t  t h e  pro tec t ion  of t h e  f r o n t i e r  

se t t lements  f o r  the  most p a r t  t o  local and s t a t e  a u t h o r i t i e s .  The frequent  a d  

indiscr iminate a t t a c k s  of  l o c a l  v i g i l a n t e  groups upon Indians only a g i t a t e d  

an already alarming s i t u a t i o n .  The 1848 Treaty of Cuadalupe Hidalgo 

o f f i c i a l l y  c los ing  the Mexican War added t o  the  burden of the  f e d e r a l  

m l l i t a r y  and c i v i l i a n  o f f i c i a l s .  Under its provisions t h e  United States 

was obl iga ted  t o  p ro tec t  t he  Mexican border aga ins t  Indian incure ions  from 

t h e  north. More f ede ra l  t rpops were t o  be deployed along t h e  Rio Grande. 
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In 1849-50, the Indian country lay  northwest, and west, and routhweat 

of a l i n e  of mi l i tary  posts and canps f ront ing the  settlements of A u t i n ,  

Fredericksburg and San Antonio, well  within the Lipan claimed area. The 

Texas census of 1850 shows the  following number of non-Indian inhabitants  

l iv ing i n  some 22 organized counties within the overal l  area claimed by 

the Lipan and Mescalero p l a i n t i f f s .  

1850 Texas Census 

County & Year 
Organized 

Bas trop, 1836 
Bexar, 1835 
Caldwell, 1848 
Calhoun, 1846 
Cameron, 1848 
Starr ,  1848 
Webb, 1848 
Comal, 1846 
D e  W i t t ,  1846 
Fayette, 1837 
Goliad, 1836 
Gonzales, 1836 
Guadalupe , 1846 
Hays, 1848 
Jackson, 1836 
Lavaca, 1846 
Medina, 1848 
Nueces, 1846 
Refugio, 1836 
San Pa t r i c io ,  1836 
Travis, 1840 
Williamson, 1848 

Number of 
Source of County Inhabitants (1) 

Old Mexican Municipality 
Old M e ~ c a n  Municipality 
Gonzales 
Victoria 
Nueces, 1846 ) 
Nuecee 1 
Bexar 1 
Bexar , Gonzales 
Goliad, Gonzales 
Bastrop, Colorado 
Old Mexican Municipality 
Old Mexican Municipality 
Bexar, Gonzales 
Travis, 1840 
Old Mexican Municipality 
Colorado, Victoria,  Jackson 
Bexar 
San Pa t r i c io  
Old Mexican Municipality 
Old Mexican Municipality 
Bast rop 
Milam 

Tot a1  40,732 

The increasing pressure and a c t i v i t y  of new white s e t t l - ~ t e  along 

the expanding Texas f r o n t i e r  caused fu r the r  depletion of the dimialahing 

supply of game-the chief means of Indian livelihood. As a consequance the 
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l a r g e r  a r ea s  I n  smaller groupa I n  search of food. Estimates of Lipan popula- 

t i o n  around 1850 ranged from 250 t o  500, but as noted by Indian Agent roll ins,^ 

Lipans had but  f e w  ch i ld ren  and a d i sp ropor t i ona t e  number of aged ~ ~ d h u ~ .  

Unless t h e i r  l i v i n g  condi t ions  were d r a e t i c a l l y  changed for the b e t t e r ,  

t h e  Lipans, and o the r  s i m i l a r l y  s i t u a t e d  Indfans, faced  u l t i m a t e  tribal 

e x t i n c t i o n  wi th in  t h e  near  fu tu re .  A t  t h i s  time a l a r g e r  portion of Lipans 

were repor ted  w e s t  of Pecos River i n  t he  Mescalero claimed area. 

11. 1850-1859 -- Explorat ion i n  West Texas -- Inf luence of New Tribes -- 
The Reoervation Period -- Lipans Leave Texas, 

Rela t ive ly  l i t t l e  contac t  had been made with t h e  Mescalero Apaches 

by e i t h e r  white  s e t t l e r s  o r  t he  m i l i t a r y  pr ior  t o  1850. The lands  west  

of t h e  Pecos had not  been explored,and t h e  Meacaleros, coming down from 

their New Mexico haunts, t h e  Guadalupe Mountains as w e l l  aa t h e i r  r anche r i a s  

below t he  32d p a r a l l e l  i n  w e s t  Texas, were a b l e  t o  range freely over  great 

d i s t ances  west and s o u t h , t o  and below t h e  Rio Grande River i n t o  o ld  Mexico. 

A t  t imes they were repor ted  near E l  Paso, usually i n  a d e s t i t u t e  and s t a r v i n g  

condi t ion and asking f o r  provis ions.  Their chief competi tors  i n  the trans- 

Pecos area where t he  Comanches, who were f r equen t ly  joined by warriors of 

o t h e r  t r i b e s  as w e l l  as renegade whites  and Mexicans i n  r a i d i n g  the small 

se t t l ements  on both sides of t h e  Rio Grande. 

Texas was now e n t e r i n g  a per iod  of rap id  expansion. The discovery of 

gold i n  C a l i f o r n i a  i n  1849 brought a rush of gold seekers  across west Texas 

who demanded p ro t ec t i on  of the m i l i t a r y  from marauding Indiane. Apart from 

p ro t ec t i ng  the white se t t l emen t s  f u r t h e r  e a s t ,  the Army was f u l l y  occupied 

i n  p a t r o l l i n g  the extensive i n t e r n a t i o n a l  border  under o b l i g a t i o n s  inposed by 
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the1848 Treaty of Guadalupe Hidalgo to  r e s t r a i n  the Indiana above the 

Rio G r a d e  River from making incurs ions  i n t o  Mexico. 

With t h e  need f o r  newer and s a f e r  wagon routes  across  wert Tewrs 

being paramount, Agent Robert Neighbors i n  1849 i n i t i a t e d  an exploration 

t h a t  began from Austin and blazed a new wagon t r a i l  t o  E l  Paso.  Thir new 

route ran no r th  of t h e  Davis Mountains and c lose  t o  the New Mexico boundary 

well wi th in  t h e  Mescalero claimed area. Another exploring pa r ty  w a s  lad 

by Lieutenants Whiting and Smith, army engineers,  They s t a r t e d  from 

San Antonio, passed through Fredericksburg and made t h e i r  way through t h e  

Davis Mountains, pioneering a route  t h a t ,  as dis t inguished from t h e  

Neighbors rou te ,  was l a t e r  known a s  the  "lower road." 

By 1850 t h e  Federal Government sponsored n ine  more expeditions i n t o  

the l e s s  well-known p a r t s  of Texas; some of which had the purpoee of 

shortening the  two i n i t i a l  routes  o r  of f inding  more s u i t a b l e  altemativer. 

In  the  sp r ing  of 1850 the re  wae a notable i n f l u x  of a l i e n  Indim 

t r i b e s  i n t o  Texas of whom many were t o  take up Permanent reafdence. 

notable were p a r t i e s  of Delawares, Shawnees, and Kf c k a ~ o o ~  * who had 

migrated from the Indian t e r r i t o r i e s .  Other t r i b e s  who chose t o  mabe 

lengthy sojourns i n t o  Texas before re turn ing  home included the Seminolee, 

Creeks, Cherokees, Shawnees and Osages. These outsiders , when added t o  

the Texas Indians,  only compounded the  Indian problem and brought more 

Pressure t o  bear from the  Army i n  maintaining peace and order near t h e  

white set t lements .  
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Batwean 1850 and 1854, the imaginary l i n e  dividing the  f r inge  of 

Texae white settlement and the Indian countzyhad s t eadf ly  moved westward, 

and was n w  marked by a l i n e  of mi l i tary  posts  and camps beginning with 

Ft. Belknap, i n  Young County, and then followed by F t .  Mason and Ft. 

ibvette i n  Menard County, Pt .  Chadbourne in Coke County, Ft. Phantom 

H i l l  i n  J a m s  County and Ft, Stockton i n  Pecos County. Of grea ter  

moment t o  the Mescaleros was the establishment of Ft. Davis on Limpia Creek 

i n  the Davis Mountains. While New Mexico remained the pr incipal  hab i t a t  

of the Mescalero Apaches, the Davis Mountains, with the exception of a few 

temporary camps i n  the  Big Bend region represented the extent of Mescalero 

permanent use and occupancy of lands i n  Texas. 

Those Mescalero bands i n  the  Big Bend Region of t en  found themselves in 

company with Lipan Apachea, Comanches, and other Indians. With equal 

f a c i l i t y  these Indians would remove themselves back and f o r t h  across the 

Rio Grrnde River i n t o  Mexico. 

There being no ready made solut ion t o  the aggrevating Indian problem, 

e e r i o w  e f f o r t s  were begun by responsible s t a t e  and federa l  o f f i c i a l s  

t o  establieh reservations fo r  the  Texas Indians. On February 6, 1854, t h e  

Texar l eg i s l a tu re  passed a l a w  authorizing t h e  United S ta tes  t o  s e l e c t  and 

survey twelve leagues of vacant public lands f o r  Indian purposes, not 

It  situated more than twenty miles south or east of the  most northern l i ne  

of military posts, established by the  government of the  United States ,  and 

extending from Red River to the Pecos River." (U,S.DUI., 0 .  I .A. - General 

Files, Texas 1855,) The Indim resentee t o  be eelected were to  be occupied 
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by those Indians "as belong within the limits of Texas"; t he  United States 

was t o  exe rc i se  con t ro l  and j u r i s d i c t i o n  over the Indians on the  reaervea, 

a d  t h e  reserved land waa t o  r e v e r t  t o  the  State of Texas whenever they ceased 

being used f o r  Indian purposes. 

ltro reserves  were u l t imate ly  se l ec t ed ,  the  37,152 ac re  Brrsoe 

reserve,  located on the main fork of the Brazos River some fifteen 

miles south of Ft.  Belknap, and the  18,576 acre Comanche reserve, 

located on the  Clear Fork of the  Brazos Rivet, at-\Camp Cooper, 

forty-five miles west of the Brazos Agency. By March 1855,-*e -re 

c i v i l i z e d  Texas t r i b e s ,  Caddoes, Wacoes , Tawakonies , Anadarkoes , Tonkawaa , 
Keechies, and a few Delawares, began t o  colonize t h e  Brazos Reserve. Within 

the  next t h ree  years  over a thousand Indians were located on the  Brazos 

Reserve. In  May of 1855, hlembers of t h e  Southern Comanche Tribe began to 

colonize t h e  Comanche Reserve. During t h e  next t h ree  years  t h e  population 

of the Comanche Reserve never exceeded 557 persons. 

It had been conteruplated t h a t  a reserve  would be set  as ide  f o r  the 

benef i t  of the  Lipans and those Meecaleros i n  west Texas. However, Agent 

Robert Neighbors i n  an 1854 r epor t  s t a t e d  t h a t  t h e  Lipan had been l i v i n g  

west of t h e  Pecos (within the  Mescaler0 claimed a rea ) ,  and not  bowing  

of t h e i r  d e s i r e s ,  a t e n t a t i v e  s e l e c t i o n  of 18,576 acre8 land on the Bra206 

River had been made fo r  the Lipans and those Mescaleros i n  west Texas. 

According t o  Neighbors t he  Mescaler0 Apaches were unwilling t o  move east 

of the  Pecos River. This contemplated t r a c t  waa t he rea f t e r  added DO the 

Brazes reserve. 
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In  August of 1853, Agent Neighbors had reported tha t  the L1p-v 

numbering 400 persons, were cu l t iva t ing  corn on the Nueces River i n  the  

.ourhem par t  of the Lipan claimed area. In April of 1854 wighbors  

reported tha t ,  aince January of 1854, the  Lipans who had resided on the  

Pecos River, had now crossed the  Rio Grande River a t  the s o l i c i t a t i o n  of the 

Mexican au thor i t i e s  and were now l iv ing  i n  the  neighborhood of San Fernando. 

On May 3, 1854, Neighbors wrote tha t  the  Lipan Chief, John Castro, reported 

t o  him t h a t  h i s  people had received permission t o  commence planting corn 

on the Rio Blanco 5 miles from the settlements. Because of d is rupt ions  

along the border, the Lipana apparently abandoned t h e i r  cornf ie lds  i n  

Mexico and recrossed the  Rio Grande and camped with some Mescaleros near 

Ft. Clark. In November of 1854 Agent Howard reported tha t  the Lipans 

had a l l  gone t o  Mexico. Mexican records confirm the  presence of the  Lipans 

i n  Coahuila, Mexico i n  1854. In 1855 some 88 Lipans were reported i n  

Mexico. In October of 1855, Agent Neighbors reported t h a t  the Lipans were 

l iv ing  near Piedra Negras, Mexico, under the auspices of the  Mexican 

author i t ies .  

12. Military Operations Against the Mescalero Apaches-Texas Indians 
Are Removed t o  the Indian Country, 

By 1854 some Mescaleros were reported t o  be s e t t l e d  with theLipans 

below the  Rio Grande River i n  Mexico. As indicated e a r l i e r  one of the  

pr incipal  habitats of Mescalero Apaches had been the  Guadalupe Mountains 

i n  southern New Mexico and w e s t  Texas. From t h i s  place as well as from 

several a i t e a  i n  the  Davis Mountains fu r the r  t o  the  south, the Mescaleros 

had been menacing the E l  Paso area  and raiding along the  Rio Crande River. 

It was estimated t h a t  the Mescalero Apaches numbered between 350 and 750 
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persons. The Mescalero band l i v i n g  i n  the Guadalupe Mountains was led by 

Chief Marcos. These Mescaleros a s  dis t inguished from other band8 l iving 

i n  New Mejdco were considered renegades. 

In  1854 the  m i l i t a r y  i n s t i t u t e d  operat ions designed t o  r i d  the E l  

Paso a r e a  of Mescaleros with changes being made i n  the  f ede ra l  l i n e  of defenae. 

Camp Lancaster on t h e  San Antonio and El Paso road j u s t  east of t he  Pecoe 

River was es tab l i shed ,as  we l l  as Fort Bliss near E l  Paso. For the  next 

seve ra l  years  the  Mescaleros i n  Texas operated from t h e i r  camp8 and 

rancherias  i n  the  Guadalupe, Sacramento, and Davis Mountains. S t i l l  other 

Mescaleros remained below the  Rio Grande River with the  Liparm i n  Old Mexico 

where they pe r iod ica l ly  joined o the r  renegade Indians i n  harassing t h e  

small se t t lements  on both s i d e s  of t he  r i v e r .  

In the l a t e  1850's the  r e l a t ionsh ip  between t h e  whdte s e t t l e r s  and 

the  Texas Indians on the  newly es tab l i shed  reservatiorrrbegan t o  deteriorate. 

Indian depredations along the  e n t i r e  Texas f r o n t i e r  and the  Rlo Grade River 

were increasing.  The chief depredators were not  t h e  reserva t ion  Indians 

but Northern Comanches and a l l i e d  baads, as well a s  the  renegade Indians 

i n  Mexico. The blame, however, f e l l  upon the reserva t ion  Indiana. Frontier 

set t lements  sent  a flood of p e t i t i o n s  t o  the s t a t e  l e g i s l a t u r e  

compllining of Indian attacks. With the se t t lements  now b o i l i n g  with 

anger and hatred,  t h e  formation of white v i g i l a n t e  groups posed a m ~ i o u s  

th rea t  t o  t h e  s a f e t y  of t he  reserva t ion  Indians. Federal a u t h o r i t i e s  faced 

an almost impossible s i t u a t i o n .  The need t o  remove the  Indiana f tom Texas 

for t h e i r  own protection was t h e  only solution. In August of 1859 &ent 

Robert Neighbore, with the approval of  t h e  Department of t h e  Interior@ and 



36 Ind. C1. Coma. 7 

eacorted by a military force,  l ed  the  reserva t ion  Indians o u t  of Texas and 

acroes t he  Red River i n t o  t h e  Indian country. The reserve Indians had 

a m  departed, but  the  Northern Comanches, and o the r  Indians along t h e  

f r o n t i e r  continued the  r a id ing  and depredating. 

13. The C i v i l  War Period (1861-1865) - Lipan Remain in  Mexico - 
Eventual Removal of Lipans t o  Reservat ions.  

As the  C i v i l  War began, over 130,000 non-Indians were l i v i n g  i n  t h e  

o r e m  i n  Texas claimed by the  p l a i n t i f f  tribes--the bulk of t h e  population 

being s i t u a t e d  east of the  Pecos River. The war i t s e l f  had an enormoua 

effect on the  s t a b i l i t y  of t h e  Texas f r o n t i e r  se t t lements .  With Texas 

having seceded from the  Union i n  February of 1861, many of t h e  f ede ra l  

mi l i t a ry  pos ts  were e i t h e r  abandoned o r  turned over t o  the  Confederate 

forces.  Indian l o y a l t i e s  v a c i l l a t e d  between the  opposing forces.  Effect ive 

mf l i t a ry  pro tec t ion  along the  e n t i r e  Texas f r o n t i e r  had col lapsed,  a f a c t  

t h a t  had not  escaped t he  a t t e n t i o n  of the  border Indians, t h e  renegades and 

other  lawless elements. Indian r a i d s  became more frequent  and bolder.  

Organized bands of outlaws and c a t t l e  thieves contr ibuted t o  t h e  turnroil 

and d is rupt ion  throughout t h e  f r o n t i e r  se t t lements .  

Rom sanctuar ies  i n  the  Indian Te r r i to ry  t h e  Kiowas and Comanches 

swept down along the  northern f r o n t i e r  with such violence t h a t  whole 

counties  were abandoned with t h e  s e t t l e r s  withdrawing t o  the i n t e r i o r .  In 

the  l a t e  1860's t he  worst depredations were occurr ing along t h e  Ria Grade 

River. From t h e i r  camps i n  Mexico, bands of Lipaas ,  renegade Hescaleros, 

Kickapooa, Seminoles and o the r s  devastated t h e  country along the Bib Grande 

bemeen Eagle Pass and Laredo. For almost t en  years following t h e  conclusion 
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of the  C iv i l  War, these r i v e r  set t lements suffered from t h e  conetant r a id ing  

of the  Lipana and the  renegade Indiaxmliving i n  Mexico. 

The constant r a id ing  along the  Rio Grande River fomented several 

border inc idents  involving United S ta tes  troops, who, i n  hot purautt  

frequently had chased the  r e t r e a t i n g  Indians w e l l  i n t o  Mexico. One such 

incident  i n  1873, involving severa l  companies of Eederal troops from Ft.  

Clark i n  pursui t  of a band of Lipan and Kickapoo ra ide r s  t o  t h e i r  encampment 

near Remolino, Mexico, prompted a j o i n t  Mexican-American e f f o r t  t o  remove 

the renegade Indians from the  province of Coahuila and re locate  them on a 

reservat ion north of the  Red River. Some Kickapoos, a l l  of the  Pottawatmie8,  

and few other  Indians were subsequently removed. The Lipans, however. 

s t eadfas t ly  refused a l l  overtures t o  relocate.  

With the  exception of those Lipans who had s e t t l e d  i n  Mexico around 

1854, the  whereabouts of other  members of the  t r i b e  following the  end of 

the  C iv i l  War remained r a t h e r  obscure. It is apparent t h a t  the  t r i b e  was 

now fragmented and f o r  a l l  i n t e n t s  and purposes had for sometime ceased 

t o  be a cohesive t r i b a l  e n t i t y .  By 1865 some Lipans had already UMXW~ t o  

the  Indian Terr i tory  where they f i n a l l y  joined the  Kiowa Apaches a t  F t .  

S i l l .  Other Lipans were l i v i n g  near severa l  mi l i t a ry  posts  where t h ~  

continued t o  serve the  Army as scouts.  As l a t e  ae the  1870's other  L i p l ~  

were s t i l l  roaming west of the  Pecos River where they had joined the 

b s c a l e r o s  i n  New Meixco. In 1874 a handful of Lipans joined up with a 

T~nkawa group and were removed t o  the Indian Terr i tory  where eventual ly 
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they s e t t l e d  a t  t he  Oakland Agency i n  northern Oklahoma. The remnants 

of those Lipan who had f l e d  t o  Mexico i n  1854 were eventua l ly  rounded up 

by the  United S ta t e s  Government i n  1905 and relocated on the  Mescalero 

Reservation i n  New Mexico, 

14.  The Mescaleros a t  Bosque Redondo - Executive Order of May 29, 1873 

In 1862 a vigorous military campaign was i n s t i t u t e d  aga ins t  t he  

Mescaleros in New Mexico, the culmination of which caused the  Mescaleros t o  

sue for peace and be se t t l ed  on the reservation a t  F t .  Sumner on t h e  b s q u e  

Redondo i n  New Mexico. By early 1863 approximately 400 Mescaleros had been 

assembled a t  Ft .  Sumner. Those Meacaleros who had escaped capture  e i t h e r  

ranained i n  t h e i r  mountain r e t r e a t s  o r  f l e d  t o  Mexico. Operating i n  

small  bands these hunted Mescaleros raided along both s i d e s  of t h e  Rio 

Crande River and i n t o  Mexico. 

By the  end of the  C i v i l  War the  Indian problem i n  New Mexico was 

f a r  from s e t t l e d .  Kit Carson's successfu l  campaign agains t  t h e  Navajos 

caused thousands of these Indians t o  be rounded up and s e n t  t o  the Ft .  Sumner 

reservat ion.  The l a rge  in f lux  of Navajos a t  Boaque Redondo only inflamed 

old animosi t ies  between the Mvajos and t h e  then r e s iden t  Meecaleros. 

Finding themselves g r e a t l y  outnumbered by t h e i r  anc ient  foes ,  the Mescaleros 

deserted the  reserva t ion  i n  l a r g e  numbers, msay r e tu rn ing  t o  t h e i r  o ld  

stamping grounds in the  S i e r r a  Blanco, Organ, Sacramento and Guadalupe 

Mountains. From these  mountain r e t r e a t s  t h e  Mescaleros renewed and 

i n t e n s i f i e d  r a id ing  activities throughout southern New Mexico, west Terms, 

and along both si.: :s of the Rio Grande River. For s e v e r a l  years ,  extending 
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i n t o  t h e  1870'8, army personnel s t a t ioned  a t  Ft .  B l i s s  near  E l  Paso and 

a t  Ft.  Davis, a s  w e l l  as from o the r  pos ts  i n  New Mexico and Taxas ,  

conducted many puni t ive  expedit ions ag r i a . t  the  r a id ing  Meexaleros, 

f requently a t t ack ing  t h e  Mescaleros i n  t h e  Guadalupe and Davia Mountains 

within the  ch imed  area.  

E f f o r t s  t o  r e t u r n  t h e  Mescaleros t o  a reserva t ion  l i f e  reached a climax 

on May 23, 1873, when President  Grant issued an Executive order  s e t t i n g  

apar t  as a permanent home f o r  t h e  Mescalero Apaches, a s i z a b l e  a rea  i n  

New Mexico south of Ft. Stanton along t h e  s lopes  of the  White and Sacramento 

Mountains. Subsequent Executive orders  enlarged t h i s  o r i g i n a l  area. h r i n g  

t h i s  period population est imates  f o r  t h e  Mescalero Apaches ranged a n w h e r e  

from 500 t o  1300. 

15. Expert Witnesses. 

The p l a i n t i f f  of fered  t h e  testimony of two expert witnesses,D~:Verne 

Ray, an anthropologist  with broad experience i n  teaching and as a p r i v a t e  

anthropology consul tan t ,  and D r .  Morris E. Opler, who is a profeaaor in 

anthropology a t  the  Universi ty of Oklahoma. 

D r .  Ray supported h i s  testimony with an e thnohia tor ica l  survey of t h e  

documents r e l a t i n g  t o  the  and Mescalero Indians i n  Texaa wherein h e  

t r aces  t h e i r  h i s t o r y  through t h e  Spanish, Mexican, Texas and United S ta t ee  

periods of sovereignty. ~ r .  ~ a y ' s  conclusione as t o  t h e  land abor ig ina l ly  

occupied by the  Lipan and &scaler0 Indians a r e  based upon the h i s t o r i c a l  

mention of the t r i b e s  he has f o m d ,  wherein he c i t e s  the d i f f e r e n t  loca t ion8 
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and da tes  t h a t  bands, r a id ing  p a r t i e s  o r  encampments were seen by d l i t a r ~  

expeditions o r  other  persons t r ave l ing  through the claimed area. Prop such 

evidence f ix ing  the loca t ions  of the  t r i b e s  a t  t he  times mentioned, he 

has determined the  a rea  of al leged exclusive use. 

D r .  Opler 's testimony was supported by a r epor t  cons i s t ing  of a  s tudy 

of the c u l t u r a l  and subs is tence  pa t t e rns ,  and the  s o c i o p o l i t f c a l  p r a c t i c e s  

of the Lipan and Mescalero Indians. This s tudy,  i n  addi t ion ,  includes an 

ethnographic descr ip t ion  of the neighboring t r i b e s  f o r  the  purpose of 

es tab l i sh ing  tha t  such t r i b e s  did not in t rude  upon the  excluelve occupancy 

of e i t h e r  t h e  Lipans o r  Meecaleros. 

The Commission found the  d e t a i l e d  r epor t s  submitted by t h e  above experts 

t o  be informative. However, the Commission has re jec ted  a s  con jec tu ra l ,  

specula t ive ,  and not supported by the  preponderance of the  w i d e n c e  t h e  

conclusions of p l a i n t i f f s '  expert  witnesses as t o  t h e  ex tent  of Lipan 

and Mescalero abor ig ina l  ownership of the lands claimed he re in  f o r  t h e  

time periods i n  question. The Commission a l s o  r e j e c t s  the  p l a i n t i f f ' s  

experts '  conclusions as of the  da te  of taking. 

The defendant 's expert  witness  was D r .  Kenneth F. Neighbours, a  

h i s to r i an  who has w r i t t e n  extensively about t h e  h i s t o r y  of Texas and about i(afg 

Robert Neighbors, the famous Indian agent of the  Texas t r i b e h w h o  served 

in  t h a t  capaci ty under both the  Republic of Texas and the  United States 

governments. His r epor t ,  an ethnohistory of t he  Lipan and Mescalero Indians, 

and h i s  testimony r e l a t e d  ch ie f ly  t o  t h e  land and Indian p o l i c i e s  of the 

respect ive sovere ignt ies  t h a t  ru led  Texas through the 19th  century. Be 
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concluded t h a t ,  a s  a  r e s u l t  of such p o l i c i e s ,  t he  Indians  of Texas, and 

p a r t i c u l a r l y  t he  Lipan and Mescalero Ind ians ,  d id  not  have abo r ig ina l  

t i t l e  t o  any lands  w i t h i n  t he  S t a t e  of Texas, although a t  va r ious  times 

these  and o t h e r  Indian t r i b e s  had h i s t o r i c a l l y  been loca ted  a t  d i f f e r e n t  

places  w i th in  t he  a rea .  The Commission has r e j e c t e d  D r .  ~ e i g h b o u r s '  

l e g a l  conclusions r e l a t i v e  t o  Ind ian  t i t l e  i n  t he  S t a t e  of Texas as 

cont ra ry  t o  t he  law of t he  case .  

16. Conclusion. 

Based upon the  foregoing f i nd ings  of f a c t  and a l l  t he  evidence of 

record,  t he  Commission has  concluded a s  fol lows:  

(a)  From time immemorial, through the  per iods  of Spanish and Mexican 

sovere ign ty ,  and t h e  Republic of Texas, and, u n t i l  November 1, 1856, 

when, a s  a r e s u l t  of t he  a c t i o n s  of t h e  United S t a t e s  army i n  ca r ry ing  

out  f e d e r a l  po l i cy ,  i t  was compelled t o  vaca t e  i ts a n c e s t r a l  home, t h e  

abo r ig ina l  Lipan Apache Tr ibe  held Indian t i t l e  t o  t he  fol lowing descr ibed 

land s i t u a t e d  w i th in  t h a t  a r e a  i n  Texas claimed by p r i n c i p a l  p l a i n t i f f  

here in  : 

Beginning a t  t h a t  po in t  on t h e  Rio Grande River which is t h e  
northwest corner  of Zapata County; thence e a s t e r l y  along t h e  
common boundary of Zapata and Webb count ies  t o  t he  sou theas t  corner 
of Webb County; thence n o r t h e a s t e r l y  on a l i n e ,  c ross ing  t h e  
Nueces River ,  t o  the town of Pawnee i n  Bee County; thence 
nor thwes te r ly  on a l i n e  t o  t he  northwest corner  of Banderrs County; 
thence nor thwes te r ly  on a  l i n e  t o  t h e  northwest corner  of Edwards 
County; thence south a long t he  western boundary of Edwards County 
and ad jo in ing  Kinney County t o  t h e  southwest corner  of Kinney 
County on t he  Rio Grande River ;  thence sou theas t e r l y  a long the 
e a s t  bank of the Rio Grande River to the p lace  of beginning. 

(b) From time immemorial, through the  per iods  of Spanish and Mexican 

sovereignty and un t i l  1873, t he  Mescaler0 Apache T r ibe  maintained , used 

and occupied exc lu s ive ly  i n  Indian f aahion a l a r g e  a r e a  i n  eouth c e n t r a l  
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N e w  Mexico and west Texas between the Rio Grande River  and t h e  Pecos 

River.  By v i r t u e  of t h e  Execut ive  Order of May 29, 1873, e s t a b l i s h i n g  

t h e  Mescalero Apache Ind ian  Reservat ion i n  New Mexico, t h e  Mescalero 

Apache T r i b e  r e l i n q u i s h e d  t o  t h e  United S t a t e s  wi thou t  t h e  payment of 

compensation, Ind ian  t i t l e  t o  a l l  lands o u t s i d e  of t h e  r e s e r v a t i o n .  See 

Mescalero Apache T r i b e  v. United S t a t e s ,  17 Ind. C 1 .  Comm. 100 (1966). 

Accordingly,  May 29,  1873, is t h e  e f f e c t i v e  d a t e  of t h e  ext inguishment  of 

a l l  Mescalero a b o r i g i n a l  land c la ims  i n c l u d i n g  Mescalero Ind ian  t i t l e  

t o  t h e  fol lowing desc r ibed  a r e a  i n  Texas. 

Beginning a t  t h e  s o u t h e a s t  corner  of t h e  S t a t e  of New 
Mexico; thence south-southwest on a l i n e  a c r o s s  t h e  Pecos 
River t o  the  s o u t h e a s t  corner  of Reeves County Texas; thence  
southwest on a l i n e  t o  F t .  Davis i n  J e f f  Davis County; thence 
nor thwest  on a l i n e  t o  t h e  town of Van Horn i n  Culberson County; 
thence northwest on a l i n e  t o  t h e  n o r t h e a s t  corner  E l  Paso 
County, Texas, s a i d  corner  be ing  on t h e  sou thern  boundary of t h e  
S t a t e  of  New Mexico; thence e a s t e r l y  a long  t h e  sou thern  boundary 
of t h e  S t a t e  of New Mexico t o  t h e  p o i n t  of beginning.  

(c) The evidence of r e c o r d  does  no t  suppor t  Lipan and Mescalero 

a b o r i g i n a l  t i t l e  c la ims  t o  l a n d s  outside of the a r e a s  awarded above. 

(d) The Tonkawa T r i b e  of I n d i a n s ,  second i n t e r v e n o r s ,  h e r e i n  h a s  

f a i l e d  t o  prove by t h e  preponderance of t h e  evidence t h a t  s a i d  t r i b e  

is the  successor  i n  i n t e r e s t  t o  t h e  a b o r i g i n a l  Lipan Apache Tr ibe .  

2% * .G!*et 
Margaret P i e r c e ,  Commissioner 


