
36 Ind. C1. Camm. 75 

BEM)RE THE INDIAN CLAIMS COMMISSION 

THE CAYUGA NATION OF INDIANS, 1 
PETER BUCK AND STEWART JAMISON, ) 
MEMBERS AND REPRESENTATIVES ) 
THEREOF, THE SENECA-CAYUGA I 
TRIBE OF OKLAHOMA, 1 

1 
Plaintiffs, 1 

1 
v. ) DocketNo. 343 

1 
THE UNITED STATES OF AMERICA, ) 

) 
Defendant. 1 

Appearances: 

Paul G. Reilly, Attorney for the 
Plaintiff. Earle and Reilly were 
on the brief. 

M. Edward Bander, with whom was 
Assistant Attorney General Wallace 
HI Johnson, Attorneys for the 
Defendant. 

OPINION OF THE COMMISSION 

Blue, Commissioner, delivered the opinion of the Commission. 

This case is before the Commission on remand from the Court of 

Claims. The court was reviewing the ~ouxnission's holding that the 

United States would be liable to the plaintiffs if the Cayuga Nation 

received less than conscionable consideration for the lands it sold 

t o  New York State under treaties dated July 27, 1795, and May 30, 

1807. w g a  Nation v. United States, Docket 343 ,  28 Ind. C1. Corn. 
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237 (1972). In its remand o r d e r ,  t h e  c o u r t  i n s t r u c t e d  t h e  Commission 

" to  d e c i d e  the  c a s e  i n  l i g h t  of t h e  s t a n d a r d s  d e l i n e a t e d  i n  Uni ted  

S t a t e &  v. Oneida Nat ion,  201 C t .  C 1 .  546 (1973), [ a f f ' n  i n  D a r t ,  

remandinn i n  Dart, Docket 301, 26 Ind. C 1 .  Corn. 138 (1971)], inc lud-  

ing  whether t h e  f e d e r a l  government had knowledge of t h e  a p p l i c a b l e  

t r e a t i e s  between the Indiansand t h e  State  of New York." Uni ted  S t a t e s  

v. Cavuaa Nat ion,  202 C t .  C1. 1101 (1973). For t h e , r e a s o n s  i n d i c a t e d  

below we conclude t h a t  t h e  United S t a t e s  had a c t u a l  knowledge of t h e  

t r e a t i e s  of J u l y  2 7 ,  1795, and May 30, 1807, between t h e  S t a t e  of New 

York and t h e  Cayuga Nat ion,  and f u r t h e r  t h a t  a r e p r e s e n t a t i v e  of t h e  

United S t a t e s  was i n  a t t e n d a n c e  a t  t h e  l a t t e r  t r e a t y .  

I n  t h e  Oneida case, mentioned i n  t h e  c o u r t ' s  remand o r d e r ,  t h e  

Commission he ld  t h a t ,  w i t h  r e s p e c t  t o  25 l and  sale treaties between New 

York S t a t e  and t h e  Oneida Na t ion ,  t h e  United States would be l i a b l e  

t o  the p l a i n t i f f s  if the  p l a i n t i f f s  r e c e i v e d  unconscionable  c o n s i d e r a t i o n  

f o r  t h e i r  land.  On appea l ,  t h e  c o u r t  a f f i rmed  the s om mission's r u l i n g s  

a s  t o  two of t h e  t r e a t i e s  "because t h e r e  were f e d e r a l  government 

r e p r e s e n t a t i v e s  c l e a r l y  i n  a t t e n d a n c e  a t  these t r e a t y  s ign ings . "  201 

C t .  C1. 549. With r e s p e c t  t o  t h e  remaining 2 3  treaties, t h e  c o u r t  r u l e d  

t h a t  t h e  United S t a t e s  would be p o t e n t i a l l y  l i a b l e  on ly  i f  i t  had a c t u a l  

o r  c o n s t r u c t i v e  knowledge of t h e  t r a n s a c t i o n s  and s t i l l  failed t o  p r o t e c t  

t h e  p l a i n t i f f s '  r i g h t s .  d. a t  554. The c o u r t  a c c o r d i n g l y  remanded 

the Oneida case f o r  a d e t e r m i n a t i o n  of t h e  s c i e n t e r  i s s u e .  In t h i s  case 

w t b  :I rr8 1 ' ; t v c d  w l t 11 ;I s i m liar remand order. 
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I n  our  e a r l i e r  d e c i s i o n  we found t h a t  

The United S t a t e s  d i d  n o t  send a r e p r e s e n t a t i v e  
t o  pa r  t i c  i p a t  e i n  t h e  n e g o t i a t i o n s  oir consumat i o n  
of t h e  t r e a t i e s  of 1795 and 1807 by which New York 
acqu i red  t h e  remainder of Cayuga land i n  New York 
S t a t e ,  nor  d i d  i t  f u r n i s h  a i d ,  adv ice  o r  a s s i s t a n c e  
t o  e i t h e r  New York S t a t e  o r  t h e  Cayuga Nation i n  
t h e  execu t ion  of t h e  t r e a t i e s .  [Finding 10, 28 
Ind. C1.  Corn. a t  249. ] 

The evidence p resen ted  t o  t h e  Commission a t  t h e  t r i a l  h e l d  A p r i l  1, 

1974,  i n d i c a t e s  t h a t  t h i s  f i n d i n g  was erroneous.  We s h a l l  t h e r e f o r e  

vaca te  i t .  

The 1795 Transac t ion  

I n  our  f i n d i n g s  of f a c t ,  en te red  today,  we have found t h a t  on 

May 22,  1795 -- more than  two months p r i o r  t o  t h e  1795 t r e a t y ,  -- 
I s r a e l  Chapin, Jr . ,  t h e  United S t a t e s  agent  f o r  t h e  S i x  Nat ions ,  which 

included t h e  Cayuga Nat ion,  wro te  t o  Timothy P icker ing ,  United S t a t e s  

Secre ta ry  of War, concerning a t r e a t y  c a l l e d  by agen t s  of N e w  York 

S t a t e  t o  purchase  t h e  l a n d s  of t h e  Oneidas,  Onondagas, and Cayugas. 

Finding 13, i n f r a .  I n  ano ther  l e t t e r ,  da ted  June 13,  1795, Chapin 

informed P i c k e r i n g  t h a t  Jasper P a r r i s h ,  an i n t e r p r e t e r  employed by 

the  f e d e r a l  government, had gone west t o  b r i n g  back some Cayugas and 

Onondagas " to  t h e  t r e a t y  r e s p e c  t i n g  t h e i r  lands ." Id. 
We have f u r t h e r  found t h a t  on June 13, 1795, Secre ta ry  P i c k e r i n g  

requested an op in ion  of t h e  At torney General  of t h e  United S t a t e s  

whether New York could purchase  l and  from any of t h e  S i x  Nat ions  

without t h e  d i r e c t  p a r t f c i y a t i o n  of t h e  f e d e r a l  government. The 

Attorney General  answered t h i s  q u e s t i o n  i n  t h e  nega t ive .  Finding 14,  
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We have a l s o  found t h a t  on June 23, 1795, Secretary of War Picker- 

ing submit ted t o  P r e s i d e n t  Washington, f o r  his approva l ,  a d ra f t  of 

a  l e t t e r  t o  New York Governor George Cl in ton .  Washington approved t h e  
1/ 
0 

d r a f t ,  and the l e t t e r  was s e n t  t o  Cl in ton .  Finding 15, i n f r a .  Our 

f i n d i n g s  a l s o  i n d i c a t e  t h a t  on J u l y  3 ,  1795, a f t e r  C l in ton  had been 

succeeded as  Governor of New York by John J a y ,  S e c r e t a r y  P i c k e r i n g  

wrote t o  Jay informing him t h a t  under f e d e r a l  law New York could  n o t  

purchase Ind ian  l and  wi thou t  t h e  d i r e c t  p a r t i c i p a t i o n  of t h e  f e d e r a l  

government. a. 
These f i n d i n g s  f o r c e  u s  t o  t h e  i n e v i t a b l e  conclus ion t h a t  the 

United States had a c t u a l  knowledge of the  i n t e n t i o n  of New York S t a t e  

t o  purchase land from t h e  Cayugas. Its agen t  for t h e  Six Nations  

had a c t u a l  knowledge no later than May 22 ,  1795, when he wrote  t o  

S e c r e t a r y  P i c k e r i n g  concerning t h e  proposed t r e a t y .  Its S e c r e t a r y  

of War had a c t u a l  knowledge no l a t e r  than  June 13, 1795, when h e  

requested of the  At torney General  an opin ion  on t h e  l e g a l i t y  of t h e  

proposed purchase.  Its P r e s i d e n t  had actual knowledge no l a t e r  than  

1/ Although the Conmission has  been u n a b l e  t o  l o c a t e  a copy e i t h e r  - 
of the draft o r  t h e  l e t t e r ,  t h e  t iming of t h e  let ter  (only one week 
a f te r  t h e  At torney Genera l  i s sued  his op in ion) ,  t o g e t h e r  w i t h  S e c r e t a r y  
P i c k e r i n g ' s  s t a tement  t o  I s r a e l  Chapin i n  h i s  June 29 l e t t e r  t h a t  
he had s e n t  a copy of the  At to rney  ~ e n e r a l ' s  op in ion  t o  Governor 
C l i n t o n  (Finding 16,  in f ra ) ,  leads the  Commission t o  i n f e r  that t h e  
d r a f t  and letter concerned t h e  proposed New York treaties w i t h  the 
Onondagas, Oneidas, and Cayugas, and t h a t  t h e  l e t t e r  was actually 
s e n t .  
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June 23, 1795, when he approved t h e  d r a f t  of S e c r e t a r y  ~ i c k e r i n g ' s  
2/  - 

l e t t e r  t o  t h e  Governor of New York. 

Our f i n d i n g s  a l s o  i n d i c a t e  t h a t  s i x  weeks a f t e r  t h e  1795 t r e a t y  

t h e  Cayugas complained t o  t h e i r  a g e n t ,  I s r a e l  Chapin, Jr. t h a t ,  i n  

e f f e c t ,  t h e i r  land had been taken from them without  t h e i r  consent .  

They charged t h a t  t h e  I n d i a n s  who s o l d  t h e  land t o  New York were not  

r e s i d e n t s  of t h e  r e s e r v a t i o n ,  and thus  no t  i t s  lawfu l  owners. They 

s t a t e d  t h a t  t h e  land now l e f t  t o  them was i n s u f f i c i e n t  f o r  t h e i r  

continued usage.  They reques ted  a s s i s t a n c e  from t h e  S e c r e t a r y  of 

War. The record  does n o t  i n d i c a t e  t h a t  t h e  S e c r e t a r y  of War o r  any 

o t h e r  f e d e r a l  o f f i c e r  came t o  t h e i r  a s s i s t a n c e .  

I n  sum, wi th  r e s p e c t  t o  the 1795 t r e a t y ,  w e  conclude t h a t  t h e  

United S t a t e s  had a c t u a l  knowledge of t h e  i n t e n t i o n  of New York t o  

purchase land from t h e  Cayugas, and t h a t  t h e  Cayugas complained t o  t h e  

United S t a t e s  about t h e  f a i r n e s s  of the t r e a t y ,  bu t  the  federal 

2/ Our f i n d i n g s  a l s o  i n d i c a t e  t h a t  I s r a e l  Chapin, J r . ,  the  f e d e r a l  - 
government's agent  t o  t h e  Cayugas, was p r e s e n t  dur ing  t h e  n e g o t i a t i o n  
and s i g n i n g  of t h e  1795 t r e a t y .  Findings  18  and 19 J n f r a .  The 
defendant  a rgues  t h a t  Chapin a t t e n d e d  t h e  t r e a t y ,  and wi tnessed i t ,  
a s  a  p r i v a t e  c i t i z e n  r a t h e r  than  a s  a n  o f f i c i a l  r e p r e s e n t a t i v e  of t h e  
United S t a t e s .  There is  some suppor t  i n  t h e  record  f o r  de fendan t ' s  
position--Chapin's i n s t r u c t i o n s  t h a t  he  n o t  p a r t i c i p a t e  i n  t h e  t r e a t y  
(Finding 16 ,  i n f r a ) ,  and h i s  s t a tement  t o  S e c r e t a r y  P icker ing  t h a t  he  
)I 

a t t ended  as  a p r i v a t e  i n d i v i d u a l  wi thou t  speaking o r  having anything 
t o  do i n  t h e i r  Counci l  more than ano ther  ind iv idua l"  (Finding 19, i n f  r a )  . 
However, because  our  conc lus ion  t h a t  t h e  United S t a t e s  had a c t u a l  
knowledge of t h e  t r e a t y  is s u f f i c i e n t  t o  e s t a b l i s h  t h e  p o t e n t i a l  
l i a b i l i t y  of t h e  defendant,  i t  is  unnecessary f o r  u s  t o  determine in 
t h i s  c a s e  whether p resence  wi thou t  p a r t i c i p a t i o n  can e s t a b l i s h  such 
l i a b i l i t y ,  and we s h a l l  r e f r a i n  from making any de te rmina t ion  whether 
o r  n o t  Chapin a t t cnded  i n  h i s  o f f i c i a l  c a p a c i t y .  
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government d i d  n o t  come t o  t h e i r  a s s i s t a n c e .  We restate our  h o l d i n g  

t h a t  t h e  United S t a t e s  w i l l  be l i a b l e  i f  t h e  Cayuga Nation d i d  n o t  

r e c e i v e  conscionable  c o n s i d e r a t i o n  f o r  t h e  land i t  s o l d  t o  New York 

under t h e  t r e a t y  of J u l y  27, 1795. 

The 1807 Transac t ion  

The defendant acknowledges t h a t  i t  had a c t u a l  knowledge of t h e  

1807 t r e a t y .  Our f i n d i n g s  confirm t h a t  t h e  United S t a t e s  had a c t u a l  

knowledge of  t h e  t r e a t y .  We have a l s o  found t h a t  a r e p r e s e n t a t i v e  of 

t h e  United S t a t e s  p a r t i c i p a t e d  i n  t h e  n e g o t i a t i o n s  l e a d i n g  up t o  t h e  

t r e a t y ,  and was p r e s e n t  a t  t h e  t r e a t y  s i g n i n g .  We t h e r e f o r e  r e s t a t e  

our  holding t h a t  t h e  United S t a t e s  w i l l  be l i a b l e  i f  t h e  Cayuga 

Nation d i d  no t  r e c e i v e  conscionable  c o n s i d e r a t i o n  f o r  t h e  l a n d  i t  

s o l d  t o  New York under t h e  1807 t r e a t y .  

The Valua t ion  Issue 

The p l a i n t i f f  has  a l s o  proposed f i n d i n g s  of fact and b r i e f e d  t h e  

ques t ion  of t h e  v a l u e  of t h e  l a n d s  acqu i red  by New York under t h e  two 

t r e a t i e s .  The p l a i n t i f f  r e l i e s  p r i m a r i l y  on t h e  r e s a l e s  and t h e  

a p p r a i s a l  desc r ibed  i n  our  Finding of Fac t  7 ,  28 Ind.  C 1 .  Comm. 237. 

The defendan t ,  on t h e  o t h e r  hand, a rgues  t h a t  t h e  v a l u a t i o n  i s s u e  is 

n o t  now before t h e  C o m i s s i o n .  We must agree .  I n  t h i s  op in ion  we 

a r e  concerned only  w i t h  d e c i d i n g  t h e  i s s u e s  s p e c i f i e d  i n  t h e  remand 

o r d e r  of t h e  Court  of Claims. 



36 Ind. C1. Comm. 75 81 

This case shall now proceed to a determination of the extent of 

the defendant's liability to the plaint i f fs ,  i f  any, under the I795 

and 1807 treaties.  

Brant ley Blue, ommis sioner /" 
We Concur: i 

~ k h d k .  Vance, Commissioner 


