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BEFORE THE INDIAN CLAIMS COMMISSION 

THE NAVAJO TRIBE, 1 
1 

P l a i n t i f f ,  1 
1 

V *  1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant, 1 

Docket No. 69 
(Claims 1 through 6 and C l a i m  8) 

Appearances : 

William C. Schaab, Attorney f o r  t h e  
Plaintlf f .  

Dean K. Dunamore, wi th  whom was 
Ass i s t an t  Attorney General Wallace H, 
Johnson, Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Kuykendall, Chairman, de l i ve r ed  t h e  opinion of t h e  Commission. 

The Commission has before  i t  defendant ' s  motion of February 5, 1975, 

f o r  an order  g r an t i ng  f i n a l  judgment of dismissal of p l a i n t i f f ' s  e i gh th  

claim i n  this docket. P l a i n t i f f  f i l e d  a response on March 3, 1975. The 

conten t ions  of t h e  p a r t i e s  are summarized h e r e i n a f t e r .  

The e igh th  claim a l l e g e s  t h a t  i n  1886 p l a i n t i f f  agreed wi th  defendant  

t o  provide s cou t s  and guides  t o  defendant i n  o rde r  t o  assist defendant i n  

i ts  war aga in s t  the  Apache Tribe of Indians.  P l a i n t i f f  f u r t h e r  alleges 

t h a t  i t  en te red  i n t o  t he  agreemeat on cond i t i on  t h a t  defendant r e t u r n  

t o  p l a i n t i f f  i ts  homelands, described elsewhere i n  t h e  petition, t h a t  

defendant ' s  officers, "purporting t o  act for  and bind respondent ," accepted 



t h i s  condi t ion ,  and t h a t  p l a i n t i f f  f u l f i l l e d  i t s  p a r t  of t he  agreement 

i n  r e l i a n c e  on defendant ' s  promise, but  t h a t  defendant n e i t h e r  r e tu rned  

p l a i n t i f f ' s  homelands t o  p l a i n t i f f  i n  accordance with t h e  1886 agreement, 

nor compensated p l a i n t i f f  f o r  t h e  va lue  thereof .  

I n  suppor t  of its motion, defendant s t a t e s  t h a t  p l a i n t i f f  withdrew 

i ts  e igh th  c la im by i t s  f i r s t  amended p e t i t i o n ,  f i l e d  October 1, 1969; 

tha t  p l a i n t i f f ' s  motion t o  amend t h e  p e t i t i o n  requested re ins ta tement  

of  claims 1 through 6 bu t  not  t h e  e igh th  claim; and t h u s  t he  Commission 

no longer  has  j u r i s d i c t i o n  over  t he  e igh th  claim. E a r l i e r  this ycar 

the Comiss ion  considered and disagreed with these content ions  of 

defendant. See 35 Ind. C1. Corn. 305. Wc determined t h a t  p l a i n t  i f f ' s  

f i r s t  amended p e t i t i o n  d id  no t  d e l e t e  t he  a l l e g a t i o n s  of f a c t  which were 

the substance of claims 1 through 6 and cla im 8, and t h a t  p l a i n t i f f ' s  

seventh claim, which c l e a r l y  remained a f t e r  t h e  1969 amended p e t i t i o n  was 

f i l e d ,  s t a t e d  t h a t  p l a i n t i f f  " r e s t a t e s  and r ea f f i rms  each and every 

a l l ega t i on  of f a c t "  of t h e  o r i g i n a l  p e t i t i o n .  Id. We concluded t h a t  

defendant 's  motion f o r  d i s n i s s a l  of c la im 8 should be denied. We adhere 

t o  our e a r l i e r  r u l i ng .  

Defendant next  argues  t h a t   lai in tiff's purported cause of a c t i o n  

for t he  r e t u r n  of i t s  homelands f a i l s  t o  s t a t e  a  cause of action upon 

which t he  Commission can g ran t  r e l i e f ,  s i n c e  t h e  Commission has  j u r i s d i c t i o n  
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Defendant f u r t h e r  argues t h a t ,  s i n c e  t he  e i g h t h  claim is based on 

a l l e g e d  promises made by d e f e n d a n t ' s  m i l i t a r y  o f f i c e r s ,  i t  f a i l s  t o  s t a t e  

a claim for  which defendant  is l i a b l e .  W e  a g r e e  t h a t  de fendan t ' s  o f f i c e r s  

a c t i n g  on t h e i r  own a u t h o r i t y  could  n o t  b ind defendant .  See Uni ted S t a t e s  

v. McDougall's Admin is t ra to r s ,  1 2 1  U.S. 89 (1897); McCalib v. United States, 

83 C t .  C 1 .  79 (1936). However, p l a i n t i f f ' s  c l a im i m p l i e s  t h a t  d e f e n d a n t ' s  o f -  

ficers had a u t h o r i t y  t o  do so .  I f  p l a i n t i f f  can prove t h a t  de fendan t ' s  

officers had a u t h o r i t y  t o  make t h e  a l l e g e d  agreement on behalf  of de fendan t ,  

and d i d  so, p l a i n t i f f  may be e n t i t l e d  t o  a monetary recovery. 

F i n a l l y ,  defendant  argues  t h a t  t h e  causeof  a c t i o n  f o r  compensation 

f o r  t h e  value of p l a i n t i f f ' s  l ands  which f a  s e t  f o r t h  i n  p l a i n t i f f ' s  

e i g h t h  c la im h e r e i n  was l i t i g a t e d  by t h e  same p l a i n t i f f  i n  Docket 229. 

See 23 Ind. C1. Corn. 244 (1970). However, p l a i n t i f f ' s  c l a im i n  Docket - 
229 was based on t h e  Trea ty  of June 1, 1868, 1 5  S t a t .  667. P l a i n t i f f ' s  

e i g h t h  claim h e r e i n  is  a claim f o r  breach of an agreement made i n  1886, 

and thus  is a d i f f e r e n t  cause  of  a c t i o n  from t h a t  i n  Docket 229. 

For t h e  fo rego ing  r e a s o n s ,  we conclude t h a t  de fendan t ' s  motion f o r  

d i s m i s s a l  of  p l a i n t i f f ' s  e i g h t h  c l a i m  should be denied.  

However, de fendan t ' s  motion raises t h e  i n h e r e n t  q u e s t i o n  of whether 

there is evidence t o  suppor t  t h i s  claim, s i n c e  i t  is based on an 

a l l e g e d  o r a l  agreement made by d e f e n d a n t ' s  m i l i t a r y  o f f i c e r s  89 years ago. 

Compare, Makah Ind ian  T r i b e  v. United S t a t e s ,  Docket 60-A, 34 Ind. C1. 

Cornm. 14, 19  (1974). In  o r d e r  to recover ,  i t  w i l l  b e  necessa ry  f o r  
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p l a i n t i f f  t o  prove t h a t  : 

(1) an agreement was made, by and between p l a i n t i f f  and m i l i t a r y  

o f f i c e r s  of de fendan t ,  whereby p l a i n t i f f  agreed t o  f u r n i s h  

g u i d e s  and s c o u t s  t o  serve the  defendant i n  i ts  war a g a i n s t  

t h e  Apache Tr ibe  of Ind ians ,  i n  c o n s i d e r a t i o n  of which 

defendant  promised t o  r e t u r n  p l a i n t i f f ' s  homelands t o  i t ;  and 

(2) t h e  m i l i t a r y  o f f i c e r s  making t h e  aforesaid promise f o r  and on 

beha l f  of t h e  defendant ,  had t h e  a u t h o r i t y  t o  do so;  and 

(3) p l a i n t i f f  f u l l y  performed i ts  agreement above s e t  f o r t h .  

Under t h e s e  c i rcumstances ,  w e  w i l l  r e q u i r e  p l a i n t i f f  t o  make a 

w r i t t e n  o f f e r  of proof of a l l  s u b s t a n t i v e  evidence i t  w i l l  p r e s e n t  a t  

trial and t o  submit s a i d  evidence in f u l l  w i t h  s a i d  o f f e r  of proof i n  

accordance w i t h  t h e  o r d e r  w e  are i s s u i n g  c o n c u r r e n t l y  w i t h  t h i s  opinion.  

Concurring : 


