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BEFORE THE INDIAN CLAIMS COMMISSION 

THE CONFEDERATED TRIBES OF THE 
COLVILLE RESERVATION, 1 

1 
P l a i n t i f f s ,  ) 

1 
v ) DocketNo. 181-C 

) 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant. 

Decided: June 13,  1975 

Appearances : 

Richmond F. Allen and Abe W. Weissbrodt , 
Attorneys f o r  P l a i n t i f f s .  Ruth W. Duhl 
was on the b r i e f .  

Bernard J. Rothbaum, Jr. ,  wi th  whom was 
Ass i s t an t  Attorney General Wallace 
H. Johnson, Attorneys f o r  t he  Defendant. 

OPINION OF THE COMMISSION ON DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT OR DETERMINATION OF POINTS O F  LAW 

Kuykendall, Chairman, delivered t h e  opinion of t he  Commission. 

P l a i n t i f f  t r i b e s  seek damages i n  t h i s  docket aga ins t  t he  United 

States f o r  a l l eged  a c t s  of p r i v a t e  par t ies ,which  p l a i n t i f f s  al lege  

were i n  the n a t u r e  of t r e s p a s s  upon land t o  which p l a i n t i f f s  held 

abo r ig ina l  t i t l e  and which had been set  a s i d e  for ~ l a i n t  i f  f s '  occupancy 

and use  by an Executive o rde r  of the Pres iden t ,  dated J u l y  2 ,  1872, 

P l a i n t i f f s  a l l e g e  t h a t  the a c t s  complained of wrought i n j u r y  to 

them by: dep l e t i ng  t h e  q u a n t i t i e s  of f i s h  i n  t he  Columbia River;  
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deple t ing  t h e  quan t i ty  of minerals and metals loca ted  beneath the land 

i n  quest ion;  tak ing  t h e i r  lands by author iz ing  rights-of-way f o r  

,construct ion of railways across  por t ions  of i t ;  and, depr iv ing  p l a i n t i f f s  

of t h e  use of a "common hunting ground". 

We have discussed a t  length i n  previous cases p l a i n t i f f s '  abo r ig ina l  

land area ,  t h e  Executive order  of Ju ly  2, 1872,  and t h e  opening, en t ry ,  

development and se t t lement  of these lands under t h e  laws of the United 

S t a t e s  and the  S t a t e  of Washington. The f indings  of f a c t  i n  these  

p r i o r  decis ions set f o r t h  a d e t a i l e d  s tatement  of the  h i s t o r y  of 

p l a i n t i f f s '  r e l a t i o n s  with the  defendant.  See, Confederated Tribes of 

t h e  Co lv i l l e  Reservation v. United S t a t e s ,  Docket 181, e t  a l . ,  4 Ind. 

C 1 .  Comm. 151, 187 (1956); 7 Ind. C1. Corn. 187, 208 (1959); 8 Ind. C1. 

Comm. 420, 429 (1960); 18 Ind. C1.  Conmr. 531 (1967). 

Defendant's motion for  summary judgment o r  f o r  determinat ion of 

poin ts  of law, p l a i n t i f f s '  motion f o r  determination of i s s u e s  of law and 

opposi t ion t o  defendant 's  motion for summary judgment, and defendant 's  

rep ly  b r i e f  and opposi t ion t o  p l a i n t i f f s '  motion f o r  determinat ion of 

i s sues  of law a r e  now before  us. No evidence has been introduced 

herein.  

In  support of i ts motion f o r  summary judgment defendant argues 

t h a t  there is no genuine i s s u e  a s  t o  any material fact and t h a t  i t  

is e n t i t l e d  t o  judgment i n  its favor  a s  a matter of law and 



36 Ind. C1. Camn. 183 185 

moves t h a t  w e  r u l e  upon f i v e  po in t s  of law which w e  d i s cus s  he re ina f t e r .  

p l a i n t i f f s  have f i l e d  t h e i r  own motion f o r  r u l i n g s  of law concerning 

many of t h e  same i s sues .  We w i l l  d i s cus s  t h e  case  i n  terms of the i s sues  

thus presented. 

EXTINGUISHMENT OF TITLE 

Both p a r t i e s  have requested r u l i n g s  of law a s  t o  d a t e s  of 

extinguishment of p l a i n t i f f ' s  t i t l e  t o  t h e  a r e a  s e t  aside by the  1 8 7 2  

Executive o rde r  of t h e  Pres ident ,  supra ,  conta in ing  approximately 2,850,000 

acres ,  a l l  of which is wi th in  t h e  S t a t e  of Washington, and is  designated 

as Royce Area 536 i n  t h e  18 th  Annual Report of t h e  Bureau of American 

Ethnology, P a r t  11. 

On May 9, 1891, members of a commission, a c t i n g  pur suan t  t o  a 

provision i n  t he  Indian Appropriat ion Act of August 19,  1890, 26 S t a t .  

336, 355, en t e r ed  i n t o  an  agreement of ce s s ion  with p l a i n t i f f s .  Under 

the agreement p l a i n t i f f s  ceded t h e  nor thern  po r t i on  of t h e  Colv i l l e  

Reservation, h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  "North h a l f , "  conta in ing  

approximately 1,450,000 a c r e s .  Congress, however, d id  not  then r a t i f y  

the agreement. S. Rep. No. 664, 52d Cong.. 1st Sess.  3-5 (1892) 

Ins tead ,  by t h e  A c t  of J u l y  1, 1892, 27 S t a t .  62, Congress "re- 

stored" the North h a l f  t o  t h e  pub l i c  domain, and provided t h a t  i t  should 

be opened t o  s e t t l emen t  and e n t r y  by P r e s i d e n t i a l  proclamation. The 

f u r t h e r  provided t h a t  each i n d i v i d u a l  member of p l a i n t i f f s  res id ing  

within t h e  North h a l f  should r ece ive  an a l lo tment  i n  s e v e r a l t y  of 80 acre* 

of land. By the Act of February 20, 1896, 29 S t a t .  9 ,  t h e  North ha l f  
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was opened t o  e n t r y  under the  mineral laws of t h e  United S t a t e s  and 

by a P res iden t i a l  proclamation issued on Apr i l  10 ,  1900, 31 S t a t .  

1963, pursuant t o  t h e  1892 Act, t h e  North ha l f  was opened f o r  e n t r y  

and set t lement .  In  the  Indian Appropriation Act of June 21, 1906, 

34 S t a t .  325, 377-78, Congress approved and c a r r i e d  i n t o  e f f e c t  t h e  

1891 agreement of cess ion ,  with c e r t a i n  modif icat ions concerning 

considerat ion.  

We now tu rn  t o  the  remaining por t ion  of Royce Area 534, herein- 

a f t e r  r e fe r r ed  t o  as  the  "South ha l f , "  an a r e a  of approximately 1,400,000 

ac res .  

By t h e  Indian Appropriation Act of J u l y  1, 1898, 30 S t a t .  571, 593, 

Congress opened t h e  South ha l f  t o  en t ry  under t h e  mineral laws of t h e  

United S ta t e s .  

In  1905, p l a i n t i f f s  and commissioners of t he  United S t a t e s  entered 

i n t o  an agreement providing f o r  cess ion  t o  t h e  United S t a t e s  of a l l  

i n t e r e s t s  claimed by p l a i n t i f f s  i n  t h e  South h a l f .  Congress d i d  not 

r a t i f y  the  cess ion  agreement pe r t a in ing  t o  t h e  South h a l f .  S. Rep. 

No. 1424, 59th Cong., 1st Sess.  3 (1906). 

By t h e  Act of March 22, 1906, 34 S t a t .  80, Congress au thor ized  

t h e  Secre tary  of the  I n t e r i o r  t o  make a l lo tments  t o  each man, woman, 

and ch i ld  belonging t o  o r  having t r i b a l  r e l a t i o n s  on the  diminished 

Co lv i l l e  Indian Reservation ( the  South h a l f ) .  The a c t  a l s o  authorized 

t h e  President  t o  proclaim t h e  r e se rva t ion  lands which were not  a l l o t t e d  

o r  reeerved f o r  o t h e r  purposes open f o r  se t t lement  under t h e  provis ions  
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of t h e  homestead laws. By the  A c t  of May 3, 1916, 39 S t a t .  1778, the 

surplus lands of t h e  South half were opened f o r  entry by Pres iden t i a l  

proclamation. 

Of t h e  approximately 1,400,000 ac res  contained i n  the  South h a l f ,  

some 580,000 were disposed of by al lotment  and ent ry .  The remainder 

was res tored  t o  possession of t h e  p l a i n t i f f s  by t h e  Act of July 24,  1956, 

70 S t a t .  626, which provided: 

That the  undisposed-of lands of the  Co lv i l l e  Indian 
Reservation, Washington, d e a l t  with by the  Act of Narch 2 2 ,  
1906 (34 S t a t .  80), a r e  hereby r e s to red  t o  t r i b a l  ownership 
t o  be held i n  t r u s t  by t h e  United S t a t e s  t o  the same extent  
as a l l  o the r  t r i b a l  lands on t h e  e x i s t i n g  reserva t ion ,  subject 
t o  any e x i s t i n g  v a l i d  r i g h t s  . . . . 
Defendant argues t h a t  the  d a t e  of extinguishment of p l a i n t i f f s  t i t l e  

t o  t h e  North ha l f  of t he  C o l v i l l e  Reservation was May 9 ,  1891, the  da te  

of t h e  cession agreement with p l a i n t i f f s .  It c i t e s  a s  au thor i ty  f o r  t h i s  

proposition our Finding of Fact 6a i n  Confederated Tribes of the Colv i l l e  

Reservation v. United S t a t e s ,  Dockets 177 ,  181-A, and 181-B, 18 Ind. C1. 

Corn. 531, 534-35 (1968). However, f ind ing  6a merely contains a s t a t e m n t  

of p e t i t i o n e r s '  claim, and is not  a determinat ion by the  hnmiss ion  that 

t i t l e  t o  the  North half was extinguished i n  1891. Moreover, the  s t i p u l a t i o n  

f o r  e n t r y  of f i n a l  judgment, made a p a r t  of Finding 15,  dm, P -  540,  states 

I t  that t h e  F ina l  Judgment . . . s h a l l  no t  be construed a s  an admission by 

either party,  f o r  t h e  purpose of precedent o r  argument, i n  any other  case*" 

Defendant a l t e r n a t i v e l y  argues t h a t  the d a t e  of extinguishment should 

be t he  d a t e  of the A c t  of July 1, 1892, 27 S t a t .  6 2 ,  which vacated the 

Executive o rde r  of July 2 ,  1872, and authorized the  President  t o  open the  

North half t o  e n t r y  and se t t lement .  
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P l a i n t i f f s  concede t h a t  t h e  1892 Act vacated t h e i r  executive o rde r  

t i t l e ,  but  contend, as we explain below, t h a t  they r e t a ined  abor ig ina l  

t i t l e  to  t h e  North half u n t i l  t h e  Act of June 21, 1906, supra,  c a r r i e d  

i n t o  e f f e c t  t h e  1891 cess ion  agreement wi th  t h e  C o l v i l l e  Indians. 

Defendant has receded from i ts  o r i g i n a l  content ion  t h a t  the 1906 

Act d id  not  c o n s t i t u t e  a r a t i f i c a t i o n  of t h e  1891 agreement, c i t i n g  the  

recent  dec is ion  of the  Supreme Court i n  Antoine v. Washington, U.S. 

-9 43 L. Ed. 2d 129 (1975). In Antoine t h e  Court was concerned with 

hunting and f i s h i n g  r i g h t s  guaranteed t o  t h e  Indians i n  a r t i c l e  6 of 

t h e  1891 agreement, and not t h e  extinguishment of p l a i n t i f f s '  t i t l e ,  t h e  

i s sue  which i e  now before us. The Court held t h a t  t h e  1891 agreement 

had been approved by Congress i n  a s e r i e s  of s t a t u t e s ;  namely, t h e  1892 

Act, t h e  1906 Act, and f i v e  subsequent appropr ia t ion  a c t s ,  and determined 

t h a t  a r t i c l e  6 was r a t i f i e d  by t h e  1906 Act. 

However, t he  Court a l s o  s t a t e d  t h a t  "Congress could c o n s t i t u t i o n a l l y  

have terminated the  northern ha l f  of the  C o l v i l l e  Indian Reservation on 

t h e  terms and condi t ions  of t h e  1891 Agreement, even i f  that Agreement 

had never been made." The Court c i t e d  Mattz v. Arnet t ,  412 U.S. 481 (1973). - 
Section 1 of the  1892 Act provided t h a t  t h e  North ha l f  of  p l a i n t i f f s '  

reserva t ion  "be, and is hereby, vacated and r e s to red  t o  t h e  publ ic  domain1' 

and provided t h a t  those lands  be opened t o  se t t lement  and e n t r y  by 

P r e s i d e n t i a l  proclamation. The Supreme Court,  i n  Mattz, supra, a t  504 

6 n. 22, s p e c i f i c a l l y  c i t e d  t h e  1892 Act as an example of a b i l l  which 
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express ly  provided f o r  the  te rmina t ion  of the r e s e r v a t i o n  and d id  so i n  

unequivocal terms. 

P l a i n t i f f s  argue,  however, t h a t  t h e  l e g a l  e f f e c t  of t h e  a c t  was 

merely t o  r e s t o r e  t he  North h a l f  l ands  t o  t h e i r  pre-1872 s t a t u s ,  i - e m ,  

a b o r i g i n a l  t i t l e  i n  p l a i n t i f f s .  W e  d i sagree .  

Congress has  t h e  power t o  ex t i ngu i sh  a b o r i g i n a l  t i t l e .  United S t a t e s  

v. Santa Fe and P a c i f i c  R.R., 314 U.S. 339, 347 (1941); T u r t l e  Mountain 

Band of Chippewa Indians  v. United S t a t e s ,  203 C t .  C1.  426, 490 F.2d 935 

(1974), modifying and a f f ' g  Docket 113, e t  a l . ,  26 Ind. C1. Comm. 339 

(1971). Sec t ion  8 of t h e  1892 Act provided t h a t  no th ing  i n  the  a c t  was 

t o  be construed a s  recognizing t i t l e  o r  ownership of p l a i n t i f f s  t o  t h e  

North h a l f .  It seems c l e a r  t h a t  t h e  i n t e n t  of  Congress i n  passing t he  1892 

Act was t o  d i v e s t  p l a i n t i f f s  of any t i t l e  they may have had t o  t h e  North 

half. We are of  t h e  opinion,  t h e r e f o r e ,  t h a t  t h e  d a t e  of extinguishment 

of p l a i n t i f f s '  t i t l e  t o  t h e  North h a l f  was t h e  e f f e c t i v e  d a t e  of t h e  1892 

Act, J u l y  1, 1892. 

Defendant 's  p o s i t i o n  regard ing  t h e  South h a l f  of t h e  p l a i n t i f f s '  

r ese rva t ion  is  t h a t  i t  was taken piecemeal on two d a t e s ,  J u l y  1, 1898, 

and March 22, 1906. The former d a t e  is t h e  d a t e  of t h e  s t a t u t e  (30 S t a t .  

593) which opened t h e  mineral-bearing lands  of t h e  South h a l f  t o  e x p l o i t a t i o n  

under  t h e  minera l  laws of t h e  United S t a t e s ,  The l a t t e r  d a t e  is t h e  d a t e  

of t h e  s t a t u t e  (34 S t a t .  80) which opened t h e  South h a l f  t o  pub l i c  e n t r y  

under t h e  homestead, mining, t imber and i r r i g a t i o n  laws of t h e  United S t a t e s *  



36 Ind. C1. Comm. 183 190 

Defendant argues t h a t  t he se  s t a t u t e s  are i n c o n s i s t e n t  wi th  a b o r i g i n a l  

t i t l e ,  and f i n a l l y  ext inguished any such t i t l e  as p l a i n t i f f s  may have had 

t o  lands i n  t h e  South h a l f .  

P l a i n t i f f s  respond t h a t ,  except  a s  t o  lands l awfu l ly  taken up under 

t h e  Act of July 1, 1898, supra,  providing f o r  e n t r y  under t h e  mining 

laws, o r  under t h e  proclamation of May 3, 1916, 29 S t a t .  1778,  allowing 

en t ry  pursuant t o  t he  A c t  of 1906, supra ,  p l a i n t i f f s '  t i t l e  t h e  South h a l f  

was never ext inguished.  

We agree with p l a i n t i f f s .  The Act of March 22, 1906, d i f f e r s  

m a t e r i a l l y  from t h e  1892 Act.  We can f i n d  i n  t h i s  a c t  no a f f i r m a t i v e  

s ta tement  by Congress ex t inguish ing  p l a i n t i f f s '  t i t l e .  

We f i n d  support  f o r  our p o s i t i o n  i n  t h e  case  of Seymour v. 

Superintendent ,  368 U.S. 351 (1962). That ca se ,  not  c i t e d  by e i t h e r  

p a r t y  he re to ,  involved a p e t i t i o n  f o r  a w r i t  of habeas corpus by 

a f e lon  convicted of burg la ry  i n  t h e  c o u r t s  of t h e  S t a t e  of Washington. 

The p e t i t i o n e r ,  Seymour, argued t h a t  t h e  s t a t e  cou r t s  were wi thout  

j u r i s d i c t i o n  because he was an e n r o l l e d  member of t h e  C o l v i l l e  Indian 

Tr ibe ,  and t h a t  h i s  purported crime had been committed i n  " ~ n d i a n  

country" as def ined  i n  1 8  U.S.C. s1151 (62 S t a t .  757, as amended, 6 3  

S t a t .  94),  and t h e r e f o r e  i t  w a s  an o f f ense  "within the exc lus ive  

j u r i s d i c t i o n  of t h e  United S t a t e s "  under 1 8  U.S.C. $1153. 

The s t a t e  c o u r t s  of Washington denied ~eymour's p e t i t i o n ,  f i n d i n g  

t h a t  although he was a member of t h e  C o l v i l l e  Tr ibe ,  t h e  burg la ry  upon 

which h i s  convic t ion  was based d id  no t  occur i n  Ind ian  country. The 
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crime had occurred i n  t h e  South h a l f  of  t h e  C o l v i l l e  Indian Reservation. 

The Washington Supreme Court found t h a t  t h e  1906 Act and the  1916 Proclamation 

ext inguished Indian t i t l e  t o  t h e  South h a l f  of the  Co lv i l l e  Reservation. 

The Supreme Court reversed ,  f i nd ing  t h a t  t he  1906 Act did no t  

conta in  language ex t ingu i sh ing  t i t l e  t o  t h e  South h a l f .  It found t h a t  

the  1906 Act repea ted ly  r e f e r s  t o  t h e  C o l v i l l e  Reservation i n  a manner 

t h a t  makes i t  c l e a r  t h a t  t he  r e se rva t ion  should cont inue t o  e x i s t  a s  

such. 368 U.S.  at 356-57. 

. . . Consequently, i t  seems c l e a r  t h a t  t he  purpose 
of t h e  1906 Act was n e i t h e r  t o  des t roy  t h e  ex i s t ence  of 
t he  diminished C o l v i l l e  Indian Reservation nor t o  l e s sen  
f e d e r a l  r e s p o n s i b i l i t y  f o r  and j u r i s d i c t i o n  over t he  
Indians having t r i b a l  r i g h t s  on t h a t  r e se rva t ion .  The 
Act d i d  no more than open t h e  way fornon-Indian s e t t l e r s  
t o  own land on the  r e se rva t ion  I n  a manner which the  
Federal  Government, a c t i n g  as guardian and t r u s t e e  
f o r  t h e  Ind ians ,  regarded as b e n e f i c i a l  t o  t he  develop- 
ment of i t s  wards. 

* * * *  
. . . This same cons t ruc t ion  of t he  1906 Act has 

been adopted by the  Department of I n t e r i o r ,  the  agency 
o f  government having primary r e s p o n s i b i l i t y  f o r  Indian 
a f f a i r s .  And t he  S o l i c i t o r  General has  urged t h i s  
cons t ruc t ion  upon the  Court i n  t h i s  very case.  W e  
t h e r e f o r e  conclude t h a t  the Washington cou r t s  e r r e d  
i n  holding t h a t  t h e  1906 Act d i sso lved  the  C o l v i l l e  
Indian Reservat ion because i t  seems c l e a r  t h a t  t h i s  
r e se rva t ion  is s t i l l  i n  ex is tence .  [ foo tnotes  omi t ted]  

We recognize t h a t  none of t he  p a r t i e s  before  t he  Commission were 

p a r t i e s  t o  t h a t  case,  and t h a t  t he  i s s u e s  are not  similar. W e  never- 

t h e l e s s  f i n d  t h e  reasoning behind t h e  Supreme Cour t ' s  i n t e r p r e t a t i o n  

of t h e  1906 A c t  persuas ive  when appl ied  t o  t h e  i s s u e  of extinguishment 

of p l a i n t i f f s '  t i t l e .  We conclude, t h e r e f o r e ,  t h a t  except as to t h e  

approximately 580,000 a c r e s  of l ands  l awfu l ly  taken up by e n t r y  
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1/ 
pursuant t o  t h e  laws of t he  United states: ~ l a i n t i f  £8' t i t l e  t o  the 

South h a l f  has never been ext inguished.  

FISHERIES 

P l a i n t i f f s '  f i r s t  c la im is  f o r  t he  s p o l i a t i o n  and d e p l e t i o n  of i ts  

f i s h e r i e s  and f i s h i n g  grounds. P l a i n t i f f s '  p e t i t i o n  a l l e g e s  t h a t  

defendant,  by i t s  a c t s  and omissions,  caused dep le t i on  of p l a i n t i f f s '  

f i s h e r i e s  s o  t h a t  p l a i n t i f f s  l o s t  t h e i r  p r i n c i p a l  a r t i c l e s  f o r  b a r t e r  

and a major p a r t  of t h e i r  food supply,  and s u f f e r e d  o t h e r  damages. 

~ e f e n d a n t  's motion f o r  summary judgment argues t h a t  t h i s  c la im must 

be dismissed because t h e r e  can be no recovery f o r  damage t o  a b o r i g i n a l  

f i s h i n g  r i g h t s .  Defendant c i t e s  T l i n g i t  and Haida Ind ians  v. United 

S t a t e s ,  182 C t .  C1 .  130 (1968), i n  support  of i t s  p o s i t i o n .  

The Court of Claims considered and r e j e c t e d  t h e  same argument 

i n  dea l ing  with a s i m i l a r  motion i n  United S t a t e s  v. Native V i l l a g e  

of Unalakleet,  188 C t .  C 1 .  1, 1 4 ,  411 F. 2d 1255, 1261 (1969L a f f  'g 
2 /  -. - 

Docket 285, e t  a l . ,  19 Ind. C1 .  Comm. 140 (1968). The c o u r t  he ld  

t h a t  a cause of a c t i o n  based on fa i r  and honorable dea l ings  

d i f f e r s  from claims f o r  damages t o  hunt ing  and f i s h i n g  
r i g h t s ,  such as t h i s  cour t  ad judica ted  under a  more 
l im i t ed  j u r i s d i c t i o n a l  A c t ,  i n  [ T l i n g i t  and Haida Ind ians ,  
182 C t .  C l . ,  supra] .  W e  th ink ,  as t h e  Commission d id ,  
t h a t  t he  p e t i t i o n e r s  should have a n  oppor tun i ty  t o  advance 
these  claims a t  a  t r i a l  on t h e  merits. 

11 The ques t ion  of t he  d a t e  of t ak ing  of the l ands  taken  by lawful  - 
e n t r y  has  no t  been r a i s e d  o r  b r i e f e d  by t h e  p a r t i e s .  

2/ See a l s o  T l i n g i t  and Haida Ind ians  v. United S t a t e s .  Docket 278-A, - 
20 Ind. C l .  Comm. 508, 511-12 (1969). This  docket w a s  later  dismissed 
because of t he  enactment of t h e  Alaskan Claims Se t t lement  Act ,  85 S t a t .  
688 (1971). - See 28 Ind, C1 .  Com. 169 (1972). 
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P l a i n t i f f s '  c la im h e r e i n  is based on f a i r  and honorable deal ings.  

We t h e r e f o r e  reject defendant 's  f i r s t  argument. 

Defendant moves a l t e r n a t i v e l y  t h a t  w e  determine: 

Whether a c la im pred ica ted  upon an a l l eged  r i g h t  
of ownership t o  freely-swimming f i s h  i n  navigable  
waters  of t h e  United S t a t e s  presentso- in  t he  absence 
of any s t a t u t o r y  o r  t r e a t y  provis ion  recogniz ing  
t i t l e  i n  an Indian t r i b e  t o  designated lands ,  o r  
g r an t ing  exc lus ive  r i g h t s  t o  e x t r a c t  f i s h  from 
navigable  waters  as a conmitant thereof--an al- 
l e g a t i o n  upon which any l e g a l  recovery may be had? 
[Emphasis added] 

Defendant contends t h a t  p l a i n t i f f s '  r i g h t s  i n  an Executive 

3/ 
order  reservat ion-  a r e  not  compensable. The Court of Claims has held 

otherwise.  Three A f f i l i a t e d  Tr ibes  of Fort  Berthold Reservation 

v. United S t a t e s ,  182 C t .  C 1 .  543, 561, 390 F.2d 686, 696 (1968). 

Moreover, w e  he ld  i n  Northern Pa iu t e  Nation v.  United S t a t e s ,  Docket 87% 

30 Ind. C1. Coarm. 210 (1973), t h a t  t h e  Pyramid Lake Tribe possessed r i g h t s  i n  

water and f i s h e r i e s  on and about t h e i r  Executive o rde r  r e se rva t ion ,  and 
4 /  - 

t h a t  defendant had an o b l i g a t i o n  t o  p r o t e c t  t he se  r i g h t s .  

W e  t u r n  now t o  p l a i n t i f f s '  motion concerning f i s h e r i e s .  They 

ask t h a t  t h e  Commission determine as matters of law t h a t :  

1. The p l a i n t i f f s  have s p e c i a l  f i s h i n g  r i g h t s  i n  
r e l a t i o n  t o  t he  f i s h e r i e s  i n  t he  Columbia River and i t s  
t r i b u t a r i e s  on and ad j acen t  t o  [ t h e  1872 r e se rva t ion ] .  

3/ Defendant's a d d i t i o n a l  conten t ion ,  t h a t  a t  no time p r i o r  t o  t he  1956 - 
r ev i s ion  d i d  t h e  United S t a t e s  recognize any t i t l e  o r  ownership of plain-  
t i f f s  t o  t h e  lands  i n  ques t i on  is without  merit. See Seymour v.  Super- 
intendent ,  supra ,  and Confederated Tribes  of C o l v i l l e  Reservation v.  
United S t a t e s .  c a se s  c i t e d  p.184, supra.  

4 /  We pre t e rmi t  t he  d i s t i n c t i o n  that defendant 's  motion speaks of p l a i n t i f f s  ' - 
claim as being pred ica ted  on a " r igh t  of ownership," w h i l e  p l a i n t i f f s  speak 
of t h e i r  c la im i n  terms of "spec ia l  f i s h i n g  r igh ts . "  
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2. The defendant was bound i n  f a i r n e s s  and honor t o  
have pro tec ted  and preserved these  r i g h t s  and the f i s h e r i e s  
t o  which they were r e l a t e d  f o r  t h e  b e n e f i t  of t h e  p l a i n t i f f s .  

3. To such ex ten t  as t he  defendant caused o r  permitted 
these  f i s h e r i e s  t o  be depleted and destroyed, i t  is l i a b l e  
t o  p l a i n t i f f s  f o r  breach of i ts  ob l iga t ion  t o  have d e a l t  
with them f a i r l y  and honorably. 

P l a i n t i f f s  l a t t e r  two propos i t ions  a r e  contingent  on t h e  f i r s t .  

P l a i n t i f f s  c i t e  Sohappy v. Smith, 302 F. Supp. 899 (D. Ore. 19691, i n  

support  of t h e  f i r s t  proposi t ion.  But Sohappy dea l s  wi th  lnd ians t  

t r e a t y  r i g h t s  t o  f i s h .  In  the  absence of a  t r e a t y ,  as i n  t h e  i n s t a n t  

case,  t he  ex i s t ence  of s p e c i a l  f i s h i n g  r i g h t e  is a quest ion of f a c t .  

P l a i n t i f f  a l s o  c i t e s  T l i n g i t  and Haida, 20 Ind. C1.  Comm., supra.  But 

i n  t h a t  dec is ion  the re  were f indings  of fact t h a t  T l i n g i t  and Haida 

subs is tence  depended on f i s h .  There are no such f indings  here. 

In  Northern Paiu te ,  supra,  a t  219, w e  he ld  t h a t  t he  Pyramid Lake 

Tribe possessed s p e c i a l  r i g h t s  i n  the  water  and f i s h e r i e s  on and 

about t h e i r  reserva t ion .  In  t h a t  case,  however, w e  had before  us 

documentary evidence submitted by t h e  p l a i n t i f f s ,  as w e l l  as documents 

f i l e d  i n  court  by defendant of which w e  could take  no t i ce ,  which 

es tab l i shed  conclusively the  i n t e n t  of defendant t o  reserve t o  

p l a i n t i f f s  s u f f i c i e n t  water t o  preserve Pyramid Lake and i ts  f i s h e r i e s .  

No such evidence is before  us i n  t h i s  case. 

Without having a l l  r e l evan t  f a c t s  before  us we cannot r u l e  on t h i s  

motion. P l a i n t i f f s  may in t roduce  evidence of s p e c i a l  f i s h i n g  r i g h t s  and 

damages, i f  any, a t  t r i a l .  
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HUNTING GROUNDS 

The second c la im i n  t h i s  c a s e  i s  based upon t h e  a l l e g e d  f a i l u r e  of 

defendant  t o  s a f e g u a r d  p l a i n t i f f s '  r i g h t s  i n  common h u n t i n g  grounds.  

Defendant a r g u e s  t h a t  t h e  c la im a p p e a r s  t o  be based on t h e  Trea ty  of 

A p r i l  25, 1856, 11 S t a t .  657, between t h e  United S t a t e s  and t h e  t r i b e s  

c o n s t i t u t i n g  the Blackfee t  Na t ion ,  b u t  t h a t  p l a i n t i f f s  were no t  p a r t i e s  

t o  t h a t  t r e a t y ,  nor  were t h e y  b e n e f i c i a r i e s  of any common hun t ing  grounds 

e s t a b l i s h e d  the reby .  P l a i n t i f f s  have n o t  r e p l i e d  t o  d e f e n d a n t ' s  argument 

and have n o t  s p e c i f i e d  any o t h e r  t r e a t y  a s  t h e  s o u r c e  of t h e i r  claimed 
0 

hunt ing r i g h t s .  T h e r e f o r e ,  summary judgment of d i s m i s s a l  of p l a i n t i f f s '  

second c l a i m  will be g r a n t e d .  

REMOVAL OF RESOURCES 

P l a i n t i f f s '  t h i r d  c l a i m  a l l e g e s  t h a t  de fendan t  a ided  t h i r d  p a r t i e s  

i n  t h e  removal of r e s o u r c e s  from p l a i n t i f f s '  l a n d s  p r i o r  t o  the  ex t ingu i sh -  

ment of p l a i n t i f f s '  t i t l e  t h e r e t o .  Defendant a s s e r t s  as the  b a s i s  f o r  i t s  

motion f o r  summary judgment t h a t  " t h e r e  is no l i a b i l i t y  f o r  ' t r e s p a s s  

damages' f o r  a l l e g e d  removal of minera ls ."  While t h e  ~ l a i n t i f  f s '  p e t i t i o n  

speaks of t h i s  claim i n  terms of t r e s p a s s ,  i t s  b r i e f  speaks i n  terms of 

f a i r  and honorab le  d e a l i n g s .  

I n  Goshute T r i b e  v.  United S t a t e s ,  Docket 326-5, 31 Ind.  C 1 -  Comm- 

225, 248 (1973), a f f ' d .  206 C t .  C1. - (March 19 ,  1975) ,  we drew a 

d i s t i n c t i o n  between a c l a i m  f o r  t h e  value of minera l s  removed from 

a b o r i g i n a l  t i t l e  l a n d s  founded on a legal t r e s p a s s  t h e o r y ,  unde r  clause 

2 ,  s e c t i o n  2,  of t h e  I n d i a n  Claims Commission Act ,  and such a c la im 
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founded on the  theory of a  v i o l a t i o n  of f a i r  and honorable dea l ings ,  under 

c l ause  5,  s e c t i o n  2. Minerals had been removed from the  Goshute lands 

pursuant t o  a  t r e a t y .  W e  held t h a t  t he  t r e a t y  cons ide ra t i on  paid t o  t h e  

Goshute Tr ibe  was l e s s  than f a i r  and honorable,  and permit ted p l a i n t i f f s  

t o  recover  t h e i r  " f a i r  share" of t he  va lue  of t he  minera l s  removed from 

t h e i r  lands p r i o r  t o  t he  extinguishment of t h e i r  a b o r i g i n a l  t i t l e .  

This  i s s u e  a l s o  a rose  i n  two e a r l i e r  ca se s  (discussed i n  Goshute) 

where, as here, t h e r e  was no t r e a t y  permi t t ing  the removal of resources .  

I n  Washoe Tr ibe  v.  United States, Docket 288, 21 Ind. C1.  Comm. 447 

(1969), we determined t h a t  defendant had f a i l e d  t o  d e a l  f a i r l y  and honor- 

a b l y  with the  Washoe when i t  encouraged and pro tec ted  miners who removed 

minerals  from Washoe lands  p r i o r  t o  t h e  extinguishment of t h e i r  a b o r i g i n a l  

t i t l e .  In  Northern Pa iu t e  Nation v. United S t a t e s ,  Docket 87-A, 28 Ind. 

C1. Comm. 256 (1972), rev 'd  and remanded on o the r  grounds, 203 C t .  C 1 -  

468 (1974), t he  same i s s u e  was r a i s e d  and we reaffirmed Washoe. 

The Court of Claims, i n  i ts  Northern Paiute opinion,  dec l ined  t o  dec ide  

t he  i s s u e  of l i a b i l i t y  f o r  pre-extinguishment " t o r t i o u s  t r e spas se s "  (see 

a l s o  Goshute, supra ,  206 C t .  C1. a t ,  - s l i p  op. a t  p. 9 ) ,  .but  s t a t e d  t h a t  

t he  p l a i n t i f f  should be allowed t o  develop f a c t s  showing e x p l o i t a t i o n  and 

removal of resources  from i ts  lands  by t h i r d  p a r t i e s  with defendant ' s  a i d .  

Id .  a t  477. The cour t  c i t e d  i ts  dec i s ion  i n  T l i n a i t  and Haida Ind ians  of .--- 

Alaska v.  United S t a t e s ,  182 C t .  C1 .  130, 389 F. 2d 778 (1968), decided 

under a s p e c i a l  j u r i s d i c t i o n a l  a c t ,  as a case  where damages have been awarded 

f o r  pre-taking t r e s p a s s e s ,  L e . ,  f o r  t h e  f a i l u r e  o f ,  and r e f u s a l  by, t h e  

United S t a t e s  t o  p r o t e c t  Ind ians '  p r o p e r t i e s  from usurpa t ion  by non-Indians- 
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Accordingly ,  we conclude t h a t  p l a i n t i f f s  have a l l e g e d  f a c t s  s u f f i -  

c i e n t  t o  c o n s t i t u t e  a  cause  of a c t i o n .  Defendant ' s  motion f o r  summary 

judgment w i l l  be denied.  

Defendant i n  t h e  a l t e r n a t i v e  h a s  asked u s  t o  answer t h e  fo l lowing  

ques t  i o n  : 

Assuming, arauendo,  t h a t  t h e  p r i n c i p l e  of l i a b i l i t y  
on t h e  p a r t  of t h e  Uni ted S t a t e s  f o r  p r i v a t e  " t respass"  
t o  unrecognized I n d i a n  t i t l e  set f o r t h  i n  Washoe T r i b e  
v.  United S t a t e s ,  21 Ind.  C 1 .  Comm. 447 (1969) is c o r r e c t ,  
whether i t  can be extended t o  a  c a s e  such as  t h e  one a t  
b a r  i n  which no n o t o r i o u s  r e t r o a c t i v e  v a l i d a t i o n ,  by 
Congress,  of vo id  mining c la ims  is a l l e g e d ?  

Subsequent t o  d e f e n d a n t ' s  r e q u e s t  f o r  t h i s  r u l i n g ,  t h i s  q u e s t i o n  was 

decided by t h e  Court  of Claims i n  Northern P a i u t e ,  s u p r a ,  a t  477.  The 

Court he ld  t h a t  r e t r o a c t i v e  v a l i d a t i o n  r e s u l t s  i n  r e t r o a c t i v e  ex t ingu ish-  

ment of  t i t l e ,  and once t i t l e  is l o s t ,  t h e  b a s i s  of a  c la im f o r  t r e s p a s s  

is l o s t .  The Court  a l s o  h e l d  t h a t  i f  t h e r e  were no r e t r o a c t i v e  v a l i d a t i o n ,  

t h e  United S t a t e s  might be l i a b l e  f o r  p r i v a t e  t r e s p a s s  on Ind ian  l ands .  

P l a i n t i f f s  a s k  u s  t o  r u l e  t h a t  i f  defendant  a ided  t h i r d  p a r t i e s  

i n  t h e  e x p l o i t a t i o n  of and removal of r e s o u r c e s  from p l a i n t i f f s '  l a n d s  

o therwise  than  i n  accordance w i t h  t h e  a p p l i c a b l e  minera l  laws,  de fendan t  

is l i a b l e  f o r  t h e  v a l u e  of t h e  r e s o u r c e s  s o  removed. P l a i n t i f f s  a l s o  

r e q u e s t  t h a t  we make c l e a r  t h e  a p p l i c a b i l i t y  of  such a  r u l i n g  t o  each of 

t h e  t h r e e  p a r c e l s  of l a n d  invo lved ,  namely (1) l a n d s  t o  which p l a i n t i f f s  

had a b o r i g i n a l  t i t l e  l y i n g  o u t s i d e  t h e  1872 e x e c u t i v e  o r d e r  r e s e w a t  i o n ,  

(2) t h e  n o r t h  h a l f ,  and (3) t h e  s o u t h  h a l f .  
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I n  Yor thern  Pa$utg, t h e  Court  of Claims s t a t e d  t h a t  p l a i n t i f f  shou ld  

be allowed t o  deve lop  f a c t s  showing e x p l o i t a t i o n  and removal of r e s o u r c e s  

from its l a n d s  by t h i r d  p a r t i e s  w i t h  d e f e n d a n t ' s  a i d .  The Cour t  added, 

however, t h a t  "It may be t h e s e  c l a i m s  would n o t  b e  m a i n t a i n a b l e  under 

d e f e n d a n t ' s  broad view as t o  t h e  n a t u r e  of a b o r i g i n a l  t i t l e . "  203 

C t .  C1 .  a t  477. 

I n  l i g h t  of the  dictum of t h e  c o u r t ,  we d e c l i n e ,  a t  t h i s  t i m e ,  

t o  make t h e  r u l i n g  reques ted  by p l a i n t i f f s  a s  t o  t h e i r  a b o r i g i n a l  t i t l e  

lands.  We w i l l ,  however, g r a n t  t h e  r u l i n g s  reques ted  by p l a i n t i f f s  a s  

t o  t h e  North and South p o r t i o n s  of t h e  l a n d s  set a s i d e  by t h e  1872 

Execut ive  o r d e r ,  wi th  such m o d i f i c a t i o n s  a s  a r e  n e c e s s a r y  t o  conform 

t o  our  views expressed above concerning t h e  ext inguishment  of p l a i n t i f f s '  

t i t l e  t h e r e t o .  

RIGHTS-OF-WAY 

P l a i n t i f f s '  f o u r t h  c la im a l l e g e s  t h a t  de fendan t  f a i l e d  t o  sa feguard  

t h e  Ind ians '  r i g h t s  t o  compensation f o r  t h e  t a k i n g  and u s e  of t h e i r  

l a n d s  by r a i l r o a d  companies. 

Defendant moves f o r  summary judgment a s  t o  t h i s  c la im on t h e  ground 

t h a t  each s t a t u t e  a u t h o r i z i n g  such a g r a n t  inc luded  d e t a i l e d  p r o v i s i o n s  

f o r  the  p r o t e c t i o n  of p l a i n t i f f s .  Defendant ' s  motion is based on t h e  

". . reason  t h a t  t h e  p l e a d i n g s  on f i l e  show t h a t  t h e r e  is no genuine 

i s s u e  a s  t o  any m a t e r i a l  f a c t .  . ." 
P l a i n t i f f s  r e p l y  t h a t  even assuming, a r ~ u e n d o ,  t h e  reasonab leness  

of t h e  s t a t u t e s ,  t h e  i s s u e  of fact remains  whether t h e y  were p r o p e r l y  

executed.  P l a i n t i f f s  add t h a t  ". . . defendan t  is l i a b l e  t o  t h e  p l a i n t i f f s  
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t o  such extent  as it  may be shown t o  have disposed of i n t e r e s t  i n  

lands without paying o r  obta in ing  adequate compensation of 

damages - . . . " (Emphasis added. ) 

W e  agree w i t h  p l a i n t i f f s .  A t  l e a s t  two i s sues  of mater ia l  f a c t  

a r e  r a i s e d  by t h e  pleadings;  whether p l a i n t i f f s  received compensation 

f o r  r a i l r o a d  rights-of-way, and i f  so ,  whether t h e  compensation received 

was adequate. ~ e f e n d a n t ' s  motion f o r  summary judgment on t h i s  issue 

w i l l  be denied. 

Defendant has asked i n  the a l t e r n a t i v e  t h a t  we r u l e  on the  

following ques t ion  of law: 

Whether a claim based upon the  theory of Washoe 
Tribe v. United S t a t e s ,  supra, may be a s se r t ed  i n  regard - 
t o  the  g ran t ing  of a r a i l r o a d  right-of-way across  
abor ig ina l  t i t l e  land when t h e  s t a t u t e  au thor iz ing  the  
right-of-way on i t s  face provides f o r  f u l l  compensation 
f o r  any i n t e r e s t s  taken o r  damage done t o  an Indian t r i b e ?  

F i r s t ,  w e  quest ion t h e  assumption t h a t  p l a i n t i f f s  have based t h e i r  

claim on Washoe. Second, a s t a t u t o r y  provision t h a t  an unspecif ied 
5 /  

fu tu re  payment f o r  rights-of-way should be i n  f u l l  compensation theref  or- 

does not  now preclude proof t h a t  such compensation was i n  f a c t  inadequate. 

5/ The A c t  of May 8, 1890, 26 Stat. 102, authorized t h e  Spokane P a l l s  - 
and Northern Railway Company rights-of -way through a por t ion  of p l a i n t i f f  e ' 
reservat ion,  s u b j e c t  t o  the provision t h a t  " f u l l  compensation s h a l l  be 
made t o  such t r i b e  o r  occupants f o r  a l l  property t o  be taken o r  damage 
done by reason of the  cons t ruc t ion  of such railway, the  amount of such 
compensation t o  be ascer ta ined  and determined i n  such amwnt as t h e  
Secretary of I n t e r i o r  may d i r e c t ,  and t o  be sub jec t  t o  h i s  f approval." 
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P l a i n t i f f s  ask t h a t  we deterndne that: 

Defendant is l i a b l e  t o  t h e  p l a i n t i f f s  t o  t h e  e x t e n t  
It f a 1  l e d  t o  pay o r  o b t a i n  f o r  p l a i n t i f f s  adequate  
compensation and/or  damages f o r  r i g h t s  of way gran ted  
v a r i o u s  r a i l r o a d s  over  t h e  l ands  of t h e  1 8 7 2  rese rva-  
t i o n  p r i o r  t o  t h e  extinguishment of p l a i n t i f f s '  t i t l e  
t h e r e t o .  

P l a i n t i f f s '  s t a tement  of the law is  c o r r e c t ,  as we have i n d i c a t e d  

above, and we will g r a n t  p l a i n t i f f s '  motion f o r  t h e  reques ted  r u l i n g  

of law. P l a i n t i f f s  may proceed t o  t r i a l  t o  prove t h a t  they were n o t  

compensated or were inadequate ly  compensated f o r  rights-of-way 

over t h e i r  r e s e r v a t i o n  p r i o r  t o  extinguishment of t h e i r  t i t l e  t h e r e t o .  

The c a s e  w i l l  proceed t o  a t r i a l  on t h e  m e r i t s .  

We concur: 

Margareg H. P i e r c e ,  Commissioner 


