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BEFORE THE INDIAN CLAIMS COMMISSION 

THE THREE AFFILIATED TRIBES OF 1 
THE FORT BERTHOLD RESERVATION, ) 

1 
Plaintiff, ) 

1 
v. 1 Docket No. 350-F 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant. ) 

Upon consideration of the petition for award of attorneys' fee, 

filed October 22, 1974, by Charles A .  Hobbs, attorney of record for the 

plaintiff herein, on behalf of the contract attorneys, t h e  law firm of 

Wilkinson, Cragun and Barker, the substantiation submitted in support 

of said petition and the record in its entirety, the Commission makes 

the following findings of fact : 

1. On October 22, 1974, Charles A. Hobbs, the attorney of record 

for the plaintiff, on behalf of the contract attorneys, t h e  law firm of 

Wilkinson, Cragun and Barker (hereinafter referred to as the Firm) 

petitioned pursuant to Section 15 of the  Indian Claims Commission A c t ,  

60 Stat. 1049, f o r  :he oilcwance of attorneys' fee in the amount of 

$880,905.70, the same being 10 percentun of the final award of SR,R09,057.0~ 

in this case entered herein on June 30, 1972, plus 10 percentum of all 
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i n t e r e s t  requ i red  t o  be paid t o  t h e  p l a i n t i f f  on c e r t a i n  specified p r i n c i p a l  

sums by t h e  defendant  from t h e  d a t e  of judgment through t h e  d a t e  of 

app rop r i a t i on  of s u f f i c i e n t  money t o  s a t i s f y  t h e  award. The fee p e t i t i o n  

s e t  f o r t h  t he  a p p l i c a b l e  p rov i s ions  of t h e  a t t o r n e y  c o n t r a c t s  between t he  

Ind ian  t r i b e s  and t h e  Firm, t h e  nature of the  claim, f a c t s  concerning 

t h e  p ro fe s s iona l  and educa t iona l  s t and ing  and experience of  t h e  attorneys 

of t h e  Firm who were involved i n  t h e  i n v e s t i g a t i o n ,  formulat ion,  and 

pre sen t a t i on  of t h e  c la im be fo re  t h e  Commission, and a statement o f  the 

s e r v i c e s  rendered r e l a t i v e  t o  t h e  prosecu t ion  of t h i s  c a se  before  the 

Commission. 

2.  The Award. On August 23, 1972, a f i n a l  award was entered here in  

as f o l l o t ~ s :  

" I T  IS  THESEFORE ADJUDGED . . . the  p l a i n t i f f  sha l l  have 
and recover  from t h e  defendant t h e  sum of  $8,809,057.00, p l u s  
a d d i t i o n a l  amounts of damages measured by simple i n t e r e s t  a t  
the r a t e  o f  3 qercen t  per  annum on the p r i n c i p a l  sum of 
$2,765,367.00, and a t  5 percen t  per  annum on t h e  p r i n c i p a l  
sum of 5318,614.QO computed from June 30, 1972, t o  t h e  date 
of  payment of s a i d  p r i n c i p a l  sums." 

Funds t o  pay s a i d  award have been appropr ia ted  by t he  Congress 

pursuant  t o  Publ ic  Law 94-32, June 1 2 ,  1975. 

The Contract .  The claim he re in  was o r i g i n a l l y  prosecuted 

pursuant  t o  a c o n t r a c t  between t h e  Three A f f i l i a t e d  T r ibe s  of t h e  Fort  

Berthold Reservat ion and t h e  law f i r m  of Wflkinson, Boyden and Cragun 

(now Nilkinson,  Cragun and Barker) ,  des igna ted  Contract  No. I-1-Ind . 42492, 

*/ 28 Ind. C1. Corn. 335, 352. - 
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dated June 28,  1951, and e f f e c t i v e  f o r  a per iod of ten years beginning 

J u l y  10, 1951. This  con t r ac t  was amended on May 7 ,  1964, e f f e c t i v e  

June 17, 1964, to  provide f o r  t h e  exc lus ion  therefrom of t h e  claims 

as se r t ed  i n  Dockets 350-B and 350-C. The con t r ac t  was extended for 

succeeding per iods  of two yea r s  each through July 9, 1967. 

On June 1 2 ,  1967, t h e  Three A f f i l i a t e d  Tribes and Wilkinson, 

Cragun and Barker en te red  i n t o  s epa ra t e  c o n t r a c t s  f o r  each of t h e  claims 

then pending before  the  Indian Claims Commission being handled by t h e  

Firm. Each of t he  new c o n t r a c t s  was a c t u a l l y  a res ta tement  and continua- 

t i o n  of t h e  o r i g i n a l  1951 c o n t r a c t ,  but  was l im i t ed  t o  t he  c l a i ~ s  i n  a 

single docket. The c o n t r a c t  for t h e  claims i n  Docket 350-F was approved 

by the Bureau of Indian A f f a i r s  on September 9, 1967, r e t r o a c t i v e  t o  

July 9, 1967,  and i t  was designated No. AOOC14200069. It had an o r i g i n a l  

f ive-year  term and has been extended f o r  subsequent two-year per iods  t o  

date. 

4.  Pe r t i nen t  Contract  Provis ions .  Paragraph 4 of t h e  o r i g i n a l  1951 

con t r ac t  between the  p a r t i e s ,  r e l a t i v e  t o  a t t o r n e y  compensation, provided: 

The Attorneys s h a l l  r ece ive  a r e t a i n e r  of $5,000, to be 
paid immediately fol lowing the  execut ion of t h i s  con t r ac t .  
Addit ional  compensation t o  t he  Attorneys far s e r v i c e s  rendered 
under t he  terms of this con t r ac t  s h a l l  be contingent upon a 
recovery f o r  t h e  Tribe, and i n  t h e  event a recovery i s  
obtained,  the retair.er h e r e i n  provided for s h a l l  be  deducted 
from the t o t a l  axiiount u l t i m a t e l y  awarded t o  t h e  Attorneys. 
The Attcrneys s h a l i  receive such compensation as the rommissioner 
of Indian A f f a i x  nay f i n d  equ i t ab ly  fo  be due, i f  the ma t t e r  
be settled without submission t o  a court o r  other t r i b u n a l ,  
or  i n  t he  evenr i~ is  submitted ro a court o r  o t h e r  t r i b u n a l ,  
then such sum as i;:d cour t  o r  t r iburial  f inds  t o  be adequate 
compensation i n  accordance w i t h  s tandards  ob t a in i cg  f o r  
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prosecut ing  s i m i l a r  cont ingent  c la ims  i n  c o u r t s  of l a w ,  
cons ider ing  t h e  cont ingent  na tu re  of t he  agreement, s e r v i c e s  
rendered and r e s u l t s  ob ta ined ,  but i n  no event  s h a l l  the  
aggregate  f e e  exceed t en  per  centum (10%) of  any and all 
sums recovered o r  procured, through t h e  e f f o r t s ,  i n  whole 
o r  i n  p a r t ,  f o r  t he  Tribe, whether by s u i t ,  a c t i o n  of any 
department of the Government o r  of t h e  Congress of t h e  
United S t a t e s ,  o r  otherwise. 

It has bee11 acknowledged t h a t  t h e  t r i b e  paid $5,000 t o  t h e  Firm 

as requt red  by t h e  terms of t he  1951 c o n t r a c t .  On o r  about t h e  t ime t h e  

con t r ac t  was allended on May 7 ,  1964, t o  exclude t h e  c la ims subsequently 

asserted in 3crckets 350-13 and 350-C, $2,000 of t h e  $5,000 was de l ive red  

t o  t he  a t t o r n e y s  who were t o  r ep re sen t  t he  t r i b e  i n  s a id  dockets  a s  a  

pro r a t a  p o r t i c n  of t he  r e t a i n e r  fee. 

The 1967 con t r ac t  between the  par t ies  r e l a t i v e  t o  t h e  $3,000 of 

t he  r e t a i n e r  h e l d  by t h e  F i r m ,  provided t h a t :  

. . . In the evect a recovery i s  obta ined ,  t h e  balance o f  
t h e  retainer k e p t  by t h e  a t t o r n e y s ,  i n  t he  amount of Three 
Thousand Dol la rs  ($3,000.) s h a l l  be deducted from t h e  t o t a l  
amount u l t i r r n t e l y  awarded t o  t h e  a t t o r n e y s ,  for a l l  c la ims 
i n  which they r ep re sen t  t he  t r i b e s .  

T h i s  con t r ac t  p rovis ion  wzs c h a n ~ e d  by t h e  Bureau of  Indian A f f a i r s  a s  

a condi t ion  precedent t o  its approval  of t h e  agreement t o  provide t h a t  

t h e  $3,000 w a s  t o  be repa id  out of t h e  a t t o r n e y  f e e  awarded i n  t h e  f i r s t  

claim o r  c la ims  i n  which t h s  f i r m  had represen ted  t h e  t r i b e s .  In  t he  

c o n s o l i d a t ~ c '  Dockets 350-A, 350-E, and 350-H, t h e  Firm was awarded a fee 

l e s s  $3,000 as  compensatioa for services rendered. 22 Ind. C1. Comm. 456, 

465 (1970). A s  a r e s u l t  af the deduct ion of such sum from the  award i n  

t h a t  ca se ,  t h e  $3,006 has been repa id  and need not  be deducted from the  

a t t o r n e y s '  fee kwdL ipc  in this docket.  
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The three prlme ismes e i t d  above were tried in the but- b.fma 

u Carission on 0ctob.r 23, 1963. FollwSng an adverse decidon by the 

. i r a i b n  of November 4 ,  1965, Z6 Lrd. C1. Cum, 341 (1963), the Flrm 

~ g ~ . f d l y  atudied the ratter a d  the advisability of an appeal. Vollwing 

~ ~ r i u ~ l o n  by the plaintiff'. Tribal b s b e s s  Council t o  appeal the 

rrrisrioa'e decision, the Firm kg- an extensive and painsraklsq prepsra- 

EIW of the requfred briefs, reply hriefe, and other pleadings t o  be f i l e d  
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Pollowing the decision of the Court of C l a i m s  the Firm waa engaged in 
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mfl lc t .  
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Ilst..ion to accept evidence and go hear a r g m n t s  regard* the detsrori- 

km of 8 proper rate of lntzrest to  be assessed on tha funds found to  be 
'.' 

thr p b i a t i f f  t r ibe .  in suppot: of t h i s  effcrt, the Firm prepared and 
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28 Ind. C 1 .  Comm. 264 (1972), awarding t h e  p l a i n t i f f  a judgment as aforementioned. 

6 .  Notices. On October 25, 1974, copies  of t h e  p e t i t i o n  f o r  a t t o r n e y s '  

fee were forwarded t o  t h e  Department of J u s t i c e ,  r ep re sen t ing  t h e  defendant ;  

t h e  Conrmissloner of Indian A f f a i r s ,  Department of t h e  I n t e r i o r ;  Mr. Wayne 

Pachineau, Vice Chairman, and the  T r i b a l  Business Council of t h e  Three A f f i l i a t e d  

Tr ibes ;  requestfng comments o r  information f o r  t he   omm mission's cons ide ra t i on  

i n  determining t h e  amount of a t t o r n e y s '  f e e  t o  be allowed. No response t o  t he  

communication hae been received from the  Vice Chairman o r  the T r i b a l  Council .  

7. Defendant 's  Response. The January 1 7 ,  1975, response of t h e  defendant 

t o  t h e  a p p l i c a t i o n  f o r  a t t o rneys '  f e e  enclosed a copy of a l e t t e r  dated 

November 18, 1974, from the  Off ice  of t h e  S o l i c i t o r  of t h e  Department of t h e  

I n t e r i o r  and an accompanying memorandum dated November 13 ,  1974, from t h e  

Bureau of Indian A f f a i r s ,  and ind i ca t ed ,  i n  l i n e  with t he  views expressed i n  

t h i s  correspondence, t h a t  n e i t h e r  t h e  Department of t h e  I n t e r i o r  nor t h e  

Department of J u s t i c e  t akes  any p o s i t i o n  as t o  the a t to rneys '  f e e  requested 

i n  t h e  app l i ca t i on .  

8. Conclusion. The a t t o r n e y s  f o r  The Three A f f i l i a t e d  T r ibes  of t h e  Fort  

Berthold Reservation undertook s e r i o u s  r e s p o n s i b i l i t i e s  and complex l i t i g a t i o n  

under a con t r ac t  which made t he  payment of compensation p r imar i l y  cont ingent  

upon recovery. I n  r e so lv ing  the  i s s u e  now before  u s ,  t h e  Commission has 

considered the  cont ingent  na tu re  of t he  fee, t h e  d i f f i c u l t  problems of f a c t  

and law involved,  t h e  amount of t h e  award achieved through t h e  e f fo r t s  of  t h e  

a t t o r n e y s  of the Firm, and t h e  f a c t o r s  p e r t i n e n t  t o  t h e  determinat ion of 

a t t o rneys '  f e e s  e s t ab l i shed  by p r i o r  d e c i s i o n s  of t he  Ind ian  Claims Commission. 
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